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In Hunt’s Heirs v. Ellison’s Heirs, page 185, twentieth line from the 


top, for “sui generis” read sui jurcs. 
In Ward v. Reynolds, page 384, first head-note, for “existence” read 


nox-existence. 
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PAULLING vs. BARRON, MEADE & CO. 


[BILL IN EQUITY FOR REDEMPTION OF REAL ESTATE. ] 


1, Equity of redemption not subject to levy and sale at law.—While the act of 1820, 
(Clay’s Digest, 350, § 31,) providing that “the equitable title or claim to 
land or other real estate ” should “ be liable to the payment of debts, by 
suit in chancery, and not otherwise,” was of force, an equity of redemption 
in mortgaged lands could not be sold under execution at law against the 
mortgagor, issued on a judgment which was rendered after the law-day of 
the mortgage. (Changed by section 2455 of the Code.) 

2. Equity of redemption assignable by deed.—An equity of redemption, after the 
law-day of the mortgage has passed, may be assigned by the mortgagor by 
deed ; and the assignee may assert his right by bill to redeem. 

3. Right of redemption not barred by judgment at law for waste—A judgment at law 
against an assignee of the equity of redemption, in a statutory action of 
debt, for cutting trees on the mortgaged lands, does not bar him from 
asserting his right of redemption in equity. 


APPEAL from the Chancery Court of Marengo. 
Heard before the Hon. James B. Cuarx. 


Tue bill in this case was filed by the appellant, and 
sought to redeem certain lands which had been sold under 
execution at law against one James McNaughton. The 
lands were levied on by a constable, in September, 1848, 
under executions issued on sundry judgments against said 
McNaughton, which were rendered by a justice of the 
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peace on different days between the 10th July, 1847, and 
the 2d February, 1848; and were sold by the sheriff, under 
an order of the circuit court, on the Ist Monday in Janu- 
ary, 1849. At the sheriff’s sale, one Lucien Meade, of 
the firm of Barron, Meade & Co., acting as agent for said 
firm, became the purchaser, at the sum of $24, and 
received the sheriff’s deed. Prior to the rendition of 
the judgments at law under which the land was sold, 
McNaughton had mortgaged it to Barron, Meade & Co., 
by deed dated the 17th August, 1846, to secure the pay- 
ment of a promissory note for $395, dated the 5th July, 
1846, and payable sixty days after date. This mortgage 
contained a power of sale in the event the note was not 
paid on or before the 1st of January, 1847. The com- 
plainant claimed the right to redeem the premises, 1st, as 
the assignee of several of the judgments at law, which 
were still unsatisfied; and 2dly, as the assignee of the 
mortgagor’s equity of redemption ; and he alleged in his 
bill a tender and refusal, in accordance with the requisi- 
tions of the statute. 

An amended bill was afterwards filed, asking an injunc- 
tion of a judgment at law which said Lucien Meade had 
recovered against complainant, in a statutory action of 
debt, for cutting trees on the mortgaged lands. 

The defendants filed answers, alleging that the com- 
plainant had no right to redeem, in either of the capaci- 
ties in which he asserted the right, because he had failed 
to make such a tender as the statute requires. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bill, but without prejudice; and his decree 
is now assigned as error. 








Gotptuwaite & SEmpLe, for the appellants. 
Wm. M. Brooks, contra. 


RICE, C. J.—The act of 1820 declared, that ‘the 
equitable title or claim to land or other real estate” 
should thereafter “be liable to the payment of debts, by 
suit in chancery, and not otherwise.”—Clay’s Dig. 350, 
§ 31. That provision of the act was of full force when 
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the land in controversy in this suit was sold by the sheriff 
under process from the court of law. The land was sold 
by the sheriff as the property of McNaughton, who had 
mortgaged it in fee, and who, at the time of the sale, as 
well as at the time of the rendition of the judgments at 
law upon which the process was founded under which the 
sale was made, had no interest in the land except an 
equity of redemption. The law-day of the mortgage had 
passed before any of the judgments at law were rendered. 
The controlling question in the case is, whether, whilst 
the provision of the act of 1820 above referred to contin- 
ued of force, the equity of redemption, which existed in 
the mortgagor of the land, could be sold by the sheriff, 
under process issued out of a court of law, and founded 
upon judgments at law rendered after the law-day of the 
mortgage. 

After the law-day, the money secured by the mortgage 
not being paid at the time therein specified, the legal 
estate was absolutely vested in the mortgagee; the mort- 
gagor had nothing left but an equity of redemption, 
‘“‘ that is, a right in equity, on payment of the principal, inter- 
est, and costs, within a reasonable time, to call for a re- 
conveyance of his land.”—2 Greenleat’s Cruise on Real 
Property, 80, 81, 125, 126, title XV, Mortgage, ch. I, 
§ 11; ch. IIL. §§ 1 and 2. As the equity of redemp- 
tion was “the mere creature of a court of equity,” we 
cannot hesitate to declare it an ‘ equitable title or claim ” 
to the land, within the meaning of the act of 1820 above 
cited; and because it was such claim or title, the sale of 
it by the sheriff, shown in this case, was in direct contra- 
vention of the act of 1820, anda nullity. That sale did 
not give or affect any right or interest.— Wilson v. Beard, 
19 Ala. R. 629; Brown v. Bartee, 10 Smedes & Marshall, 
268; Boarman v. Catlett, 13 2. 149; Henry v. Fullerton, 
ib. 631; Wolfe v. Dowell, 2. 103; Thornhill v. Gilmer, 
4 ib. 163; Baldwin v. Jenkins, 23 Mississippi R. 211; 
Cantyon v. Dorn, 27 7b. 246; Badlam v. Tucker, 1 Pick. 
R. 399; Bangor v. Warren, 34 Maine R. 824; Camp v. 
Coxe, 1 Dev. & Batt. 52; Goring v. Shreve, 7 Dana, 64; 
Swigert v. Thomas, 7b. 220; Bronston v. Robinson, 4 B. 
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Monroe, 142; Waller v. Tate, ib. 529; Scott v. Scholey, 
8 East’s R. 466. 

2. Although the equity of redemption could not be 
sold by the sheriff, under the process of the court of law, 
it was alienable by the deed of the mortgagor, (2 Green- 
leaf’s Cruise, 128, title XV, Mortgage, ch. III. § 8;) and 
as it appears to have been assigned to the complainant by 
the deed of the mortgagor, the complainant may assert it 
by bill in chancery. 

3. In relation to the proceedings in the action at law 
against the complainant, for cutting down and carrying 
away trees on the land in controversy, we will only say, 
at this time, that there is nothing in those proceedings 
which can bar the redemption which is here sought by 
complainant, as the assignee and owner of the mortgagor’s 
equity of redemption.—2 Greenleaf’s Cruise, title XV, 
Mortgage, ch. IT, § 15. 

The chancellor erred, in holding that the “right to 
redeem from the mortgage depended upon the right to 
redeem from the sheriff'’s sale,’’ and that the sale of the 
equity of redemption by the sheriff passed or affected any 
right whatever, and that there was any validity in the 
sheriff’s sale-—See the cases above cited from the Ken- 
tucky and North Carolina Reports. There is nothing in 
this record which bars or defeats the equity of redemption, 
which once belonged to the mortgagor, but has now been 
assigned by him to the complainant. The decree of the 
chancellor is erroneous, and is reversed. The cause is 
remanded for further proceedings consistent with this 
opinion. The appellees must pay the costs of the appeal. 
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GARNER vs. PREWITT. 


[BILL N EQUITY FOR SETTLEMENT OF PARTNERSHIP. ] 


1. What constitutes final decree-—A decree which leaves unsettled the equities 
relating to two items of account. as to which a reference is ordered, is not 
final, although it ascertains and determines all the other equities of the 
case. 

. Consensus tollit erroren.—Where the parties to a pending chancery suit enter 

into an agreement respecting the matters of account in controversy between 
them, and the chancellor’s decree is thereupon rendered in accordance with 

such agreement, neither party can be heard to assign error in reference to 
these matters. 

Voluntary execution of decree—Iu achancery cause, the appellant will not be 
permitted, while retaining the benefits which he has derived from a volun- 
tary execution of the decree or any particular branch of it, to assign errors 
in reference to it, when the appellees cannot be placed in statu quo, and 
when the court cannot see that no injury will result to them ; but, in such 
case, the court will strike ont the assignments of error relating to that part 
of the decree which has been thus executed, or, if the whole decree has been 
executed, dismiss the appeal. 

4. When decree as to costs is revisable on error.—The question of costs, in a chan- 

cery cause, is revisable on error, when the record discloses a substantial 
ground of appeal. 


to 


ad 


AppEAL from the Chancery Court of Franklin. 
Heard before the Hon. A. J. WALKER. 


This bill was filed by John Prewitt and Richard Prew- 
itt, the appellees, against Argy L. Garner, and sought a 
settlement of partnership accounts relating to a plantation 
and slaves, which the three parties had bought as partners, 
a division of the property, &. The defendant, in his 
answer, admitted the existence of the partnership, and 
averred his willingness to enter into a settlement. The 
plantation and negroes were bought on a credit; the 
defendant was the managing partner, and had control of 
the plantation ; and all the questions in the case grew out 
of the matters of account respecting the expenses of the 
plantation, the proceeds of the crops, &e. The bill was 
filed on the 6th February, 1852, andthe defendant’s an- 
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swer on the 23d March next thereafter. At a special 
term, held on the 24th March, 1852, a receiver was ap- 
pointed, who was authorized to take charge of all the 
partnership property, to manage the plantation business, 
and to collect the debts due to the firm. At the May 
term, 1853, “on motion of the parties, and by consent,” 
a reference to the master.of the matters of account was 
ordered; and it was also ordered, “by agreement of the 
parties, that the cause be further heard at an extra term of 
the court to be held on the second Tuesday in December, 
1853.” At the special December term, it was ordered, 
“by agreement of the parties, that the cause be tried, on 
the coming in of the master’s report, at any time that 
will suit the convenience of the chancellor.” At the May 
term, 1854, the master’s report having been filed, the 
cause was “submitted for decree, upon bill, answer, 
pleadings, proof, master’s report, exceptions thereto, and 
exceptions to the testimony ;”’ and it was agreed that the 
chancellor might render his decree in vacation. At the 
same term, the parties entered into a written agreement 
respecting “the settlement of their partnership matters 
involved in said cause, and particularly with reference to 
the sale of the partnership property ;”’ which, “ with the 
sanction of the chancellor,” it was agreed, should “con- 
stitute a part of the decree.”’ 

The chancellor rendered his decree on the 38d Novem- 
ber, 1854; incorporating in it the written agreement 
above referred to, and directing a sale and division of the 
partnership assets in accordance with its terms; deciding 
all the exceptions to testimony, as well as the numerous 
exceptions to the master’s report; ordering a new refer- 
ence to the master, to state an account between the par- 
ties on the principles settled in the decree; and directing 
that all the property should remain in the custody of the 
receiver, until the sale and division by the master pursu- 
ant to the terms of the written agreement of the parties. 
Under this decree, the parties made a division among 
themselves of the notes and other assets of the firm, which 
is particularly described in the opinion of the court; and 
the lands and slaves were sold by the master. At the 
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May term, 1855, the sale and division were reported to 
the court, and confirmed by it; and the final decree in the 
cause was then rendered. 

On the 31st March, 1857, the respondent sued out an 
appeal from this decree; and he here assignéd as error 
the ruling of the chancellor on several of the exceptions 
to the master’s report, as well as in the rendition of the 
final decree, and in the taxation of costs. A motion was 
submitted by appellees to dismiss the appeal, on the 
ground that it was barred by the statute of limitations; 
or, in the event the motion to dismiss should be over- 
ruled, to strike out the several assignments of error, on 
the ground that the decree has been executed by the par- 
ties, and the appellant cannot now place the appellees in 
statu quo. | 


R. W. WALKER, with whom were Wm. Cooper and L. 
P. WALKER, for the motions.—1. The decree rendered at 
the November term, 1854, settled all the equities involved 
in the case, and was final in its character.—2 Ala. 170, 
578; 6 Ala. 141; 13 Ala. 681; 16 Ala. 793; 24 Ala. 697. 
That decree being final, the right to have it revised on error 
is limited by the statute (Code, § 3040) to two years from 
its rendition. That it is the decree sought to be revised 
is shown by the fact, that most of the assignments of error 
are predicated upon it. If any error intervened, it was in 
the matters determined by that decree. If that decree 
was final, it is not open to revision on the present appeal. 
7 Paige, 87,90; 2 Paige, 413; 3 Paige, 470; 4 Paige, 
567; 2 Har. & G. 191, 246. 

2. The record shows that the parties have settled their 
litigation by agreement; and the rule is settled, that this 
court will not, in such case, investigate the rights of the 
parties, nor will it revise a decree by consent.—Emerick 
v. Armstrong, 1 Ohio, 233; Hargraves v. Lewis, 7 Geo. 
110; Atkinson v. Manks, 1 Cowen, 709; 3 Edw. Ch. 410; 
7 Texas, 184, 194. 


- Jno. A Noor, with whom was JAMEs IRVINE, contra. 
1. There was no final decree, settling all the equities be 
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tween the parties, until the May term, 1855. The only 
matters in controversy were matters of account, respecting 
the items with which the respondent was chargeable, and 
the credits to which he was entitled; and some of the 
most important of these items were not disposed of until 
the May term, 1855. The decree rendered at the Novem- 
ber term, 1854, left open two of the most complicated 
items of the expense account, and referred them to the 
master to be stated on proof. The daties required of the 
master, under this reference, were of a judicial character, 
and not simply ministerial; and each party had the right 
to have his action revised by the chancellor. There were 
no equities to be settled in the case, except in relation to 
these disputed items of account; and that cannot be con- 
sidered a final decree which leaves any of them open and 
undetermined, to abide the decision of the court upon 
evidence not yet taken. That the decree of the November 
term, 1854, has not the requisites of a final decree, see the 
following cases: Bank of Mobile v. Hall, 6 Ala. 141; 
3 Yerger, 157; 3 Humph. 449; 8 Mis. 53; 12 Gill & 
John. 275; 14 Wendell, 539; 15 Peters, 287; 1 Hill’s (S. 
C.) Ch. R. 445; 1 Equity Digest, 65, §§ 172, 174; 11 Gill 
& John. 862; 2 H. & M. 558, 595; 1 Leigh, 34; 6 Leigh, 
378. 

2. The several agreements into which the parties enter- 
ed, as shown by the record, relative to the sale and division 
of the property, &c., were intended to relieve the court of 
the labor which would have been necessary before a 
formal settlement and distribution could have been made, 
and cannot be considered an implied waiver of the appel- 
lant’s right to review on appeal the errors and irregulari- 
ties shown in the chancellor’s decree. It was perfectly 
competent for the parties, after the rendition of the decree 
deciding their respective rights, thus to relieve the court 
of the ministerial duty of distributing the funds in court. 
Ex parte Foster, Rice’s Equity R. 17; Lashly v. Hogg, 
11 Vesey, 602. The rule of practice established by seve- 
ral decisions of this court, refusing to consider assign- 
ments of error by a plaintiff who has coerced satisfaction 
of a judgment at law, has no application to a chancery 
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case, in which the decree has been voluntarily executed 
by the parties.—Tarleton v. Goldthwaite, 23 Ala. 346; 
McCreeliss v. Hinkle, 17 Ala. 459; Caruthers v. Ross’ 
Heirs, 17 Ala. 821; Logan’s Heirs v. Logan’s Adm’r, 
13 Ala. 659; Dyett v. Pendleton, 8 Cowen, 325; Clowes 
v. Dickinson, ib..328. There isa plain and marked dis- 
tinction between this case and those in which the rule 
now invoked has been applied. In all the cases in which 
the court refused to hear errors assigned, the plaintiff 
below was the appellant, and had received or coerced 
satisfaction of the decree which he sought to have re- 
versed. Here, the defendant below is the appellant, and 
he has voluntarily paid the decree against him which he 
complains of as erroneous. He was bound to pay that 
decree, either voluntarily or compulsorily. If he had 
paid it under execution, he certainly would not thereby 
have lost his right to have it revised on error, though the 
plaintiffs might have been estopped from alleging error in 
it. No reason is perceived why the voluntary payment of 
a decree, to save the costs incident to the collection of the 
money by execution, should be construed an implied 
waiver of the right of appeal, which would have been 
unaffected by a payment under legal process. 

3. But, if the agreements of the parties should be held 
to conclude the appellant from assigning error in the 
decree, he then offers to restore all that he has received 
under them, and asks that the cause may be continued 
in court to allow him an opportunity of doing so. 


WALKER, J.—In the decree of 3d November, 1854, it 
was referred to the register, to ascertain the amount of 
the annual expenditures on account of the partnership 
plantation, and also to ascertain the amount annually 
paid for rope and bagging for the partnership plantation. 
It is not determined, either in that, or in any previous 
order, whether or not Garner would be credited with 
those two items. It is altogether probable that he would 
be so credited, but it was not judicially determined. The 
equity of the parties as to two matters was thus left open 
and undecided. Is that a final decree, which thus leaves 
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open questions involving, so far as they go, the equities 
of the parties, even though as to all other matters the 
equities are ascertained and fixed? We are constrained 
to decide this question in the negative. That cannot be 
a final decree, which settles only a part of the equities. 
If there are one hundred controverted questions of equity, 
a decree which settles ninety-nine of them, and leaves 
one undecided, is nota final decree. The cause would 
have to be set down again for a hearing, and the litiga- 
tion of the equities of the case on the undecided points 
might again come up. The principle to be extracted 
from our decisions is, that if all the equities between the 
parties are settled, and there remains only a reference to 
be had for the ascertainment of the amount, the decree is 
final. We have no decision which characterizes that as a 
final decree, which only settles a part of the equities in 
the case.—Garrard v. Webb, 4 Porter, 73; Weatherford 
v. James, 2 Ala. 170; Kennedy v. Kennedy, 2 Ala. 571; 
Bank v. Hall, 6 Ala. 141; McKinley v. Irvine, 13 Ala. 
681; Ansley v. Robinson, 16 Ala. 793; McCartney v. 
Calhoun, 11 Ala. 121; McLane v. Spence, 11 Ala. 182; 
King v. King, 28 Ala. 315; Ex parte King, 27 Ala. 387; 
Craighead v. Wilson, 18 How. (U. 8.) R. 199. 

If we look away from our own, to the reports of other 
States, we will find many decisions, which do not go so 
far as our own in regarding decrees as final which do not 
dispose of the entire case; and, perhaps, none which go 
farther. We cite, without comment, the cases we have 
examined: Johnson v. Everett, 9 Paige, 636; Cruger v. 
Douglass, 2 Coms. 571; Kane v. Whittick, 8 Wendell, 
219; Hay v. Hay, 1 J. J. Marshall, 497; Thompson v. 
Peebles, 6 Dana, 387 ; Lewis v. Outon, 3 B. Monroe, 453; 
Cook v. Bay, 4 Howard’s (Miss.) R. 485: Nesbit y. Price, 
1 Hill’s (S. C.) Ch. 445; Johnson v. Clark, 4 Ark. 235; 
Maekey v. Bell, 2 Munf. 523; Cocke v. Gilpin, 1 Rob. 
(Va.) 20; Taylor v. Read, 4 Paige, 561; Teal v. Wood- 
worth, 3 Paige, 470; Townsend v. Townsend, 2 Paige, 
413; Erskin v. Henry, 6 Leigh, 378; Graves v. Graves, 
1 Leigh, 34; Atkinson v. Manks, 1 Cowen, 701; Cannon 
v. Hemphill, 7 Texas, 184. Neither our own, nor any of 
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the other decisions, would sustain us in holding the 
decree above named to be final; and we therefore decide, 
that the decree was not final, and that the period necessa- 
ry to bar an appeal in the case is not to be computed from 
its date. 

Besides the motion to dismiss the appeal, upon the 
ground of the statute of limitations, we are asked either 
to dismiss or strike out the assignments of error, for the 
alleged reason that the appellant has so acted upon the 
decrees of the court below that he should not be permit- 
ted to seek their reversal. 

2. The decree of May term, 1853, ordering an account 
between the parties ; the decree for the sale of the part- 
nership property except the “mountain land;” the divis- 
ion of the proceeds of the sale of the property, and of the 
assets in the receiver’s hands; the extra allowance of five 
hundred dollars to the register; the placing of two claims 
in the hands of L. B. Cooper, to be collected for the equal 
benefit of the partners; the amount of the plantation 
expenses from the first of 1844, and the expenses for rope 
and bagging, are all matters as to which the chancellor 
and register acted in pursuance to, and in accordance with 
the agreement of the parties. As to them, neither party 
will be heard to assign error. The maxim, “ consensus 
tollit errorem,” applies. 

3. The decree of November 8d, 1854, settled, with a 
very slight exception already pointed out, the principles 
upon which the account between the parties was to be 
taken, and prescribed the amounts of the great majority 
of the items on both sides. Upon taking the account, the 
register found a balance against the appellant of $1718 21, 
and a balance against John Prewitt, one of the appellees, 
of $1681 50. After these balances were ascertained, a 
settlement was had between the three parties, which 
included a division of the funds and claims in the receiv- 
er’s hands. Upon the footing up of the calculations on that 
settlement, there were inequalities of a few dollars, which 
were at once adjusted by payments in cash. Subjoined 
to the statement of the settlement is a writing, subscribed 
by the parties, as follows: “The above notes, assigned to 
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the parties respectively, have been this day received of A. 
W. Ligon, the receiver; and the amounts of cash, allotted 
to each partner respectively, have in like manner been 
this day received of said receiver by the said parties, and 
this is his receipt therefor. The said Garner has, on this 
settlement, accounted for the balance of $1718 21 found 
against him in favor of the firm, as per the register’s 
report, and this is his full discharge therefor; and John 
Prewitt has, on this settlement, accounted for the sum of 
$1681 50 charged against him in favor of the firm for the 
hire of Coleman, as per register’s report, and this is his full 
discharge therefor.”’ 

The settlement, and the consequent agreements, make 
a contract, in which the parties reciprocally received and 
granted benefits, and executed discharges. The discharge 
of the appellant from the balance against him, and the 
similar discharge of John Prewitt, were elements of, and 
considerations moving to, the contract. For the purpose 
of that contract, and by that contract, the appellant 
treated the judgment of the register and the decree of the 
chancellor, in reference to the account, both against him 
and against John Prewitt, as subsisting, valid and real; 
and the fact that they were so treated was a consideration 
of the contract. It cannot be known, and no court is 
authorized to pronounce, that, in the absence of such 
inducement, either of the appellees would ever have 
assented to the contract. Ifthe balances ascertained had 
not been treated as subsisting dues, it cannot be known 
that the appellees would have ever assented to the divis- 
ion of the assets which was made, or would have taken 
the particular claims which they received, or permitted 
the appellant to take those which he received; or that 
Richard Prewitt would have consented to the discharge 
of the other appellee; or that either of the appellees 
would have consented to the discharge of the appellant ; 
or that John Prewitt would have consented that the bal- 
ance, ascertained against him, should enter into the set- 
tlement, and be treated as a valid and subsisting demand 
against him. It cannot be known, that if the decree, so 
far as it pertains to the account against the appellant and 
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the account against John Prewitt, should be reversed, no 
injury would result to the appellees. If they have obtain- 
ed any advantage in the contract, they would lose it. 
John Prewitt may have been prevented by the settlement 
from contesting in this court: his liability for the balance 
againsthim. Both the appellees may have been prevented ° 
from coming before this court with an argument that the 
appellant was chargeable still farther than he was charged. 
The claims received by the respective parties may have 
proved valuable or worthless to an unequal extent. 
Without going farther into this subject, we think it 
manifest that this court can find in the record no author- 
ity for the conclusion, that the appellees would not be 
injured by the reversal of the decree of the court below as 
to the matters of account, and that it is impossible for the 
appellant or the court to restore the appellees to the same 
situation in which they stood, when they were induced to 
make the settlement with the appellant by his treatment 
of the decree as valid and subsisting. We are thus 
brought to the question, whether an appellant, who has act- 
ed upon a particular and distinct branch of a decree, and, by 
doing so, obtained substantial benefits, which he retains, 
shall be heard to allege error in such branch of the decree, 
when his adversaries cannot be placed in statu quo, and 
when we cannot perceive that no injury will result to 
them. A decision of this question in the negative is 
demanded by the law, as it is manifestly required by com- 
mon justice. 
It is decided in the two cases of Hall v. Hrabrouski, 
9 Ala. 278, and Bradford v. Bush, 10 Ala. 274, that this 
court would not allow the benefit of a reversal of the 
judgment of the circuit court to a plaintiff in error, until 
he had restored the amount collected by execution on the 
judgment in his favor. The principle of those decisions 
is, that a plaintiff should not be permitted to reverse a 
judgment, the correctness of which he affirms by his con- 
‘duct, until he protects the opposite party from injury by 
placing him in statu quo. This principle was, in McCreelis 
v. Hinkle, 17 Ala. 459, held inapplicable to a case from 
the orphans’ court, where, upon a decision as to the 
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amount due, the defendant voluntarily paid it. The 
payment was assimilated to one made before the judicial 
investigation was had; and the decision was placed upon 
the ground, that no injustice or oppression would be in- 
volved in permitting a plaintiff to retain that which was 
thus voluntarily paid, while a reversal was sought in the 
appellate court. The decision does not assail, but declares 
an exception to the general rule. In Knox v. Steele, 
18 Ala. 815, the principle of the cases reported in 9th and 
10th Ala. was reasserted, and applied to a plaintiff alleg- 
ing error in a decree of the orphans’ court. That princi- 
ple was not held in Tarleton v. Goldthwaite, 23 Ala. 346, 
not to be applicable to cases arising in the chancery and 
probate courts, but not to be “necessarily applicable.” 
The reason why it is not necessarily applicable is, that 
decrees in the chancery and probate courts may consist of 
several distinct parts; and no injury could result from 
permitting a party, who had executed a decree and taken 
its benefits in one particular, from revising the action of 
the court in reference to some distinct point. Decrees of 
those courts, consisting of distinct and independent parts, 
might be reversed in part, and affirmed in part. Such 
could not be the case in reference to judgments of a court 
of law. Its judgment isa unity. When the very part of 
the decree sought to be reversed has been executed by 
the appellant, the principle of Hall v. Hrabrouski must 
apply. Every reason which caused its application there 
requires its application in such a case. The appellant 
should always be denied the benefit of a revision of any 
particular branch of a decree, while he holds on to the 
benefits derived from itsexecution; unless, peradventure, it 
might appear, as it did in McCreelis v. Hinkle, that no 
injury would result to the opposite party from a different 
course. In Tarleton v. Goldthwaite, the decree had two 
distinct features, one requiring the execution of a deed, 
the other the payment of money. The deed was executed, 
and the money paid, voluntarily. It was attempted to 
revise no other than the pecuniary decree, and the cause 
was retained, as in the case of McCreelis v. Hinkle, for 
the reason that the court could perceive that no injury 
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would result to the adverse party from allowing the com- 
plainant to litigate the question, whether he was not 
entitled to more than the amount voluntarily paid. The 
principle is the same which is declared in Byrd v. Odem, 
9 Ala. 755, that the acceptance of a payment voluntarily 
tendered is no obstacle to the recovery of any additional 
sum which may be due. In the case of Riddle v. Hanna, 
25 Ala. 484, the principle declared in reference to com- 
mon-law cases was applied to a chancery suit, and our 
reasoning is thus sustained by an express decision of this 
court. 

This review of our own decisions is sufficient to main- 
tain the position, that an appellant, who has executed a 
decree, will not be permitted, while he retains the benefit 
of the execution of the decree, to reverse the decree; this 
court not being able to see that the appellees will sustain 
no injury therefrom. It would be useless, in a case where 
the appellees cannot be placed in statu quo, to pause in 
the appellate proceedings for the purpose of allowing 
restoration to be made. The appellant having in this case 
acted upon the decree in such a manner that the appellees 
cannot be placed in statu quo, the proper course is to refuse 
to hear any assignment of error upon any distinct branch 
of the decree that has been so executed; and, if the entire 
decree should be found similarly executed, to dismiss the 
appeal. We cite, without comment, several other author- 
ities, which sustain our conclusion, and some of which go 
farther than it is necessary for us to goin this case: Mor- 
gan v. Ladd, 2 Gilman, (Illinois,) 414; Thomas v. Negus, 
ib. 700; Atkinson v. Manks, 1 Cowen, 692; Camden v. 
Edie, 1 H. Black. 21; Hargraves v. Lewis, 7 Georgia, 110; 
Emerickv. Armstrong, 1 Ohio, 233; Clowes v. Dickinson, 
8 Cowen, 328; Carter v. Clark, 3 Edw. Ch. 405; Cannon 
v. Hemphill, 7 Texas, 184. 

The decision in Dyett v. Pendleton, 8 Cow. 825, is no 
authority here. In that case, the defendant in a judgment 
gave his note for its amount to the plaintiff, the judgment 
remaining open for the security of the debt, and then sued 
out a writ of error. No injury could have resulted to the 
defendant in error, in the event of a reversal, from the 
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fact that the note was given; and the plaintiff in error had 
not received the slightest benefit from any execution of 
the judgment, which he retained while he sought its 
reversal. 

The appellant did not consent that the chancellor 
should order a sale of the “mountain land;” but, after 
the decree adjudging it to be partnership property, the 
appellant did agree that it might be sold; and after the 
sale, by agreement between the three partners, a division 
of money and evidences of debt arising from the sale of 
that and all the other partnership property washad. The 
proceeds of the sale of the mountain land was blended in - 
the division with the proceeds of the sale of other prop- 
erty, and a single division of the entire mass was made; 
and the appellant received a surrender of a large secured 
debt on himself. For reasons so like those above pre- 
sented in reference to the account, that it is unnecessary 
to state them, we decide, that the appellant cannot re- 
vise the action of the court below in this branch of the 
decree. 

We do not perceive that the decree of the chancellor, 
confirming the register’s report of the account with the 
receiver, was either made by consent, or acted upon by 
the appellant. The appellant has aright to show that 
there was error in that part of the decree, and the appeal 
must be retained to allow him an opportunity to do so; 
and there may be some other matter overlooked by us as 
to which the appellant has a right to assign errors. 

If it should be discovered upon the hearing that there 
is a substantial ground for appeal, we will be at liberty to 
revise the action of the court below in reference to the 
costs.—Alexander v. Alexander, 5 Ala. 517; Randolph 
v. Rosser, 7 Porter, 249; Hunt v. Lewin, 4 Stewart & P. 
147. 

The motion to dismiss the appeal is overruled. The 
motion to strike out the assignments of error is sustained, 
as to the assignments numbered 1, 2, 3, 4, 5, 6 and 7. 
The 8th and 9th assignments are left to abide the farther 
action of this court. One of these last assignments 
pertains to the question of costs, and the other is the gen- 
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eral assignment of error in the decree, and would embrace 
the matter of the affirmance of the register’s report stat- 
ing the account with the receiver. 





FELKEL vs. HICKS & CO. 


[TROVER FOR CONVERSION OF SLAVE.] 


1. Waiver of objection to amendment of complaint—After the pleadings have 
been made up by caqnsent, and a jury has been selected for the trial of the 
cause, it is too late to object to the allowance of an amendment to the com- 
plaint at a previous term, although the minute entry of that term recites 
that the defendant excepted to the allowance of the amendment. 


AppEAL from the Circuit Court of Autauga. 
Tried before the Hon. C. W. Rapter. 


THE original summons and complaint in this case were 
in the name of “Lewis Houser, guardian of Mary A. 
Felkel, who sues for the use of the said Mary A. Felkel;” 
but at the spring term, 1856, on motion of the plaintiff, 
the complaint was so amended as to make Mary A. Felkel, 
“a minor, who sues by her next friend John A. Houser,” 
the plaintiff; the minute entry reciting that the defend- 
ant excepted to the allowance of the amendment. At 
the October term, 1857, as the bill of exceptions recites, 
when the cause was called for trial, the plaintiff’s marri- 
age with one A. W. Sinclair was suggested to the court, 
and leave was granted to her to proceed in the name 
acquired by her marriage. ‘The pleadings in the cause 
were then made up, by agreement between the counsel of 
the parties, that the defendant might, under the plea of 
not guilty, give in evidence any matter that might be 
specially pleaded, and that the plaintiff might also give in 
evidence any matter that might be replied. The jury 
were then selected, and thereupon the defendant moved 
the court to strike the cause from the docket,”’ on account 
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of the allowance of the amendment above mentioned. 
The granting of this motion,to which the plaintiff except- 
ed, is now assigned as error. 


Etmore & Yancey, for the appellant. 
Warts, Junge & Jackson, contra. 


STONE, J.—The complaint in this case was amended, 
and by consent, and without objection, an issue to the 
merits was made up; and afterwards a jury was selected 
for the trial of the cause. After this, it was too late to 
object to the allowance of the amendment.—Bryan v. 
Wilson, 27 Ala, 208; Gager v. Gordon, 29 Ala. 341, and 
authorities cited. , 

The judgment of the circuit court is reversed, and the 
cause remanded. 





BURCH vs. TAYLOR & CO. 


[ACTION ON PROMISSORY NOTE.] 


1. Amendment of complaint.—In an action against an administrator, on a 
promissory note described as “made by him,” the complaint may be 
amended, after the argument to the jury has commenced, by striking out 
the word “ him,” and inserting in lieu thereof the name of his intestate. 


AppkAL from the Cireuit Court of Russell. 
Tried before the Hon. C. W. Rapter. 


The original complaint in this case, as set out in the 
bill of exceptions, was as follows: 


“Edward T. Taylor & Co.) The plaintiffs claim of the 
vs. defendant one hundred dol- 

Thos. H. Burch, adm’r | lars, due by promissory note 
of Gerald Burch, deceased./ made by him, on the 12th Jan- 
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uary, 1852, and payable on the 138th January, 1852, with 
interest thereon.”’ 

On the trial, the plaintiffs offered in evidence a note 
executed by Gerald Burch ; to which no objection appears 
to have been then made. In the argument to the jury, 
the defendant’s counsel insisted, that no recovery could 
be had on the note; and thereupon the court allowed the 
plaintiffs to amend their complaint, by striking out the 
word “him,” in the description of the note, and inserting 
the name of Gerald Burch, the defendant’s intestate. 
The allowance of this amendment, to which the defend- 
ant excepted, is the only matter assigned as error. 





Jno. M. Purutrs, for appellant. 
Jno. A. Lewis, contra. 


RICE, C. J.—Upon the authority of our previous 
decisions, the amendment of the complaint excepted to 
by the defendant was allowable.—Crimm v. Crawford, 
29 Ala. R. 623; Agee v. Williams, 30 7b. 6386; Dwyer v. 
Kennemore, at the present term; Prater v. Miller, 25 
Ala. 320; Goldsmith v. Picard, 27 7b. 149. 

Judgment affirmed. 





PRYOR vs. JOHNSON. 


[ACTION ON OPEN ACCOUNT.] 


1. Bill of particulars—An objection to the sufficiency of a bill of particulars, 
(Code, § 2233,) wheg made on the trial, comes too late. 

2. Proof of account.—To entitle a party to a recovery on an open account, it 
is not necessary that he should prove the specific articles which constitute 
each item, if the correctness of the account is otherwise sufficiently estab- 


lished. 


AppEAL from the Circuit Court of Madison. 
Tried before the Hon. Wu. 8. Mupp. 
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Tuts action was brought by Alexander Johnson, against 
James ©. Pryor; was founded on an open account for 
$46 30; was commenced in a justice’s court, and removed 
by appeal to the circuit court. On the trial in the circuit 
court, as appears from the bill of exceptions, the defend- 
ant proved a written notice to the plaintiff, requiring him 
“to file a bill of particulars, showing the items, dates, 
&c., comprising his account;” and in answer to this 
notice the plaintiff then produced an account in these 
words: 


“Jas. C. Pryor 
In account with ‘Owl Refreshment Rooms.’ 


1854, Dec. Amount of account for this month...... $4 90 
1855, Feb. - - " PT edhe 10 75 
? i |O* ” - ie, A emus 15 10 
$30 75” 


The defendant objected to this, “as being uncertain 
and insufficient ;”’ but the plaintiff having proved, “that 
he kept no account of each item in the accounts of his 
customers, that defendant was one of his regular custom- 
ers, and knew that plaintiff only entered on his books a 
monthly summary of each customer’s account, and was in 
the habit of paying bills similarly made out,”—the court 
ruled, that it was a sufficient bill of particulars; to which 
the defendant excepted. 

“The defendant also asked the court to instruct the 
jury, that if the proof did not establish what amount of 
said account was for liquors, how much for cigars, and 
how much for eating, then the plaintiff could not recover; 
which charge the court refused to give, and the defendant 
excepted.” 

These two rulings of the court are now assigned as 


error. 


Wa. H. Moors, for the appellant. 
Rozert C. BRICKELL, contra. 


WALKER, J.—The Code (§ 2233) in terms gives to the 
defendant a right to have, “at any time previous to the trial,” 
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a list of the items composing an account which is the 
foundation of the suit. It is manifestly contemplated by 
the statute, that the requisition of the bill of particulars, 
and the compliance with it, shall be before the trial. An 
objection that the bill of particulars, or list of items, is 
insufficient, must be made before the trial. If made upon 
the trial, it would operate a surprise. If made before the 
trial, the deficiency might be supplied. In Lovelack v. 
Cheveley, 1 Holt’s N. P. 552, (8 E. C. L. 185,) it is said: 
“The party who objects to the particulars, as insufficient, 
must make his complaint at the proper time. He cannot 
wait till the trial of the cause, and then raise an objection, 
which, if earlier made, might have been disposed of. In 
this case, if the plaintiff had not time to tax the bill, he 
might have applied to the court; but, by keeping the par- 
ticulars, he has waived his objection.” See, also, 1 Phillipps 
on Evidence,.193; Goodrich v. James, 1 Wend. 289. The 
objeccion to the sufficiency of the bill of particulars was 
made in this case upon the trial; and, for the reasons 
above stated, we decide, that the objection came too late, 
and was, therefore, properly overruled. | 

2. The failure of the plaintiff to show upon the trial for 
what specific articles furnished the charges of the account 
were made, and the amount of the charge for each article, 
was not necessarily fatal to his recovery. It is conceiva- 
ble, that the plaintiff may have been able to establish the 
justuess of the demand, without being able to set forth in 
detail the articles sold. The court properly rejected the 
charge asked by the defendant, which would have pre- 
cluded the plaintiff from a verdict, although he had proved 
his claim by the clearest and most satisfactory testimony. 

The judgment of the court below is affirmed. 
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MILTON vs. HADEN. 


[ACTION ON PROMISSORY NOTE GIVEN FOR RENT OF FERRY.] 


1. Franchise of ferry conferred by license or grant.—Unier the statutes of this 
State, from the year 1820 up to the present time, the right to keepa public 
ferry for toll has been a franchise which could not be exercised without 
license or legislative grant, and the unauthorized exercise of which has 
been prohibited under a penalty. 

2. Contract founded on illegal consideration.—A contract, founded directly on an 
illegal consideration, although the illegal act is prohibited only under a 
penalty, is void. 

3. Estoppel against lessee from setting up invalidity of lessor’s title.—The lessee of a 
ferry, when sued on the note given for the rent, is not estopped from setting 
up a want of title in his lessor to the franchise. 

4. Presumption of ferry license from user for twenty years——The right to the 
exercise of a ferry franchise, when collaterally assailed, may be presumed 
from its uninterrupted use for twenty years; and when the fact of such 
continuous user has been established, the presumption therefrom arising is 
not impaired by proof that there was no license or legislative grant of the 
franchise. 

5. How to take advantage of variance—Under an exception to a general charge 
in favor of the plaintiff’s right to recover, the question of variance between 
the note declared on and that offered in evidence may be raised in the ap- 
pellate court. 

6. Form of complaint by husband and wife on note payuble to wife as administratriz. 
In an action by husband and wife, on a promissory note payable to the wife 
as administratrix, the plaintiffs must be described in the complaint as bus- 
band and wife at the time the note was given, or the complaint must show 
that they sue as administrator and administratrix, and that the note is 
assets in their hands: if the complaint shows that they sue as individuals, 
and does not describe them as husband and wife, and does not allege to 
whom the note is payable, a note payable to the wife as administratrix will 
not authorize a recovery by them. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Rost. Dovauerrty. 


The complaint in this case was in these words: 
‘¢ Anselm L. Haden, adm’r, and Caroline M. Haden, 2dm’x, 
vs. 
Wiley Milton, John D. Nance, David Weaver, and Wm. 
B. Milton. 
“The plaintiffs claim of the defendants six hundred and 
forty dollars, due by promissory note made by them on 
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the Ist day of June, 1855, and payable on the 1st day of 
June, 1855, with interest thereon.” 

On the trial, as appears from the bill of exceptions, the 
plaintiffs read in evidence a note for $640, which was 
signed by all the defendants, dated the 1st June, 1854, 
payable twelve months after date, “to Mrs. Caroline M. 
Haden, administratrix of the estate of Benjamin J. Tarver, 
deceased,” and purported to be given “ for the rent of the 
ferry till the Ist June, 1855.” The defendants then read 
in evidence a lease, by which Mrs. Caroline Haden, (then 
Tarver,) as administratrix of the estate of Benjamin J. 
Tarver, deceased, leased to the defendant Wiley Milton, 
for the term of one year from the Ist June, 1846, the 
public ferry across the Alabama river at Selma; which 
lease contained a stipulation, that the lessee should have 
the privilege of renewing it, from year to year, for ten 
years, on the payment of $640 annual rent; and proved, 
that the note sued on was given for the rent for the year 
ending on the 1st June, 1855. The defendants then read 
in evidence “the statements contained in the bill of 
exceptions taken in the court of county commissioners for 
Dallas county,” in the matter of the respective petitions 
of John D. Nance and said A. L. Haden and wife, (the 
latter in their representative character as administrator 
and administratrix of said Benjamin J. Tarver, deceased,) 
for the establishment of a ferry across the Alabama river 
at Selma, and the grant of a license to the respective peti- 
tioners; “which statements were admitted as evidence 
by the agreement of the parties.” 

The petition of said Haden and wife stated, that their 
intestate, on the 1st September, 1845, purchased from one 
John Tipton, for the sum of $8,000, certain lands in the 
city of Selma, and on the east bank of the river opposite 
to the city; that a public ferry had been in existence and 
actual operation across the Alabama river at that point, 
for more than twenty years; that this ferry, with the 
privileges thereunto belonging, was included in the said 
purchase by Tarver from Tipton, and was the principal 
inducement to the purchase, the land itself being of little 
value; that Tarver took possession of said ferry under his 
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purchase, and continued in the occupation and control of 
it until his death, which occurred in the latter part of the 
year 1845 or the early part of the year 1846; that his 
widow administered on his estate, and leased the ferry to 
Wiley Milton, who was in possession when the petition 
was filed; that the petitioners had supposed that said 
ferry, which had been in existence for more than thirty 
years, and which was the only public ferry across the 
Alabama river at or near Selma, had been established by 
an authorized act of the legislature, but, on the fact of its 
establishment being lately questioned, they were not able 
to find any such act of the legislature. The petitioners 
insisted, that after the lapse of so long a time, a lawful 
grant of the ferry should be presumed; and prayed that 
the court, without prejudice to their existing rights, 
would grant them a license to keep said ferry, for the 
longest period authorized by the statute, for the benefit of 
their intestate’s estate. On the hearing of the two peti- 
tions, the commissioners’ court granted a license to said 
Haden and wife, and refused to grant one to Nance. 

The plaintiffs then offered in evidence the deed from 
Tipton to said Benjamin Tarver, and the deposition of 
one J. D. Monk, who testified to the existence of the ferry 
as far back as 1836, and Tipton’s possession of it at that 
time ; and who appended to his deposition a diagram 
showing the different landings of the ferry at high and 
low water. “The defendants withdrew their special 
pleas, and submitted the case to the jury on the general 
issue and merits. This being all the evidence, the court 
charged the jury, that if they believed the evidence, they 
must find for the plaintiffs, for the full amount of the note, 
with interest ;”” to which charge the defendants excepted, 
and which they now assign as error. 


Jno. T Morean, and Jona. Haratson, for the appellant, 
made the following points : 

1. The petition of Haden and wife admits that no ferry 
was ever established at Selma by act of the legislature. 
The keeping of the ferry without legislative authority 
was an indictable offense.—Clay’s Digest, 513, § 27; 
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Code, § 1200. Having herself no authority to keep the 
ferry, Mrs. Haden could not lease it to Milton. The 
lease was a contract founded upon an act prohibited by 
statute under a penalty, and constituted the sole consid- 
eration of the note sued on. It isa settled principle of 
the common law, which has been recognized by numer- 
ous decisions of this court, that a contract, founded on an 
act prohibited by statute under a penalty, is void.—Stan- 
ley v. Nelson, 28 Ala. 514; Bragg v. Channell, 3 Ala. 
275; O'Donnel v. Sweeney, 5 Ala. 468; Mayor of Tuska- 
loosa v. Lacy, 3 Ala. 618; McGee v. Lindsay, 6 Ala. 16; 
Carrington v. Caller, 2 Stew. 175; Fambro v. Gantt, 
12 Ala. 298; Tenison v. Martin, 13 Ala. 21; Renfro v. 
Heard, 14 Ala. 24; Branch Bank v. Crocheron, 5 Ala. 
250; Smith v. Ala. Life Ins. & Trust Co., 4 Ala. 558; 
Armstrong v. Toler, 11 Wheaton, 258; Chitty on Con- 
tracts, 571; McBlain v. Gibbes, 17 How. (U. 8.) Rep. 232; 
Williams v. Gibbes, i. 239; United States Bank v. 
Owens, 2 Peters, 257. 

2. In this State, a ferry franchise cannot be acquired by 
prescription.—Driver v. Comm’rs’ Court of Talladega, 
3 Porter, 418. 

3. The note offered in evidence did not support the 
complaint, and did not authorize a recovery by the plain- 
tiffs—Letondal v. Huguenin, 26 Ala. 554. If the hus- 
band was entitled to any interest in the note as husband, 
he should so frame his complaint as to rebut the legal 
presumption arising from the face of the note.-—Logan v. 
Roland, 18 Ala. 310. 


Wma. M. Byrp, contra.—1. The record does not shew 
that there never was a a grant of a ferry license to Mrs. 
Haden or her former husband, and the statements of the 
petition set out in the bill of exceptions do not authorize 
the presumption that no license had ever been granted. 
In the absence of affirmative evidence on this point, all 
reasonable presumptions are to be indulged in favor of the 
validity of the contract.—1 Chitty’s Pleadings, 221. 

2. Conceding that the weight of American authorities 
establishes the principle, that a contract founded on an 
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illegal consideration, in whole or in part, is void; and 
that a ferry cannot be established, in this State, without 
license or legislative grant; and that the party who ille- 
gally establishes a ferry cannot make any valid contract 
for the recovery of tolls; it still does not appear that the 
plaintiffs in this action were not entitled to recover. The 
Code does-not affect the validity of this contract, which 
was made before its adoption.—Mays v. Williams, 27 Ala. 
267. If Milton saw proper, after the adoption of the 
Code, to give his note for the rent under the lease, it 
devolved on him to see that he did not make himself lia- 
ble to the penalties denounced against one who “ de- 
mands or receives toll for crossing at a ferry without 
license ;”’ and if he did so, he cannot take advantage of 
his own wrong to defeat his contract. There is a distine- 
tion between statutes which impose a penalty for the 
purpose of prohibiting a contract, and those which im- 
pose a penalty for some other purpose.—Lewis v. Welsh, 
14 N. H. 294. Where a principal is punished by a pen- 
alty, for an act done which is not malum in se, his agent is 
not liable for the penalty.—1 Bla. Com. 88; Bettis v. 
Taylor, 8 Porter, 564; Boyce v. Holmes, 2 Ala. 54; 
Sewall v. Jones, 9 Pick. 412; 8 Stew. & P. 13. More- 
over, the defendant is estopped from setting up the inva- 
lidity of his lessor’s title, while he holds possession under 
the lease.—Peacock v. Harris, 10 East, 106; Co. Litt. 
47 b; Cro. Eliz. 362; 2 Wilson, 143, 208: 6 Term Rep. 
62; 7 ib. 537; 8 ib. 487; 5 ib. 4; 6 Taunton, 333; 2 East, 
467; 2 Vesey, 696; 11 i. 344; Ld. Raym. 1552; 1B. & 
A. 50; Holt, 489; 9 Bing. 45; 4 M.& 8. 287; 6 Price, 
157; 1 Bing. 147; 10 Bing. 549. 

3. The proof authorizes the presumption of the grant 
of a ferry license, or that the same was legally establish- 
ed.—Gantt’s Adm’r v. Phillips, 23 Ala. 276; Battles v. 
Holley, 6 Green]. 145; 4 Strob. Eq. 103; 3 Man. & Ry. 
329; Cowper, 102, 215; Skinner, 78; 1 Jac. & W. 159; 
2 Vesey, 583; 3 Term Rep. 158. 

4, The question of variance was not raised in the court 
below, but, on the contrary, was impliedly waived. The 
defendants withdrew their special pleas, and submitted 
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the case to the jury ‘“‘on the merits.” Under these cir- 
cumstances, no objection should be here entertained, 
which, if it had been raised in the primavy court, might 
have been remedied by an amendment.—Thompson v. 
Lee, 30 Ala.; Code, §§ 2401-05; 16 Mass. 480. 

5. But there was no variance between the note offered 
in evidence and that declared on. A promissory note, 
made to the wife after marriage, may be sued on by hus- 
band and wife.—16 Mass. 480; 1 Chitty’s Pleadings, 30; 
1 Greenleaf’s Ev. § 69; 2 Modern, 217; 2 Munf. 510; 
4 Term Rep. 616; 2 M. & 8. 393; 2 Wilson, 424; 1 Ad. 
& El. 74; 4 Barn. & Ad. 739; 1 7b. 218; 2 W. Bla. 1236; 
1 H. Bla. 106. The same authorities show, that a prom- 
ise to the wife, after marriage, is, in legal effect, a prom- 
ise to husband and wife, or to the husband alone, accord- 
ing asthe husband may elect to sue alone, or jointly with 
his wife; and that such promise will, in either case, sup- 
port the declaration. 


STONE, J.—Under the “act to reduce into one the 
several acts concerning roads, bridges, ferries and high- 
ways,’ passed December 21, 1820, as found in Toulmin’s 
Digest, 391, power was given to the county courts “ to 
establish ferries, and order them under such regulations 
as is hereinafter directed.”” Section 20, p. 898, declares, 
“that if any person or persons shall establish a public 
ferry, * * * contrary to the provisions of this act, he 
or they shali forféit and pay five hundred dollars, * * * 
to be recovered by indictment or presentment by a grand 
jury,” &c. On the 12th January, 1827, another act was 
passed, having the same title as that from which we have 
just quoted, and which retained verbatim the clauses above 
copied.—See Aikin’s Digest, (2d edition,) p, 358, p. 368, 
§ 26, p. 864, § 30. Onthe 2d February, 1839, the “act 
to extend the powers of the courts of roads and revenue 
in the several counties of this. State,’’ was passed. By 
that act, power to grant licenses for public ferries was 
conferred on the courts of roads and revenue ; and it fur- 
ther declared, that “if any person shall presume to estab- 
lish a public ferry, * * and receive toll for the use of 
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the same, without having obtained.a license as prescribed 
by this act, * * * such person is hereby rendered 
liable to indictment, and, on being found guilty, shall be 
fined any sum the jury trying the offense may assess.” 
Clay’s Digest, 518, §§ 26, 27. By the Code (§ 1200) it is 
declared, that ‘if any person demands or receives toll for 
crossing anyferry, * * without alicense therefor from 
the proper authority, * * * * he is guilty ofa mis- 
demeanor, and, on conviction, must be fined not less than 
twenty dollars.” These extracts from our statutes show, 
that from the year 1820, to the present time, the right to 
keep a public ferry for toll has been a franchise, which 
could not be exercised without a license or legislative 
grant; and that the unauthorized exercise of such right 
has all the time been prohibited under a penalty. 

[2.] There is no direct or express proof in this record, 
that the ferry at Selma ever was established in either of 
the modes above pointed out, until after this snit was 
brought. The note which is the foundation of this action 
was executed for the lease of the ferry privilege for one 
year, and upon no other consideration. Upon this feature 
of the case, we think the principle applies in its full force, 
that a contract founded on an act which the law pro- 
hibits under a penalty, is void.—Stanley v. Nelson, 
28 Ala. 514, and other authorities on the brief of appel- 
lant’s counsel. 

[3.] It is contended for the appellee, that, as Milton 
went into the possession of the ferry under the lease from 
Mrs. Tarver, (now Mrs. Haden,) and has never been dis- 
turbed in his possession, he should not be heard to ques- 
tion her title. We admit the general rule, that.a tenant 
is not permitted to dispute the title of hislandlord, The 
principle, however, does not apply to this case. We have 
shown above, that a public ferry is a franchise, and that 
from the year 1820 to the present time, its exercise with- 
out license or legislative grant has all the time been pro- 
hibited undera penalty. To allow the principle to govern 
a case like the present, would be to sacrifice a sound legis- 
lative policy to the presumed allegiance which a tenant 
owes his landlord. 
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In the case of Satterlee v. Matthewson, 13 Sergeant & 
Rawle, 133, this question arose as follows: Elizabeth 
Matthewson claimed title to land under what is there 
called a Connecticut-title. The laws of Pennsylvania, in 
whose territory the lands were, declared those Connecti- 
cut titles invalid. Satterlee went into possession as 
tenant of Mrs. Matthewson, and subsequently acquired a 
title to the premises, which had been derived from Peun- 
sylvania. Mrs. Matthewson brought ejectment against 
Satterlee for the land; and the question was, whether the 
latter could deny the title of the former. It was held, 
that hecould. The court, among other things, remarked, 
that “a settler under Connecticut could not pretend to 
an implied contract with the commonwealth, because 
he set up a title in direct opposition to the common- 
wealth.” * * * “That landlords, claiming under 
Connecticut, had no right to expect from the courts of 
Pennsylvania the extension of a privilege, by virtue of 
which their tenants, who had purchased undera Pennsyl- 
vania title, should be estopped from defending themselves 
by that title.” 

In the later case of Miller v. McBair, 14 Serg. & Rawle, 
382, Gibson, J., in delivering the opinion of the court, 
said, “A tenant may impeach his landlord’s title, when- 
ever he can show that he was induced to accept of the 
lease by misrepresentation and fraud.” 

In the present case, Mrs. Tarver, by leasing the ferry to 
Mr. Milton, impliedly, if not expressly, represented that 
she was the owner of the franchise; and it is impossible 
to resist the conclusion, that Milton would not have 
accepted the lease, if he had known the title to be invalid. 
See Lanier v. Hill, 25 Ala. 554. We hold, that one who 
usurps the right to keep a public ferry, in violation of our 
statutes, cannot claim the allegiance from his lessee which 
is due from a tenant to his landlord. There is, in this 
case, another clear ground on which to place our decision. 
One who usurps a franchise, and makes contracts based 
upon it, cannot enforce such contracts in the courts of the 
country.—See City Council of Montgomery v. Central 
Plank-road Co., at the last term, and authorities cited, 
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[4.] Another point made in the arguinent we feel it our 
duty to notice. Mrs. Haden, those under whom she 
claims title, and her lessee, had been in the uninterrupted 
possession of this ferry for near thirty years, when the 
note sued on in this case was executed. It is claimed for 
the appellees that, under these circumstances, it is our 
duty to presume that this franchise had been regularly 
granted. The appellants invoke the maxim, nullum tempus 
occurrit reipublice. The authorities on this question are 
not entirely in harmony. In 2 Bla. Com. 37, it is said, 
that franchises, “being derived from the crown, must 
arise from the king’s grant; or, in some cases, may be 
held by prescription.” Atpage 266, note 10,2 Wendell’s 
Blackstone, the subject of prescription is again treated, 
and several authorities are cited. It is there said, that 
“evidence of twenty years user as of right, against the 
owner of the fee and those deriving under him, was held 
sufficient, if unexplained, to authorize a jury to presume 
such a grant, even against the crown; and positive proof 
of the non-existence of such right, at any time before the 
twenty years, did not, of necessity, form any objection to 
such presumption.” The citations sustain the annotator. 
1 Moody & Mal. 400; 2 Bos. & Pul. 206; 11 East, 384. 
In Trotter v. Harris, 2 Younge & Jervis, 285, the simple 
question was the right to a ferry privilege. It was admit- 
ted, that it was a franchise which must be by royal grant, 
or license from the crown. The court held, that “from 
a user of thirty-five years, the jury might presume that a 
ferry had a legal origin.”—See, also, Gibson v. Clark, 
1 Jac. & W. 159, 162; Stark v. McGowen, 1 Nott & McC. 
887, 395; Carroll v. Norwood, 5 Har. & Johns. 155, 161; 
Barclay v. Howell’s Lessee, 6 Peters, 498, 512, 513; Har- 
vie v. Cammack, 6 Dana, 242, 244; Duncan v. Beard, 2 N. 
& McC. 400; Vandick v. Van Buren, 1 Caines’ Rep. 34; 
McArthur v. Carrie, in manuscript, and authorities cited. 
In this case, where the question of the right to the fran- 
chise is only collaterally presented, we hold, that from 
the uninterrupted use and occupation of the public ferry 
for twenty years, the presumption may be drawn that it 


had a legal origin. 
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Under the charge which was given in this case, it be- 
comes necessary to decide whether this presumption is 
one which must be at all times left to the discretion of 
the jury, or whether it can ever become an absolute or 
prima-facie presumption. It is not necessary in this case 
to determine, whether the presumption is absolute or 
prima-facie. If it in fact be either, the legal effect, under 
the facts disclosed by this record, is the same. The sin- 
gle fact of uninterrupted use and enjoyment for near 
thirty years is proved on one side, and there is no proof 
which, in the least, contradicts or weakens this testi- 
mony. Proof, if such exist, that there was in fact no 
legislative grant or license, will not impair the presump- 
tion. The proof which can be effectual to overturn the 
presumption, must be addressed to the character of the 
use, enjoyment, or occupation; must tend to show that 
such use and enjoyment are not inconsistent with the 
right in another, or in the government. Want of original 
authority to exercise the franchise cannot in the least 
tend to establish this proposition. We have, then, the 
familiar principle of a prima-facie presumption, without 
any countervailing proof. In such case, the presumption 
becomes conclusive. 

In McArthur v. Carrie, in manuscript, we considered 
the question of twenty years uninterrupted adverse use 
and possession of personal property under claim of title. 
We there held, that such possession vested in the holder 
a prima-facie title, and that such prima-facie title could not 
be overturned by proof that, in its inception, it was bad. 
That was a case not covered by any of our statutes of 
limitation, and rested alone on the presumption drawn 
from lapse of time. We think the same principle gov- 
erns this case. There being, then, no evidence which could 
tend to overturn the prima-facie case made by the plain- 
tiffs, there was, on this feature of the case, nothing but 
the credibility of the testimony to be passed on by the 
jury. The charge of the circuit court presented that 
question in a form free from objection. 

[5.] The only remaining question is that of. the vari- 
ance between the complaint and the note. I have felt 
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inclined to doubt whether this question can be here con- 
sidered as having been raised in the court below. On 
further reflection, we are unanimous in the opinion, that 
the charge makes it necessary that we should pass upon it. 

[6.] The doctrine is certainly clearly settled, that in 
pleading it is always sufficient to describe a contract 
according to its legal effect; and that a promissory note, 
made payable to one who is at the time a married woman, 
is, in legal effect, payable either to the husband, or to 
husband and wife, as they may elect to bring the suit in 
his name, or in their joint names.—See 1 Chitty’s Pl]. 30; 
1 Green]. Ev. § 69; Philliskirk v. Pluckwell, 2 M. & Sel. 
3938; Ankerstein v. Clark, 4 Term Rep. 616; and other 
authorities on the brief of appellee. This suit, however, 
is not brought in the names of Mr. and Mrs. Haden, as 
husband and wife, but as individuals. To justify a recov- 
ery by them, it is not only necessary to read the note in 
evidence, but they are required to go further, and prove 
an independent fact, to-wit, that they sustain to each 
other, and did at the time the note was executed, the 
relation of husband and wife. There is no averment to 
Jet in this proof. This suit is brought in the individual 
right of the plaintiffs, and the complaint describes a note 
which is payable to the two by name. Under the com- 
plaint, without amendment, the note was not proper evi- 
dence; and hence we hold, that the proof did not justify a 
recovery by plaintiffs, described as they were in the mar- 
gin.—Huguenin v. Letondal, 26 Ala. 552; English v. 
George, 30 Ala. 582; Agee v. Williams, 30 Ala. 636; 
Lewis v. Harris, 31 Ala. 689. 

If the suit had been in the names of the two plaintiffs, 
describing them as husband and wife at the time the note 
was executed, or describing them as administrator and 
administratrix, and suing in that right; and if the com- 
plaint, on the last hypothesis, had contained on averment 
that the note sued on was assets in their hands as admin- 
istrators of their intestate, there could then be no objec- 
tion urged against the form of the suit. 

For the single error above pointed out, the judgment 
is reversed, and the cause remanded. 
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FOURNIER vs. BLACK. 
[ACTION ON PROMISSORY NOTE BY ASSIGNEE AGAINST ASSIGNOR.] 


1. Description of note in complaint.—In an action on a promissory note by 
assignee against assignor, in the form given in the Code, (p. 552,) the 
amount of the note not being stated, the legal intendment is, that its 
amount is the sum which the plaintiff claims in the commencement of his 
complaint; and a recovery cannot be had by the plaintiff on a note for a 
different amount. 

2. Presumption of variance in support of judgment.—Where the complaint does 
not, except by legal intendment, state the amount of the note sued on; and 
the bill of exceptions, while purporting to set out all the evidence, does 
not show the amount of the note read in evidence, the appellate court will 
presume, in favor of the correctness of a general charge against the 
plaintiff’s right to recover, that there was a fatal variance in amount 
between the note described in the complaint and that read in evidence. 


ApprAL from the Circuit Court of Marengo. 
Tried before the Hon. E. W. Pertus. 


Tue complaint in this case was as follows: 


*¢ Alexander Fournier The plaintiff claims of the 
vs. defendant the sum of one hun- 
J. M. Black. dred dollars, as the assignee of a 


note made and executed on the 12th May, 1853, by one 
A. F. Knight, payable to defendant on or before the 1st 
day of January next after its date, and assigned by en- 
dorsement to the plaintiff; upon which suit could not be 
brought, against the maker thereof, to the first court after 
its maturity, because the maker, at that time, had no 
known place of residence in the State of Alabama; which 
note, with the interest thereon, is still unpaid. 

“ And the plaintiff claims of the defendant the further 
sum of one hundred and twenty-five dollars, as the assignee 
of anote made or executed on the 12th May, 1853, by 
one A. F. Knight, payable to the defendant on or before 
the Ist day of January next after its date, and assigned 
by endorsement to the plaintiff; upon which an attach- 
ment was sued out against the estate of the said A. F. 
4 
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Knight, and garnishment thereon issued against sundry 
persons, to-wit, Sidney 8. Boddie, William E. Clarke and 
Oliver B. Boddie, who were supposed to be indebted to 
the said Knight, to the spring term, 1854, of the circuit 
court of Marengo county, it being the first court after the 
maturity of said note; upon which said attachment and 
garnishments no property of the said maker was found, 
out of which to satisfy said note according to law; and 
the said note, with interest thereon, is yet unpaid, and 
the costs of said proceeding were paid by said plaintiff, 
which is yet due from defendant to plaintiff.” 





The bill of exceptions is in these words: 

“On the trial of this case, at the spring term of said 
court, 1857, the plaintiff introduced in evidence a promis- 
sory note made by A. F. Knight, dated the 12th May, 
1853, and payable to the said defendant, or bearer, on or 
before the 1st day of January next after the date thereof, 
and which was endorsed by the defendant on the 17th 
May, 1853; and also proved, that said Knight resided in 
Marengo county at the time said note was endorsed, and 
until the middle of April, 1854, when he left the State, 
or ran away to parts unknown, and had not been back 
since; and that the first court held after the 1st day of 
January, 1854, in said county of Marengo, began on the 
22d May, 1854. This was all the evidence. The court 
charged the jury, that if they believed the evidence, they 
must find for the defendant; to which charge the plaintiff 
excepted,” &c. 

The charge of the court is the only matter assigned as 
error. 





Gro. G. Lyon, for the appellant. 
Wma. E. Cuarke, contra. 


RICE, C. J.—The form of the complaint “by assignee 
against assignor, on assigned note,” laid down in the Code, 
page 552, does not contain any express statement or aver- 
ment of the amount of the note. It proceeds upon the 
idea, that the amount for which the note was given must 
be the amount which, in the commencement of the com- 
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plaint or of the count, the plaintiff states he claims of the 
defendant; and the legal effect of a complaint, containing 
only one count, by an assignee against the assignor of a 
note, when the form laid down in the Code is adopted, is 
the same as if it contained an express averment, that the 
note was given for the amount which the plaintiff, in the 
commencement of the complaint, claims of the defend- 
ant.—Letondal v. Huguenin, 26 Ala. R. 552; Pickens v. 
Oliver, 29 Ala. 528; Harris v. The State, at the present 
term. 

When the complaint in that mode discloses the amount 
for which the note was given, the plaintiff cannot recover 
under it, upon a note given for a totally different amount. 
Sawyer v. Patterson, 11 Ala. R. 528. 

2. When the complaint discloses the amount of the 
note, and the bill of exceptions, which purports to set 
forth all the evidence, fails to show the amount of the 
note read in evidence, this court cannot intend, in favor 
of the party excepting, and against the correctness of the 
charge of the court below, that the amount of the note 
read in evidence was the same as that of the note described 
in the complaint. As it does not appear in this case that 
the amount of the note read in evidence was the same as 
that of any note described in the complaint, the intend- 
ment must here be indulged that it was not the same, 
because that intendment is not contradicted by anything 
in the record, and supports the charge of the court below. 
Barnes v. Mobley, 21 Ala. R. 232. 

The incorrectness of the charge is not shown. We 
cannot say there was error in it. 

Judgment affirmed. 
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SKINNER vs. BEDELL’S ADM’R. 
[ACTION FOR BREACH OF TITLE-BOND.] 


1. Assignment of penal bond.—Under the Code, (§ 1530,) as under the previous 
law, a penal bond may be so assigned as to invest the assignee with the 
legal title ; but one of two joint assignees, not being partners, cannot, by 
his separate assignment, transfer to another the legal title to his moiety ; 
and on the death of one of two joint assignees, the entire legal title vests 
in the other. 

2. Who is proper party plaintif.—Where a penal bond is conditioned for the 
performance of some act or duty, (as to make title to the purchaser of land,) 
or, in default thereof, for the refunding of money, the persons really inter- 
ested may, (Code, § 2129,) though they have not the legal title, maintain 
an action for the failure to refund the money, but not for the non-perform- 
ance of the specified act or duty. 

. Time of performance of contract.—When no time is specified for the perform- 
ance of a contract, by which the vendor bound himself “to make titles 
thereto provided he received or could get them,” or, in default thereof, to 
refund the purchase-money, the presumption is, that the parties intended it 
to be performed within a reasonable time ; and sixteen years is, prima facie, 
a reasonable time. 


ja) 


AppEAL from the Cireuit Court of Perry. 
Tried before the Hon. E. W. Petrus. 


Tuts action was brought by the administrator of David 
Skinner, deceased, and the administratrix of Francis 
Gibbs, deceased, against the administrator of Joseph R. 
Bedell, deceased; and the complaint, as amended, was as 
follows : 

“The plaintiffs, John Skinner,” &c., (describing them,) 
“claim of the defendant,” &c., (describing him,) “the 
sum of $5,000, with interest thereon, for the breaches of 
the condition of a bond, made by said Joseph R. Bedell, 
on the 10th of August, 1837, payable to one English 
Brewer, in the sum of $5,000, with condition to make 
good and lawful titles to the said Brewer, his heirs or 
assigns, to the west half of section 23, township 19, range 
26, situated in Macon county, provided he received them, 
and if not, he was to assign over to them the approved 
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contract, and if so that title could not be got by said 
Bedell, then he was to refund the purchase-money, with 
interest, which sum was $2,500,—one-half being paid on 
the first day of January, 1838, and the other half on the 
first day of January, 1839. Said bond was assigned by 
said Brewer, in writing, to said David Skinner and one 
David Burks; and the said David Burks assigned his in- 
terest in said bond, in writing, to said Francis Gibbs; and 
said plaintiffs, administrators as aforesaid, are now the 
legal and beneficial owners of said bond. And plaintiffs 
say, that the condition of said bond has been broken by 
said Joseph R. Bedell in his lifetime, and by said defend- 
ant since the death of said Bedell, in this: 

“1. That said Bedell did not, on the 1st January, 1839, 
or at any other time during his lifetime, nor the said de- 
fendant since the death of said Bedell, make, or offer to 
make, or cause to be made, to the said English Brewer, 
or to any of the holders or assignees of said bond, nor 
their heirs or administrators, any title whatever to said 
land; [‘that since the death of said Bedell, to-wit, on the 
1st September, 1852, the then administrator of his estate 
was called upon by plaintiffs, and requested to make titles 
to said lands in said condition mentioned; that said ad- 
ministrator then and there returned for answer, that. his 
intestate had been unable to procure a title to said lands, 
that he had no title thereto, and that it was unnecessary, 
to make or tender to him a deed to be executed ;’] nor 
assigned the approved contract to any of the parties above 
named who were entitled to it; [*which approved contract 
was, by the said condition, to be assigned to the proper 
owner of said title-bond, when (and only when) all diffi- 
culties in the way of the issue of the patent upon said 
approved contract had been obviated; and plaintiffs say, 
that said difficulties have not been obviated, but still ex- 
ist;’] nor has not refunded said $2,500, or any part 
thereof. 

“2. That said Bedeli during his lifetime, and said de- 
fendant since his death, have not got, and have not been 
able to get, titles to said lands, but have been, and still 
are, unable to make any titles to said lands, in accordanee 
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with the condition of said bond; nor did said Bedell in 
his lifetime, or said defendant since his death, ever refund 
said purchase-money with interest. 

“3. That said Bedell, on said 1st January, 1839, or at 
any other time before or since during his lifetime, nor 
said defendant since his death, as his administrator, has 
had any titles to said lands, nor been able to make any 
titles thereto, according to the condition of said bond; 
nor have they, or either of them, refunded said sum of 
$2,500, or any part thereof; nor have they assigned said 
approved contract; all which they have been requested 
to do, but have neglected and refused to do so, to plaintifts’ 
damage as above stated.” 

The defendant demurred to this complaint, on the fol- 
lowing grounds: “1st, because the suit is brought in the 
joint names of John Skinner, as the administrator of 
David Skinner, and Elizabeth A. Gibbs, as the adminis- 
tratrix of Francis Gibbs; 2d, because the complaint is in 
the joint names of the representatives of the assignees of 
the bond, and not in the separate name of either of said 
representatives; 3d, because the complaint shows that 
David Burks, one of the joint assignees of said bond 
from English Brewer, assigned his interest therein to 
Francis Gibbs; 4th, because said complaint does not show 
that the assignment of said bond by said Burks to Gibbs 

‘as in writing, and endorsed on said bond; dth, because 
the complaint does not show that the assignment of said 
bond by Brewer to Skinner and Burks was in writing; 6th, 
because said complaint does not aver that Brewer, or any 
of the assignees of said bond, or any representative of 


- either of said assignees, ever made any demand of said 


c 


intestate, or of his representative, for titles to said land, 
nor aver any excuse for their failure to make such demand; 
7th, because it is not averred that Brewer, or either of the 
assignees of said bond, or either of their representatives, 
ever tendered a deed to the said Bedell or his representa- 
tives to be executed, nor is there any averment excusing 
their failure to make such tender; 8th, because it is not 
averred that said Bedell never received the title for said 
lands; 9th, because it is not averred that said Bedell re- 
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ceived the title to said lands, and that he or his represent- 
atives failed or refused to execute the same to said Brewer 
or his assignees, or to any of their representatives, upon 
demand made for that purpose by him or them, or by 
either of them; 10th, because it is not averred that said 
intestate did not receive the titles, and then failed or re- 
fused to assign the approved contract; 11th, because it is 
not averred that said Bedell did not receive the titles to 
said lands, and could not get the titles to the same, and 
that neither he nor his representatives assigned the ap- 
proved contract; and, 12th, because it is not averred that 
any demand was made of said Bedell for the assignment 
of said approved contract.”’ 

The court sustained the demurrer to the complaint, and 
its ruling is now assigned as error. 


Gro. W. Guny, for the appellant. 
Exumore & YANCEY, contra. 


WALKER, J.—English Brewer was the obligee of the 
bond sued upon, and assigned it to David Skinner and 
David Burks. David Burks assigned his interest to 
Francis A. Gibbs. Skinner and Gibbs both died before 
the commencement of the suit, and the administrators of 
the two are joined as plaintiffs. The question is, was the 
suit maintainable by the plaintiffs who brought the same. 

By the Code, as well as by the pre-existing law in this 
State, the bond sued upon was capable of assignment, so 
as to invest the assignees with the legal title.—Code, 
§ 1530; Clay’s Digest, 383, § 12; Brown v. Chambers, 
12 Ala. 697. But the plaintiffs in this case have not the 
legal title to the bond, for two reasons: first, because the 
right of action would be in the representative of the sur- 
vivor of the assignees, if there had been a regular assign- 
ment of the legal title to the two; and secondly, because 
one joint assignee, there being no relation of partnership, 
cannot, by his separate act, transfer the legal title to his 
moiety.—Beebee v. Brewer, Minor, 364; Callison v. Little, 
2 Porter, 89; Boyd v. Martin, 10 Ala. 700; Gayle v. 
Martin, 3 Ala. 593; 1 Chitty on Pleadings, 19; Bayley on 
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Bills, 51; Smith v. Whiting, 9 Mass. 334; Story on 
Promissory Notes, § 125; Carvick v. Vickery, Douglass’ 
Rep. 31, app. It follows that this action cannot be main- 
tained, unless it be under some statute. 

Section 2129 of the Code requires actions on promis- 
sory notes, bonds, or other contracts, express or implied, 
for the payment of money, to be brought in the name of the 
party really interested, whether he have the legal title or 
not. This section limits its operation to contracts “for 
the payment of money.” A penal bond, conditioned to be 
void if the obligor shall perform a certain act, or discharge 
a certain duty, is not a contract for the payment of money. 
It is a contract for the performance of an act or duty, and 
the measure of an actual recovery upon it is the damages 
sustained by the non-performance of the act or duty. 
The condition of the bond was, that the obligor “should 
make tile to the land, provided he received them, and if 
not, he was to assign over the approved contract, and if 
so that title could not be got by the obligor, he was to 
refund the purchase-money.” So far as this contract im- 
posed an obligation to make titles to the land, or to 
assign over the approved contract, it was a contract for 
the performance of an act, not a contract for the payment of 
money, and, therefore, not susceptible of suit in the name 
of one destitute of the legal title. To the extent to 
which the complaint counts upon a failure to make title, 
or to assign over the approved contract, it was therefore 
bad on demurrer. 

But it is also alleged in the complaint, that the obligor 
in his lifetime did not get, and was not able to get, titles 
to the land; and that his representative since his death 
has not got, and has been unable to get, titles to the land; 
and that the deceased in his lifetime had no title, and was 
unable to make title; and that the administrator, since 
his death, had no title, and was unable to make title. 
Althongh no time is stipulated by which the purchase- 
money was to be refunded if titles could not be got, yet we 
are to imply that it was to be done in a reasonble time. 
Dickson v. Briggs, 12 Ala. 217. And as the complaint 





shows that a reasonable time had expired, and that title 
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had not been got, up to the commencement of the suit, 
and that the purchase-money was not refunded, a suable 
breach of the bond is alleged. The bond is dated in 
August, 1837, which the record discloses must have been 
about 16 years before the commencement of the suit. We 
must intend that sixteen years was, prima facie, a reason- 
able time within which to get the titles.—Garnett v. Yoe, 
17 Ala. 74; Allen v. Green, 19. Ala. 34. If there exist 
circumstances proving that it was not a reasonable time, 
and titles can in fact yet be got, it will be appropriate 
matter for a plea. 

In the contingency that the title could not be got, the 
contract of the obligor was to pay money. The com- 
plaint shows the existence of that, fact upon which the 
contract became an obligation to refund the purchase- 
money. So faras the complaint relies upon the failure 
to pay the purchase-money, because the titles could not 
be got, the plaintiffs are in a situation to maintain the 
suit, although they are without the legal title. Where a 
chose in action has been assigned to two, both of whom 
are dead, the real interest is not in the representative of 
the survivor alone, but in the representatives of both the 
assignees. For these reasons we hold, that the action 
was properly brought, for the recovery of the purchase- 
money and interest, in the names of the two plaintiffs 
jointly. 

The court erred in sustaining the demurrer to the en- 
tire declaration; and for that error, the judgment of the 
court below is reversed, and the cause remanded. 


Ricg, C. J. not sitting. 
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BAILEY vs. JORDAN. 


[BILL IN EQUITY FOR RESCISSION OF CONTRACT ON GROUND OF FRAUD. ] 


1. Reference to master to ascertain sufficiency of vendor’s title—In decreeing the re- 
scission of a contract to the purchaser, on account of his vendor’s want of 
title to part of the land, unless the vendor, by a specified day, “ perfect the 
complainant’s title to the lands sold,’”’ the chancellor may direct the evi- 
dences of title to be submitted to the master, who is to ascertain and report 

" upon its sufficiency. 

2. Sufficiency of allegations of purchaser's bill—Where the bill alleges, that the 
purchaser was a stranger to the lands bought; that the vendor represented 
his title to be good, when it was not ; and that, “by this fraudulent rep- 
resentation, and his deed purporting to convey said lands to complainant, 
with warranty of title against all other persons, he induced complainant to 
pay him $1500 for said lands, and to give his note for $1500 more,”’—it 
sufficiently shows that the purchaser, in making the contract, relied on his 
vendor's misrepresentations, and was thereby misled. 

3. When misrepresentation constitutes fraud.—If the vendor of land falsely repre- 
sents his title to be good, when it is not ; and the purchaser, relying on the 
misrepresentation, is thereby induced to enter into the contract,—such 
misrepresentation, though made under an honest mistake as to the sufficien- 
cy of the title, entitles the purchaser to have the contract rescinded in 
equity. 

4. Abandonment of possession by purchaser.—If the purchaser has paid all or a 
portion of the purchase-money, or has made improvements on the land more 
valuable than its use and occupation, he is not required to abandon the 
possession, before filing his bill in equity for a rescission on the ground of 
fraud ; but his retention of possession, under such circumstances, only ren- 
ders him liable to an account for the rents. 


AppraL from the Chancery Court at Mobile. 
Heard before the Hon. Wapr Keyes. 


As the material facts are stated in the opinion of the 
court, it is not necessary to repeat them here. 


Jno. T. Taytor, for appellant. 
A. R. Mannine, contra. 


STONE, J.—The answer expressly denies both the 
insolvency of Bailey, the vendor, and that he was about to 
remove from the State; and the proof fails to overturn the 
answer in either of these particulars. 
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The material facts disclosed by this record are the fol- 
lowing: Bailey proposed to sell atract of land to Jordan, 
representing to him that he had a good title to the same. 
They agreed on the terms of the contract. Jordan paid 
near half the purchase-money, received a deed from Bailey, 
conveying to him said lands by such title as Bailey could 
convey, went into possession, and has never been disturb- 
ed in the enjoyment of said lands. After the maturity 
of the note given by Jordan to secure the balance of the 
purchase-money, Bailey instituted suit uponit. This bill 
was filed to enjoin the suit on said note, and averred that 
Bailey had no title to much the larger part of said tract of 
land, and charged Bailey with fraud in representing his 
title to be good, when it was not. Jordan did not aban- 
don the possession, nor offer to do so. He, however, 
expressed a willingness to comply with the terms of his 
purchase, if his vendor would relieve the title from incum- 
brance. The bill avers that Bailey had no title to certain 
designated lands, which are charged to contain much the 
larger and most valuable portions of the tract, and which, 
it is averred, formed the chief inducement to the pur- 
chase. 

The answer of Bailey admits, that he did represent he - 
had a good title to the lands. He denies all intention to 
perpetrate a fraud, and says, at the time he made the 
representation, he believed his title to the entire tract to 
be good. He admits his title to be, in many respects, 
very imperfect. A supplemental answer avers, that since 
the filing of the original answer, Bailey has perfected his 
title to certain of the lands; and he offers to reconvey, if 
desired. The title toa portion of the lands he still admit- 
ted to be imperfect. 

In April, 1856, the chancellor, considering the title 
imperfect, decreed that the contract be rescinded, “ un- 
less, before the first day of September (then) next, the 
defendant perfect the complainant’s title to the lands 
sold.” He directed that, if Bailey proposed to perfect the 
titles, he should submit to the register the evidence of his 
power to do so; and the register was required to ascer- 
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tain whether the title, so to be submitted, was suffi- 
cient. 

Bailey submitted to the register his evidences of title; 
and the register reported, “ that the title of complainant, 
on the first day of September, 1856, was incomplete to the 
lands specified in the bill.” To this report there was no 
exception, and it was confirmed by the chancellor, who 
thereupon decreed a rescission of the contract. 

[1.] In referring the question of the title to the register, 
the chancellor committed no error.—McComb v. Wright, 
4 Johns. Ch. 659, 670; Pierce v. Nichols, 1 Paige, 244-6 ; 
2 Dan. Ch. Pr. 1195, and note. The report being adverse 
to the sufficiency of the title, and no exceptions being 
filed to it, after its confirmation by the chancellor we feel 
bound to hold, that the title, on the first of September, 
1856, was insufficient. 

The details of the decree are strictly in accordance with 
the settled principles governing such cases.—See Foster 
v. Gressett, 29 Ala. 393; Williams v. Mitchell’s Adm’r, 
30 Ala. 299. 

The appellant seeks a reversal of the chancellor’s decree, 
mainly on the following grounds: 

1. That the bill nowhere avers, that the complainant, 
in negotiating his purchase, relied on the representa- 
tions of Bailey as to the goodness of his title, or that he 
was induced by said representations to enter into the 
contract. 

2. While it is conceded that Bailey represented said | 


lands were his “own absolute property,” yet it is con- \ 


tended that this affords no ground fora rescission, because 
Bailey believed his title to be good, and was laboring 
under a mistake as to his right to dispose of the lands. 

3. That Jordan has no right to claim a rescission, unless 
he had first abandoned the possession. 

4, That inasmuch as Jordan bought, at one and the 
same time, both the lands and some personal property, 
for the gross price of three thousand dollars, he cannot 
obtain a rescission in part, but must rescind the whole 
contract or none, and the bill does not seek a rescission, 
save as to the lands. 
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2.]1. Wedonot think the first objection urged is sustain- 
ed by the record. The bill avers, that Bailey falsely and 
fraudulently represented that said lands were his absolute 
property. In another place, the bill avers, that said 
Bailey, “knowing that he had no title to them,” [mean- 
ing said lands,] ‘represented to your orator, who was a 
stranger to the said Walker A. Bailey, and in said Wash- 
ington county, that the title to the said lands was in him, 
the said Walker, and, by this fraudulent and false repre- 
sentation, and his deed purporting to convey said lands to 
your orator, with warranty of title against all other per- 
sons, * * * induced your orator to pay to him, the 
said Walker, the sum of fifteen hundred dollars for said 
lands, and to give him the note aforesaid, on which suit 
is brought, for fifteen hundred dollars more.” We think 
the clear import of this language is, that Jordan was a 
stranger to the state of Bailey’s title, that he relied on his 
representations, and was thereby induced to make the 
purchase. The language of this bill is much more direct 
and explicit, than that on which a rescission was decreed 
in the case of Young v. Harris, 2 Ala. 108; Camp v. 
Camp, ib. 632. See, also, Greenlee v. Gaines, 13 Ala. 
198; Hunter v. O’Neill, 12 Ala. 37. 

[3.] 2. Even admitting that Bailey was laboring under 
an honest mistake,—a concession which the record will 
hardly justify,—the second ground for reversal taken by 
him is settled against his views by several recent decis- 


ions of this court.—Foster v. Gressett, 29 Ala. 393; Mun- 


roe v. Pritchett, 16 Ala. 785; Atwood v. Wright, 29 Ala. 
846; Lanier v. Hill, 25 Ala. 554; Boyce v. Grundy, 
3 Peters, 210. 

[4.] 3. Several of our decisions have laid down the doc- 
trine, that when a vendee seeks to rescind a contract for 
the purchase of land, and his vendor is solvent, he must 
abandon the possession before instituting a suit for rescis- 
sion, fhus placing his vendor in statu quo.—Reavis’ Digest, 
804, §§ 998, 994. I feel rather inclined to adhere to this 
rule in all cases, unless the vendor be insolvent, or some 
other peculiar equity characterizes the case. My brothers, 
however, hold, that when a vendee has been defrauded in 
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the sale, and has paid a part or all of the purchase-money, 
or made improvements more valuable than the use and 
occupation, no prior abandonment of the possession is 
necessary ; that he may retain the possession, for the pur- 
pose of having his lien for reimbursement enforced; and 
that he thereby only subjects himself to have an account 
taken against him for the rents. I yield to their opinion. 
Edwards v. McLeay, Cooper’s Chan. Cases, 808; Coffee 
v. Newsom, 2 Kelly’s (Ga.) Rep. 442; Young v. Harris, 
2 Ala. 108; Cullum v. Branch Bank, 4 Ala. 21; Lanier v. 
Hill, supra. 

4. In regard the fourth ground taken for appellant, it 
may be sufficient to say, that neither the bill, the answer, 
nor the supplemental answer, makes the slightest allusion 
to this feature of the contract, nor does it seem in any 
way to have been raised in the court below. On the con- 
trary, the bill charges that the lands were purchased at 
the price of three thousand dollars, and the answers do 
not controvert this. There is not enough in the record 
to justify us in attaching any weight to this objection. 

The decree of the chancellor is affirmed. 





MURRELL vs. WHITING & SUMNER. 


[ACTION ON CHARTER-PARTY FOR BREACH BY CHARTERER. ] 


1. Construction of charter-party as to rights and liabilities of parties.—Under a 
charter-party providing for two successive voyages, ‘‘ one voyage to be 
from Mobile to Toulon, and the other from Mobile to an Atlantic port in 
France ; and reserving to the owners of the vessel the right to send her, 
“ after the termination of the first voyage, to any other port in Europe to 
load for any port in the United States, proceeding from such port to Mobile 
to commence the second voyage,” and the further right, “ in case France 
should engage in war, to annul the contract for the second voyage,’’—on 
France becoming engaged in war before the termination of the first voyage, 
the owners of the ship have the option, to be exercised by them within a 
reasonable time, and notice thereof to be given to the charterer, to annul 
the contract for the second voyage ; but, on their failure to exercise this 
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optional right, they are bound to offer, within a reasonable time after the 
termination of the first voyage, to make the second voyage, unless dis- 
charged or excused by the charterer from making that offer ; and, failing to 
make that offer within such reasonable time, they cannot hold the charterer 
liable, on his abandonment of the contract, for failing to furnish a cargo 
for the second voyage. f 

2. Same, as to time of performance and breach.—What is a reasonable time, within 
which an otfer of performance must or may be made, is often a question for 
the court ; but, where a charter-party, providing for two voyages from 
Mobile, one to Toulon, and the other to some Atlantic port in France, 
secures to the owners of the vessel the right to send her, after the termina- 
tion of the first voyage, ‘to any other port in Europe to load for any port 
of the United States, proceeding from such port to Mobile to commence the 
second voyage,” it is a question for the determination of the jury, whether 
an offer to perform the second voyage is made within a reasonable time 
after the termination of the first ; and this, notwithstanding the written 
evidence in the case, consisting of the correspondence of the parties, shows 
the dates at which the vessel touched at her several ports. 

3. Same, as to measure of damages for breach by charterer—In the absence of spe- 
cial circumstances, it is the duty of the master of a chartered vessel, on the 
failure or refusal of the charterer to furnish the cargo as agreed on, to avail 
himself of all ordinary means and proper opportunities to obtain another 
cargo; and if he neglect to perform this duty, the owners cannot hold the 
charterer liable for the increased damages resulting from such neglect. 

4, Burden of proof on question of damages.—The owners of the chartered vessel 
having proved their offer to make the second voyage, as stipulated, within 
a reasonable time after the termination of the first, and the failure of the 
charterer to furnish the cargo as agrecd on, the Piddiadicv olves on the char- 
terer of proving, in mitigation of damages, that another cargo for the vessel 
might have been obtained by the use of ordinary means and proper oppor- 
tunities on the part of the master or owners. 


AppEAL from the City Court of Mobile. 
Tiied before the Hon. Arex. McKinstry. 


TuIs action was brought by the appellees, as the own- 
ers of the ship Huropean, to recover $15,000 damages for 
the defendant’s breach of contract, in failing to furnish 
said ship with a cargo for a voyage “from Mobile to an 
Atlantic port in France.” The said ship was chartered 
by the defendant, on the 20th December, 1853, trom J. P. 
Whitney & Co., of New Orleans, who were the agents of 
the owners; the charter-party containing the following, 
with other stipulations: “It is further agreed between 
the said parties, that this charter-party shall be binding 
for two successive voyages, on the terms as above stated ; 
one voyage to be from Mobile to Toulon, and the other 
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voyage from Mobile to an Atlantic port in France; the 
party of the second part having the right, after the 
termination of the first voyage, to send the ship to 
any other port in Europe, to load for any other port 
of the United States, proceeding from such port to 
Mobile to commence the second voyage under this agree- 
ment; the freight or charter returning from Europe being 
for account of the parties of the second part; and the 
parties of the second part also reserve the right to annul 
the contract for the second voyage, in case France should 
engage in war.” It was further stipulated in the charter- 
party, that the cargo out should consist of masts and 
naval lumber, and that the ship should be allowed “twenty 
working days” for discharging her cargo. The first 
voyage was made as stipulated, and the action was 
brought to recover damages for the defendant’s failure to 
furnish a cargo for the second voyage. 

The defendant pleaded, 1st, the general issue; and, 2d, 
a special plea, averring that he abandoned the contract, 
after the termination of the first voyage, as he had a right 
to do, because the plaintiffs would not elect, within a 
reasonable timg, though requested by him so to do, 
whether they would proceed with the second voyage, or 
would annul the contract as to it on account of France 
having become engaged in war. A demurrer was inter- 
posed to this special plea, but the record nowhere shows 
what disposition was made of it. 

It appeared from the evidence adduced on the trial, as 
the same is set out in the bill of exceptions, that the ship 
was loaded with spars and naval lumber, and started on 
her first voyage in the early part of the year 1854; but at 
what particular time is not shown. It was admitted that, 
in February or March, 1854, after the ship had sailed, 
France became engaged in war with Russia. On the 
25th April, 1854, the defendant wrote a letter to Mess. 
J. P. Whitney & Co., plaintiffs’ agents at New Orleans, 
requesting them to inform him whether, since France had 
become engaged in war, the ship would make a second 
voyage. This letter, with the subsequent correspondence 
between the parties, (fifteen letters in all,) “ which corres- 
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pondence was read by consent of both parties, with the 
understanding that the letters should be considered as 
evidence only so far as their contents were legal proof,’ 
is madea part of the bill of exceptions. The correspond- 
ence shows that, in reply to defendant’s first letter, and 
again in reply to three other letters from him, in similar 
terms, dated respectively the 16th May, the 3d June, and 
the 14th July, Mess. Whitney & Co. declined to state 
whether the ship would make a second voyage under the 
contract, insisting that they were not bound to make their 
election until the ship had completed her first voyage; 
that they informed defendant, on the 20th September 
following, that the ship had left Marseilles, bound for 
New Orleans, on the 15th August, and would be sent 
round to Mobile for the second voyage so soon as she had 
arrived and been put in repair; that defendant, in reply, 
stated that he had chartered another vessel in conse- 
quence of the uncertainty attending the second voyage of 
the European, but, on her arrival, would do what was 
right and proper under the circumstances; that Whitney 
& Co., under date of the 10th October, notified defendant 
that the ship had arrived, and would be got ready fora 
second voyage as soon as possible; and that defendant 
replied, declining to furnish another cargo, and denying 
his liability to furnish another. It does not appear at 
what time the ship reached Toulon, except that it was 
“some time ago” on the 3d June, 1854. She proceeded 
from Toulon to Marseilles, where she was detained by the 
cholera from before the 10th June to the 15th August, 
when she sailed for New Orleans, which port she reached 
on the 10th October. 

The plaintiffs also introduced the depositions of two 
witnesses, who testified to the price of freights during the 
period of time covered by the two contemplated voyages 
of the ship, and the expenses and profits of a voyage toa 
Juropean port; further, “that two months is a full and 
sufficient time for a sailing ship to make a voyage from 
Mobile to an Atlantic port in Europe;” and that the ship 
European, after the completion of her first voyage under 
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the charter-party, “remained unemployed until March, 
1855.” The defendant introduced evidence, “tending to 
show that it was a matter of some difficulty to obtain 
ships to carry naval lumber to a European port, owing to 
the fact that but few vessels had port-holes large enough 
to receive it, and it was a more difficult and expensive 
eargo than cotton or the other usual cargoes from the 
United States; that it was a matter of great importance 
for a shipper of naval lumber to know with certainty, 
several months beforehand, that he had a vessel ready to 
receive the timber; that timber was greatly injured if 
exposed to the weather for a considerable time, and, if 
there was no vessel to be had for some time when it was 
procured, had to be sunk in fresh water, which was 
attended with heavy expense; that it was of great impor- 
tance, for this reason, to all those engaged in that busi- 
ness, to have ships ready to receive the timber as soon as 
it was delivered at Mobile; and that it required several 
months to have a ship-load of timber cut and delivered at 
Mobile.” The defendant also offered to prove “the rate 
of freight at Mobile and New Orleans for the carriage of 
cotton and naval timber to France and other European 
ports, and that there were large quantities of cotton and 
ether produce to be so shipped; also, that the ship Zuro- 
pean, which had been proved to be an American vessel, 
and at her home port in New Orleans, was capable of and 
adapted to the carriage of either cotton or timber; but he 
did not offer to prove any tender of freight to the ship 
European, or any employment directly tendered to her, 
during the months of October, November and December, 
or during the time it would have required to make the 
second voyage. Thecourt excluded this proof, on motion 
of the plaintiffs, and the defendant excepted.” 

“On this evidence, the court charged the jury as fol- 
lows: 

“The plaintiffs claim damages from the defendant by 
reason of his refusal to perform a charter-party of the ship 
European. Defendant denies that he has failed to perform 
his contract, and insists that the plaintiffs, by their acts, 
had released him from the performance of it. By the 
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terms of the contract, it seems that, in December, 1853, 
the plaintiffs agreed to prepare their said ship, then in 
New Orleans, and to send her round the bay of Mobile, 
and take a load of masts, spars, staves, &., to a port in 
France, at certain specified rates of freight; that, after 
discharging her cargo, she might take a freight to any 
other port in Europe, and from thence to a portin the United 
States, and thence to Mobile fora second cargo to France; 
with a proviso in the charter, that the plaintiffs might 
decline to make the second voyage if France should 
engage in war. It seems that the ship took her first 
cargo to Toulon, where she arrived on or about the 10th 
June, 1855 (?) and discharged her cargo, and left Mar- 
seilles on the 28th August following, and arrived in New 
Orleans on the 10th October; that the plaintiffs then 
notified the defendant that the ship would at once pro- 
ceed to Mobile for her second voyage, but the defendant 
declined to load her. The defendant insists that he was 
justified in so doing, 1st, because war was declared be- 
tween France and Russia late in February, or early in 
March, 1854, and, on his requesting plaintiffs to say 
whether they would perform the second voyage or not, 
they declined and refused to say whether they would 
perform the second voyage; and, 2d, that the ship was 
not ready and did not offer to perform the second voyage 
within a reasonable time after the performance of the first 
voyage. 

‘In reference to the first matter, the whole correspond- 
ence on the subject is before you; and, it being in writ- 
ing, it is my duty to charge you as to its effect, as well as 
the charter-party. Without referring in detail to the 
letters, I charge you, that the plaintiffs were not bound, 
at the time the letter of the 25th April was received by 
them, to determine whether or not they would perform 
the second voyage; but, if they failed or refused, within 
a reasonable time after the declaration of war by France, 
to elect whether or not they would perform a second 
voyage, they lost their right to elect, and became bound 
to perform the second voyage according to the terms of 
the charter-party; and such being the proper construc- 


























60 ALABAMA. 


Murrell v. Whiting & Sumner. 








tion of the charter-party, the defendant was bound by its 
terms as if the plaintiffs had elected to perform the second 
voyage. The question of reasonable time is for you to 
determine. 

‘“‘TIn reference to the second matter, if you believe that 
the statements of the letters correctly indicate the dates 
of the ship’s arrival at the different ports, it is my opin- 
ion that the ship was offered and tendered to perform the 
second voyage within a reasonable time, to comply with 
the terms of the contract. All the evidence of the con- 
tract, as well as that offered to show a breach of it, that is, 
the correspondence, &c., being in writing, it is my duty 
to charge you as to its effect ; and my opinion on this point 
of the case is, that there is no evidence that the plaintiffs 
have failed to perform the terms of the charter-party ; 
but, if you believe the evidence that is before you, it ap- 
pears that they have offered to perform the second voyage, 
and that the defendant refused to load the ship for that 
voyage, are entitled to recover. (1) 

“Tf, therefore, you believe the evidence that is before 
you, the plaintiffs are entitled to recover such damages as 
it is shown to you they have sustained by reason of the 
defendant’s refusal to load the ship for the second voyage; 
and in order to determine this, you will ascertain what 
has been the actual loss sustained by them,—that is, what 
amount of money as freight on the voyage have they lost, 
estimating the freight that they would be entitled to 
according to the charter-party. As to the credibility of 
the writing, you will determine upon the whole of it, and 
find the facts yourselves.” 

The defendant excepted to each part of this charge, and 
then requested the following charges : 

“1, That the defendant, after France became engaged 
in war with Russia, had the right to inquire of the plain- 
tiffs whether or not they would perform the second voy- 
age under the charter-party ; and, upon such inquiry 
being made, it became the duty of the plaintiffs to elect 
within a reasonable time, and to inform the defendant, 
whether or not they would perform the second voyage ; 
and if they failed so to inform the defendant within a 
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reasonable time, then the defendant had the right to con- 
sider the contract at an end, and, in that event, would be 
justified in refusing to load the vessel for the second 
voyage. 

“2. That as the plaintiffs had the right, after France 
engaged in war, to perform the second voyage or not, the 
defendant had the right to determine whether or not he 
would provide a cargo for the second voyage. 

“3. That it was for the jury to decide, under all the 
circumstances of the case, whether the plaintiffs offered to 
perform the second voyage within a reasonable time or 
not; that in determining what was a reasonable time, they 
must look to all the circumstances of the case, to the 
contract itself, and to the nature of the business; and 
if they believed that the plaintiff did not offer to per- 
form the second voyage with a reasonable time, then the 
defendant was not bound to furnish the second cargo.” 

The court refused each one of these charges as asked, 
but offered to give the third with this qualification: 
“That if the jury believed that the statement of the let- 
ters correctly indicated the dates of the ship’s arrival at 
the difterent ports, then the plaintiffs had offered to per- 
form the second voyage within a reasonable time.” 
To the refusal of the charges as asked the defendant ex- 
cepted. 

The errors now assigned are: ‘1st, the sustaining of 
the demurrer to the second plea; and, 2d, the bill of ex- 
ceptions, and all things therein contained.” 


E. S. Darean, and P. Hamirton, for the appellant. 
1. The court erred in the first part of the charge given, 
and in the refusal of the first charge asked. The 
contract related to the carriage of naval timber to a 
foreign port. The plaintiffs knew the nature of the trade, 
and the necessity of certainty and promptitude. It was 
the duty of the plaintiffs, on inquiry by the defendant, to 
inform him within a reasonable time whether they would 
perform the second voyage ; and their failure to make an 
election within a reasonable time gave the defendant a 
right to consider the contract abandoned.—2 Parsons on 
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Contracts, 181, 182, note; Vv yse v. W akefield, 6 Mees. & 
W. 442; 7 ib. 126; 12 id. 125: 1 N. H. 246; 7 Dana, 435; 
75 KE. C. L. 678. 

2. The court clearly erred in determining, as matter of 
law, that the offer to perform the second voyage was 
made within a reasonable time.—Drake v. Goree, 22 Ala. 
sai Watts v. Sheppard, 2 Ala. 425; 3 Sumner, 530. 

The court erred, also, in its ruling on the question 
of damages, and in the exclusion of evidence on that 
point. —Bedgw ick on Damages, 263; 3 Gray, 92; 24 Wen- 
dell, 304; 21 Wendell, 457; 4 — (Ark.) Rep. 594; 
8 Ala. 234 ; 2 Mete. 615; 7 Greenl. 51; 8 Peters, 81; 
2 Gallison, 61. 








A. J. Requrer, and Jno. T. Tayrtor, contra.—1. The 
stipulation of the charter-party, reserving to the plaintifis 
the right to abandon the second voyage in the event 
France should engage in war, was intended solely for 
their benefit. T hey were not bound to make their elec- 
tion, until the time had arrived when their promise was 
to be performed; and if they failed to elect to abandon 
the second voyage, the defendant was bound to provide a 
second cargo.—2 Parsons on Contracts, 170; 3 John. Cas. 
81; 2 ib. 254: 1 Term Rep. 182; Doug. 23; 7 Ala. 777; 
10 i. 115; 4 Yerger, 177; 5 ees 423; 14 Vermont, 
457; 3 Day, 527; 2 Penn. 63; 2 Greene, 205; 3 Scam. 
389; 17 Vermont, 105. 

2. What is reasonable: time, the facts not being dis- 
puted, is a question of law.—22 Maine, 177; 13 Conn. 28; 
1 Parsons on ne — 2 tb.173; also, 25 Ala. 710; 
23 Ala. 657; 29 Ala. 2 

. The measure of — which the plaintiffs were 
entitled to recover, was the actual loss.x—2 Greenl. Ev. 
§261a; 15 Johns. 327; Sedgwick on — 3TT; 
8 Barbour, 427; 2 Denio, 609; 3 Selden, 11 Miss. 
11; 8 Ala. 234; 9 Ala. 292; 11 Ala. 375; a ‘Ala. 194. 
The same authoritiessustain the ruling of the court below 
in excluding the evidence which tended to show that 
plaintiffs might have procured another cargo. 
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RICE, C. J.—The charter-party bears date December 
20th, 1853. It provides, that it shall be binding for two 
successive voyages, on the terms therein specified; “one 
voyxuge to be from Mobile to Toulon, and the other voyage 
from Mobile to an Atlantic port in France.” It secures to 
the owners of the ship “the right, after the termination 
of the first voyage, to send the ship to any other port in 
Europe, to load for any port of the United States; pro- 
eceding from such port to Mobile, to commence the second 
voyage.’ It also reserves to the ship-owners “the right to 
annul the contract for the second voyage, in case France 
should engage in war.” 

The evidence tends to show, that France did engage in 
war, about the last of February, 1854, and before the termi- 
nation of the first voyage, that is, the voyage “ from Mobile 
to Toulon.” We shall assume such to be the fact, and 
proceed to lay down what seems to us to be the law appli- 
cable to the case as we understand it to be presented by 
the record. 

As soon as France became engaged in war, it became op- 
tional with the owners of the ship “to annul the contract 
for the second voyage ;” and the law allowed them areason- 
able time, after France became engaged in war, for the exer- 
c.se of that option. If, within such reasonable time, they 
had determined to annul the contract for the seeond voy- 
age, and had given notice thereof to the charterer, the 
contract as to the second voyage would have been entirely 
at an end. If, however, within such reasonable time, 
they did not exercise their option, by putting an end to 
the contract because France had engaged in war, and did 
not give to the charterer any notice ot the exercise of their 
option, then their right to exercise the option was lost. 
Ifthe option was lost, in this or any other manner, then 
the contract is to be construed, as if the clause securing it 
to the owners of the ship had been expunged, or had 
never been inserted in it.—Abbott on Shipping, 270; 
2 Parsons on Contracts, 163, 170, 180, 184; Disborough 
v. Neilson, 3 Johns. Cases, 81; Rodemer v. Hazlehurst, 
9 Gill, 292; Vyse v. Wakefield, 6 Mees. & W. 442; same 
ease, 7 ib. 678; 6 ib. 82; Nesbitt v. Ware & McClana- 
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han, 30 Ala. Rep. 68; Choice v. Moseley, 1 Bailey’s 
Rep. 136. 

One of the obligations imposed by the contract upon 
the owners of the ship was, that within a reasonable time 
after the termination of the first voyage, they would offer 
to make the second voyage. From that obligation they 
might have exonerated themselves, by exercising their 
option to annul the contract as to the second voyage, and 
giving notice of such exercise, within a reasonable time after 
France engaged in war. But, as they did not exonerate 
themselves in that way, and as there is no evidence tend- 
ing to show that they were discharged or excused by the 
charterer from making that offer, that obligation was 
broken by them, if, within a reasonable time after the termi- 
nation of the first voyage, they did not offer to make the 
second voyage. If they were thus guilty of a breach of 
the contract, their breach authorized the charterer to 
abandon the contract as to the second voyage, and, upon 
such abandonment, to defeat a recovery by them under 
such a complaint as they have filed in this case. The 
stipulations as to the first voyage are distinct from the 
stipulations as to the second voyage; admit of being 
separately executed and closed, and, after having been exe- 
cuted and closed, must be taken distributively, and consid- 
ered as if they formed the matter of aseparate agreement. 
The stipulations which form the contract as to the second 
voyage are entirely executory ; and a party cannot main- 
tain an action on the executory contract, which was first 
violated by him, and which was thereupon abandoned by 
the other party.—Cutter v. Powell, and the notes thereto, 
as reported in 2 Smith’s Leading Cases, 1-53, and in the 
44th volume of the Law Library, 25, and cases cited in 
note 5. 

[2.] In Abbott on Shipping, (6th American edition,) 
249, it is laid down, that “in all maritime transactions, 
expedition is of the utmost importance; for, even by a 
short delay, the season, or object of a voyage, may be lost.” 
That position has a strong bearing on the present case, in 
determining whether the offer to make the second voyage 
was made within a reasonable time after the termination 
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of the first. But there areso many other matters, besides 
that, to be considered in determining that question, that we 
cannot hesitate to declare, that the question must be left 
to the jury. No court can judicially know what delay at 
Toulon, the place named as the termination of the first 
voyage, would have amounted to unwarrantable delay ; 
nor what delay in going to the other port in Europe, to 
which the ship had a right to go from Toulon for acargo, 
would have amounted to unreasonable delay; nor what 
delay at that other European port would have amounted 
to unreasonable delay; nor what delay in returning from 
tliat port to New Orleans would have amounted to unrea- 
sonable delay. The mere dates of the arrival of the ship 
at these respective places, as stated in the evidence, cannot 
authorize the court to say that there was no unreasonable 
delay, nor that the offer to make the second voyage was 
made within a reasonable time after the termination of 
the first voyage. The nature of the contract, and of the 
cargo, the object of the second voyage, and all the cir- 
cumstances attending the delays of the ship, and her 
movements from place to place, together with the dates 
of her arrival at the several ports, must be taken into 
consideration ; and, in view of all the evidence (including 
the correspondence between the parties) bearing on the 
point, the jury must determine whether the ofter by the 
owners of the ship to make the second voyage was made 
within a reasonable time after the termination of the first 
voyage. Although what is reasonable time is often a 
question for the court, it is not always so. It is not so in 
the present case.—3 Starkie on Ev. (edition of 1826, by 
Metealf,) 1407 ; 2 Parsons on Contracts, 178, 174, note (g ;) 
Ellis v. Thompson, 3 Mees. & W. 445; Cocker v. Frank- 
lin Manufacturing Co., 3 Sumner’s Rep. 580; Howe v. 
Huntington, 15 Maine Rep. 320, and authorities there 
cited. ; 

[3.] If, however, the jury should find for the owners of 
the ship, then the question comes up, what is the measure 
of damages. And here it is very important to bear in 
mind the distiction between the right to recover and the 
measure of the recovery. The question, whether the 
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plaintiffs are entitled to recover, is very different from 
the question, how much shall they be permitted to re- 
cover. 

In George v. Cahaba & Marion R. R. Co., 8 Ala. Rep. 
234, our own court very justly say, “It is perhaps impos- 
sible to ascertain any one rule, which will cover all classes 
of contracts, in regard to the damages which may be awarded to 
the injurcd party.” In that ease, Shannon y. Comstock, 
21 Wend. 457, is cited with approval; and there isa 
strong, and, we think, correct intimation, that in cases like 
the present, ‘ the general measure by which to ascertain the 
damages,” is the profits of which the plaintiffs have been 
deprived “by the defendant's breach of contract.” ‘The 
damage to be recovered must always be the natural and 
proximate consequence of the act complained of.’”’—2 Greenl. 
on Ey. § 256; Walker v. Walker, 26 Ala. Rep. 262, and 
authorities there cited. The recovery must be confined 
to such losses and damages as are direct and immediate, 
and naturally flow from the breach of contract alleged and 
proved ; in other words, the breach of the contract must 
be the cause, and not merely the occasion, of the losses or 
damages, to entitle the plaintiffs to recover them.—Moore 
vy. Appleton, 26 Ala. R. 633, and authorities there cited. 
Full indemnity to the plaintiffs for such losses or damages is 
all that they are legally entitled to recover. “If the 
party entitled to the benefit of the contract can protect 
himself from the loss arising from a breach, at a reasona- 
ble expense, or with reasonable exertions, he fails in his 
social duty if he omit to do so, regardless of the increased 
amount of damages for which he may intend to hold the 
other contracting party liable.” “It is his duty to seek 
other employment. Idleness is, in itself, a breach of 
moral obligatidn. But, if he continue idle for the pur- 
pose of charging another, he superadds a fraud, which 
the law had rather punish than countenance.” In the 
absence of special circumstances to the contrary, the law 
makes it the duty of the master of such a ship as that of 
the plaintiffs, in case of the failure or refusal of the char- 
terer to furnish the cargo as agreed on, to avail himself of 
the ordinary means and of all proper opportunities to 
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obtain another cargo. If he fail to perform that duty, 
and thereby the damages are enhanced, the owners of the 
ship cannot recover the increase of damages resulting 
from the voluntary neglect of duty on the part of the 
master. If by performing that duty the loss from the 
defendant’s breach of contract would have been miti- 
gated, the failure to perform it deprives the plaintiffs of 
the right to recover any damages or loss which would 
have been avoided by its performance.—Shannon v. 
Comstock, supra; Heckscher v. McCrea, 24 Wend. 304; 
Bailey v. Damon, 5 Gray’s R. 92; Addison on Contracts, 
(edition of 1857,) 1152. 

[4.] Ifthe evidence for the plaintifis simply shows that, 
within a reasonable time after making the first voyage, 
under the contract, they offered to make the second voy- 
age, and that the charterer failed or refused to furnish 
the cargo as agreed on, then the law casts upon him the 
burthen of proving that, by the use of the ordinary means 
and of all proper opportunities on the part of the master 
or owners of the ship, another cargo could have been 
obtained, and the loss from the charterer’s breach of con- 
tract thereby mitigated. 

The views above expressed, and the authorities above 
cited, are deemed sufficient to guide the future progress 
of this case. We willnot extend this opinion by making 
any special application of them to the rulings of the court 
below, as it is manifest from them that the court below 
erred in several respects. 

For these errors the judgment is reversed, and the cause 
remanded. 
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it proved unsuitable, to take it back and refund the pur- 
















a chase-money 5 that the machinery proved to be entirely 
7 unsuitable, and was thereupon returned by complainant 
:- to said Winter, as the agent of said corporation; that 
4 Winter received the machinery, but refused to refund the 
g purchase-money, “and, to embarrass complainant in his 
4 remedy, claimed that he had received said machinery as 
q the property of complainant, and not as the property of 
said corporation, and that the ‘ Montgomery [ron- Works,’ 
to whichthe name of said establishment had been changed, 
would hold it subject to complainant’s order; that the 
4 mutter in CONTrOVErsy between complainant and said cor- 
poration was thereupon submitted to arbitration, and the 
q arbitrators awarded “that said aecount was due from 
a complainant, but did not decide, nor did they take into 
Wg consideration, how much complainant should be allowed 
4 on account of the machinery which he had returned ;” 
| and that said machinery has since been sold or otherwise 
i disposed of by the corporation. 
= It further alleged, that said corporation, “shortly after 
: the purchase of said machinery by complainant,” be- 
eame professedly insolvent, and, “with the double view 
: of obtaining summary judgments against its alleged debt- 
4 ors, and also of avoiding litigation in counties where its 





supposed debtors resided, and where the publie would be 






most likely to be familiar with the failure of its machin- 






ery to perform as warranted, and to draw its debtors into 
the district court of the United States, thus putting them 







to great expense in litigating their rights,” suffered judg- 





ments to go against it, in the United States district court 








at Montgomery, in favor of several different persons, 





aiong Whom was one Charles Ford, who then was, and 





ever since has been, a citizen of Alabama; that garnish- 






ments were sued out on these judgments by the agents of 





said corporation, and complainant was summoned, at the 





suit of said Ford, to answer to his indebtedness to said 





corporation; that complainant appeared in said court, in 





answer to the summons, “and stated the facts as to his 





purchase of said machinery and the submission to arbi- 
tration, but omitted to claim his set-off against said ecor- 
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poration, being advised that said court had no jurisdiction 


to allow it, nor to render judgment against him under 


said garnishment ;” that said court rendered judgment 
against him, in favor of said Ford, under said garnish- 
ment, on the 30th May, 1856, for a sum not greater than 
the amount which he claims as a set-off against the corpo- 
ration; that said corporation is insolvent, and that Ford 
has no interest whatever in said judgment. 

The chancellor dismissed the bill for want of equity, 


and his decree is now assigned as error. 


Wa. P. & T. G. Cuittoy, for appellant.—1. The mere 
insolvency of a party entitles his debtor to set off against 
him, in equity, a cross demand which would not other- 
wise be an available set-off—Stewart v. Chamberlain, 
6 Dana, 32; Gay v. Gay, 10 Paige, 369; T., C. & D. Rail- 
road Co. vy. Rhodes, 8 Ala. 206; Donelson’s Adm’r vy. 
Posey, 13 Ala. 752. The right of set-offis not destroyed 
by an assigninent of the debt after the party has become 
insolvent.—Merrill vy. Fowler, 6 Dana, 805; Wray’s 
Adm’rs v. Furniss, 27 Ala. 471; Carroll v. Malone, 
28 Ala. 521. 

2. A defendant, having a cross demand, is not bound 
to plead it as a set-off, but may resort to a eross action. 
17 Mass. 238; 9 Johns. 352; Robbins y. Harrison, at 
the last term of this court. If, then, his demand is also 
available as an equitable set-off, the failure to bring it for- 
ward as a set-offin the action at law does not deprive him 
ef the right to assert it in equity. 

3% The judgment of the Federal court, in favor of Ford 
against the Winter Iron-Works, is shown by the admitted 
allegations of the bill to be a nullity, and to have been 
obtained by a fraud on the jurisdiction of the court. A 
judgment of the Federal court, between citizens of the 
same State, has been held so void that it would not sup- 
port a writ of error.—3 Dallas, 382; 2 Cranch, 9. The 
judgment against Pearce, as garnishee, is void for the same 
reason, and for the additional reason that the court could 
not proceed by garnishment; and the answer of the gar- 
nishee cannot be construed into an implied waiver of the 
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want of jurisdiction, since jurisdiction in such case cannot 


be conferred by consent. 

4. The general principle, that the State courts cannot’ 
ordinarily enjoin judgments of the Federal courts, cannot 
be so extended as to apply to this case. The judgments 
of the Federal court being absolute nullities, no conflict 
of jurisdiction ean arise, On the admitted allegations of 
the bill, an insolvent corporation has, by the perpetration 
of afraud on the jurisdiction of the court, obtained a 
judgment against one to whom it is indebted in a large 
umount, and is seeking to coerce satisfaction of that judg- 
ment. The defendant in that judgment could not have 
asserted his set-off in that court, nor could he there have 
enjoined the judgment, because that court would have 
had no jurisdiction in either case; andif he cannot enjoin 
the judgment in the State chancery court, he is without 
remedy. 


Enmore & Yancey, contra.—1. The State courts have 
no power to enjoin proceedings in the Federal courts. 
Story’s Equity, § 900; Meade v. Merritt, 2 Paige, 404; 
Diges v. Wolcott, 4 Cranch, 179; McKim v. Voorhies, 
7 Cranch, 279. 

2. The complainant failed to assert his set-off at law, 
though he submitted to the jurisdiction of the court by 
answering; and, as he shows no legal excuse for his 
failure, he cannot obtain relief in equity.x—Mock v. Cun- 
diff, 6 Porter, 24; French v. Garner, 7 Porter, 549; Hill 
v. McNeill, 8 Porter, 432; Chandler v. Crawford, 7 Ala. 
007; Lee & Norton v. Insurance Bank of Columbus, 
2 Ala. 21. 


WALKER, J.—That the parties are both citizens of 
the State in which the suit is brought, is good matter 
of plea to the jurisdiction of the district court of the Uni- 
ted States; and if the fact that the plaintiff is a resident 
of another State be not shown in the record, the court 
will, at any time pending the cause, dismiss the suit. 
But itis now a doctrine, too well settled to be contro- 
verted, that after the judgment has been rendered, it ean 
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assailed, upon the eround that the 

‘esidents of the State where the suit 

even been decided, that the judg- 

court is not a nullity, although the 
how the jurisdictional fact of 

in another State. This ease does 1m 

adoption f that extreme of the doctrine, be 

ur that the jurisdictional fact wa 

‘ord of the district court of the 

sury sequence from this state- 


} 


led law, that the « omplainant cannot claim 
ic judgement of the district court against either 
Iron-Works, or against himself, treated as a 
‘“ause the plaintiff} Ford, was in fact a resident 
Alabama.—MeCormick v. Sullivant, 


Wood vy. Mann, 1 Sumner, 581; 
Lowry, 7 foward, 180; Skillern v. May, 


. By the act of Congress of 1828, the courts of the 

United States, held in the States admitted intothe Union 

fter 29th September, 1789, are authorized to adopt the 

orms and modes of proceedings which prevailed in those 
at the date of the act—Laws U. 8S. Courts, 7 

1828 the proceeding by garnishment was author- 

hy the laws of the State of Alabama: and, there- 

fore, the district court of the United States, held in the 

State of Alabama, could legitimately adopt that mode of 

proceeding. 


3. The varnishment was a new suit, in favor of the 


\ 
plaintiff in the judgment, and not of the defendant. It 


initiated a new controversy, between the plaintiff and the 
garnishee. If the plaintiff therein was a resident of the 
State of Alabama, as alleged in the bill, the garnishee 
might have defeated the suit, commenced by the garnis! - 
ment, by interposing a plea to the jurisdiction ; or, if the 
plaintiff had no interest, and his name was used for a 
fraudulent purpose, while the real beneficial plaintiff was 
the corporation existing in this State, it would have been 
appropriate matter fora plea to the jurisdiction. The 
judgment, having been rendered without the interposition 
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of either of those defenses, is valid, notwithstanding the 
fucts requisite to sustain both of them may have existed. 
Tunstall v. Worthington, Hempstead’s C. C. R. 662; 
Ashley v. Perciful, %. 217; Jackson v. Shipman, 28 Ala. 
488. 

4. The views above expressed are fatal to all the argu- 


ments in favor of the equity of complainant’s bill, which 


assail the validity of the judgment of the district court of 


the United States against the complainant. It is con- 
tended, also, that the bill is maintainable, as an applica- 
tion for the allowance of a set-off against the judgment in 
favor of Ford, for an amount due by the Winter Iron- 
Works to the complainant. We concede, that a judg- 
ment against a defendant is no bar to a subsequent suit 
by him against the plaintiff, on a demand in his favor 
which might have been pleaded as a set-off. He hada right 
to avail himself of his cross demand by way of set-off, but 
was not bound todo so. It is, however, quite a different 
question, whether a defendant, having a subsisting de- 
mand against the plaintiff, which constituted a good set- 
off in the suit at law, can withhold it as a defense to the 
action at law, and, after the judgment has been rendered, 
make it the basis of a suit in chancery against the plaintiff, 
because the existence of insolvency constituted it an 
equitable as well as a legal set-off. If a defendant has a 
cross demand, which is a good set-off at law, and is also 
an equitable set-off because of the insolvency of him 
against whom the cross demand exists, can he withhold 
the defense at law, because it is also available in chan- 
cery, and, when the judgment is rendered, make that de- 
fense in chancery which he could have made to the suit 
atlaw? We decide this question in the negative. Ifa 
defense is both legal and equitable—if it be a matter of 
concurrent jurisdiction—it must be brought forward in 
the forum whose jurisdiction first attaches. if not, it can 
never, in the absence of some legal excuse for not defend- 
ing at law, be made available as a defense ; and, in the case 
of set-off, the defendant must, in the absence of such 
excuse, be left to his independent suit on his cross de- 
mand. The following authorities fully sustain our con- 
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clusion.—Foster vy. The State Bank, 17 Ala. 672; Saun- 
ders vy. Fisher, 11 Ala. 812; Galbraith v. Martin & 
Findley, 5 Iumph. 50; Mallory v. Matlock, 10 Ala. 595 ; 
Teague v. Russell & Moore, 2 St. 420; Hill v. MeNeill, 
8 Porter, 432; French vy. Garner, 7 Porter, 549; Willard’s 
Eq. Jur. 355; Hendrickson y. Hinckley, 17 Ilow. 443 ; 
Pollock v. Gilbert, 16 Ga. 402; 7 Cranch, 332; 10 Grat- 
tan, 228. The decision of this court in Foster v. State 
Bank, supra, is precisely in point, and, by reasoning 
which we regard conclusive, supports the proposition, 
that if the defense be both legal and equitable, the defend- 
ant cannot enjoin the judgment, without the averment 
of some sufficient legal excuse for the failure to defend 
at law. 

The complainant in this suit had an opportunity, as full 
and complete, to set off his demand against the Winter 
Iron-Works in the garnishment proceeding, as he could 
have had in the chancery court. No excuse, which the 
law deems suflicient, for the failure to make the defense 
to the garnishment proceeding, is averred. It does not 
appear that the Winter Iron-Works was not as insolvent 
then, as when the bill was filed; nor does it appear that 
the complainant was not then fully apprised of all the 
facts which go to make up the defense. The reason for 
not making the defense, alleged in the bill, is, that the 
complainant was advised that the district court of the 
United States had no jurisdiction to allow the set-off. 
This is no excuse for the failure to defend at law.—Law- 
son v. Bettison, 7 English’s (Ark.) R. 401; Powell v. 
Stewart, 17 Ala. 719; Watts & Gayle v. Bower, 20 Ala. 
817; Perrine v. Carlisle, 19 Ala. 688; Hair & Labuzan v. 
Lowe, 19 Ala. 224; Stein v. Burden, at the last term ; 
Saunders v. Fisher, 11 Ala. 812. 

It is proper to remark, that no averment of the discov- 
ery of any new facts is made inthe bill. It may be infer- 
red, on the contrary, that the complainant knew all the 
facts set forth in his bill when he answered the garnish- 
ment. It is not alleged that he was prevented by fraud, 
accident, or mistake, from bringing forward his defense 
to the garnishment proceeding. Every defensive matter 
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alleged in the bill, which could have been good in any 
forum, was available in the district court of the United 
States. No reason, deemed sufficient, for not making 
the defenses at law which are here set up, is shown; and 
no relief can be had in chancery. The hardship of the 
complainant’s situation cannot justify a departure from 
the rule of law, which requires from him that he excuse 
the failure to defend at law, before he can have a standing 
in equity.x—Lawson v. Bettison, 7 Eng. (Ark.) Rep. 401, 
and authorities there cited. 

The decree of the chancery court is affirmed, at the 
costs of the appellant. 





McARTHUR vs. CARRIE’S ADM’R. 
[DETINUE FOR SLAVES. ] 


1. Struck jury—The court is not required (Code, § 2254) to be active in 
assigning a struck jury, and is not bound to grant one, on demand of either 
party, unless the demand is made before the organization of the jury is 
entered upon. 

When motion to suppress deposition must be made.—The statute (Code, § 2328) 
requiring that a motion to suppress an entire deposition must be made 
‘*‘ before entering on the trial,” the court may properly refuse to entertain 
such motion after the trial has commenced, although the party’s attorney 
states that, “in the hurry of preparation for trial, he had forgotten to make 
the motion” at the proper time, and offers to let the cause stand in the 
same position before the court as though it had been made at the proper 
time. 

3-4. Amendment of sheriff's return.—A sheriff may, by leave of the court, 
amend his return on a writ in detinue, according to the facts, so as to make 
it show that his seizure of slaves under it was discharged, by order of the 
plaintiff’s attorney, before the slaves were seized under a second writ ; and 
such amended return relates back to the time when it ought to have been 
made, 

5-6. Relevancy of evidence affecting validity of sale by administrator—Where the 
validity of a sale by an administratrix is at issue, in an action brought by 
the administrator de bonis non against one claiming under the purchaser, 
the declarations of the administratrix, expressing her opinion that the sale 
was good, are not admissible evidence for the purchaser; nor can he be 
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illowed to prove that the administratrix applied the proceeds of sale to 


the support and education of the intestate’s children. 


17. Ratification by distributees of unauthorized sale by administrator. —The distribu- 
tees’ receipt of property, bought with the proceeds of an unauthorized sale 
by the administrator, as a part of the assets of the intestate’s estate, can- 
not operate a ratification of the sale, unless they were of lawful age at the 
time they received it, and knew with what funds it bad been bought. 

3. Admissibility of administrator's declarations as evidence for his successor. —The 

declarations of an administrator in chief, who has made a sale of property 
belonging to the estate, to the effect that the sale was private, are not com- 
petent evidence for a succeeding administrator, who seeks to recover the 
property from one claiming under the purchaser. 
Mississippi statute forbidding private sales by administrators.—U nder the Missis- 
sippi statute of 1821, (Ilutchinson’s Miss. Code, 669, § 109,) as shown in 
the record in this case, a private sale by an administrator, of the property 
of his intestate’s estate, is void. 

10. Against whom detinue lies. —Detinue does not lie against one who has been 
dispossessed of the property by legal process, unless the legal custody of 
the property has terminated before the levy of the writ: if the property is 
in the sheriff's actual possession when the writ is issued and put into his 
hands, having been seized under a previous writ against the same defend- 
ant, at the suit of a former administrator of the plaintiff's intestate, it can- 
not be taken under the second writ, unless the first levy was dismissed 
before the second writ was issued. 

11. Presumption of title to personalty from twenty years possession.—Proof of the 

uninterrupted adverse possession of personal property for twenty years 

raises a prona-facie presumption of title and ownership, which can only be 
overturned by proof showing that such possession is not inconsistent with 
the plaintiff's right, or explaining and excusing the long acquiesence on 


some other ground than original defect of title in the possessor. 


Apprrat from the Circuit Court of Tallapoosa. 


Tried before the Hon. Joun GILL Suorter. 


Tuts action was brought by Walter W. Carrie, as ad- 
ministrator of ITenry W. Carrie, deceased, to recover cer- 
tain slaves, to-wit, Fanny and her four children, which 
were claimed by the defendant, John MeArthur, under a 
purchase by his father from Mrs. Amelia Carrie, the widow 
and administratrix in chief of said Henry W. Carrie, de- 
ceased; and was commenced on the 11th day of August, 
1853. The defendant pleaded “not guilty, in short by 
consent, with leave to give in evidence such matter as 
could be specially pleaded in bar.” The bill of exceptions 
purports to set out all the evidence which was offered on 
the trial, and which was, in substance, as follows: 

“ After the parties had announced [themselves ready 
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for trial], the court directed them to submit their cause 


to jury No. 2, and called on the plaintiff to accept or re- 
ject said jury. The plaintiff thereupon objected to one 
of said jurors, and accepted the others; and the defend- 
ant, being then called upon to pass on the jury, replied 
by demanding a struck jury; which the court refused to 
grant, and the defendant excepted. The defendant then 
rejected one of said jurors, and accepted the balance ; and 
the jury was then completed by the addition of two other 
acceptable jurors in place of the two thus rejected.” 

“The plaintiff then offered in evidence his letters of 
administration on the estate of said Henry W. Carrie, 
deceased, which were granted by the probate court of 
Tallapoosa county, a short time before the commence- 
ment of this suit, while the slaves sued for were in said 
county. At this stage of the cause, the defendant’s coun- 
sel stated to the court that, in the hurry of preparation for 
trial, he had forgotten to move to suppress the deposition 
of Lewis Daniels, which had been taken by the plaintiff 
without first making the affidavit required by law; and 
asked leave to make said motion then, for the reason speci- 
fied, and offered to let the cause stand in the same posi- 
tion before the court as though the motion had been made 
at the proper time, and that the plaintiff might have the 
same right to move a continuance if the deposition was 
suppressed. The court refused to suppress the deposition, 
or to allow the motion to suppress to be then made; and 
the defendant excepted.” 

The plaintiff then read in evidence the sheriff’s en- 
dorsement on the writ in this case, showing his seizure of 
the slaves in controversy, and proved by the sheriff the 
value of each one of the slaves. The sheriff stated, 
on cross eXamination, that at the time the writ in this 
case was served by copy on defendant, and by taking the 
slaves, said slaves were in the county jail of Tallapoosa, 
where they had been placed by him a few days before, by 
virtue of another writ against this defendant, in favor of 
Mrs. Amelia Carrie, as administratrix of said Henry Car- 
rie, deceased; which writ was issued by the clerk of this 
court, on the 8d day of August, 1853, and placed in the 
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hands of the sheriff on the same day to be executed.” 
The sheriff further stated, on cross examination, “that 
he had the slaves in his possession, by virtue of said pro- 
cess, on the 11th August, 1853, when he was informed by 
plaintiff’s attorney that he should not give bond for them, 
and was then instructed by the said ‘attorney, as the de- 
fendant had not given bond, to discharge said order of 
seizure, and to make a new seizure under the writ in this 


ease; that said attorney farther stated to him at the same 
time, that he had not intended to give bond from the first, 
but only wanted to catch the property under the first 
writ, and then take out letters of administration de bonis 
non in this county, and sue out anew writ in favor of such 


administrator de bonis non; that this conversation, together 
with the instructions to dismiss the first and make another 
seizure, was had at the court-house; that his best impres- 
sion was, he then went to the jail, some two or three 
hundred yards off, and made the new seizure and service 
as they appear in his endorsement; and that the defendant 
Was present, claiming and demanding the slaves, but wit- 
ness utterly refused to let him have them. The witness 
was then asked, if he had been instructed to dismiss the 
levy under the first writ, why he had not done so by some 
entry on said writ; to which he replied, that he had; but, 
on examining said writ, he admitted that he had not, and 
that it appeared from the records of the court, when ex- 
amined, that no entry of dismissal had been made in said 
suit, until the fall term, 1854, but that he had been directed 
by plaintiff's attorney to discharge the seizure under the 
first writ before the property was taken under the present 
writ; further, that he had no claim on his part to the 
slaves, and that he held them in the meantime, between 
the direction to discharge the first seizure and the seizure 
in this ease, under the instructions to make the new seiz- 
ure, as the property of the defendant, and refused to let 
him have them.” 

The plaintiff then suggested to the sheriff, that he had 
better amend his return on the first writ, so as to make 
it correspond with the facts above stated; and the court 
having decided, against the defendant’s objection, that 
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the amendment might be made, the sheriff then signed 
an amended return, which was written out for him by 
the plaintiff’s attorney, in these words: “Py virtue of 
instructions from the plaintiff’s attorney, who says that 
plaintiff will not give bond to take said slaves into his 
possession, and instructing me to discharge the seizure, I 
hereby discharge said seizure or levy under this writ, 
this 11th August, 1853.” The defendant excepted to the 
allowance of this amendment, and also to its admission 
in evidenee, but the court admitted it as ev.dence; ‘and 
the sheriff then again stated, on further cross examina- 
tien, that he did not part with the possession of said slaves, 
nor let them out.of the jail, before he made the last 
seizure or levy.”’ 

It appeared that the slave Fanny, the mother of the 
other slaves in controversy, belonged to said Henry W. 
Carrie, deceased, at the time of his death, which occurred 
at his residence in Hancock county, Mississippi, in the 
year 1828; that Mrs. Amelia Carrie, the widow of the 
deceased, there took out letters of administration on his 
estate, returned the slave Fanny in her inventory of the 
assets of the estate, and, some time in 1829 or 1830, sold 
said slave to the father of the defendant in this suit, for 
$400; and that said slave, with her increase, was held by 
said MeArthurs, father and son, under said purchase, in 
the State of Mississippi, until March, 1853, when they 
were removed by said defendant to Tallapoosa county in 
this State. In March, 1853, the court-house of said Han- 
cock county, Mississippi, was burned down; and all the 
records of the probate court, containing the papers which 
related to the estate of said Henry W. Carrie, deceased, 
were destroyed. Secondary evidence of the contents of 
these papers, and particularly in reference to the sale of 
said slave by the administratrix, was introduced by both 
parties; consisting of the depositions of persons who had 
held the office of clerk of said court, and others who were 
present at or connected with the sale. The evidence ad- 
duced by the plaintiff tended to show that said sale was 
private, while that adduced by the defendant tended to 
show that it was public. One Roan, a witness for the 
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defendant, who testified to the publie character of the 
sale of the slave, further testified as follows: “ After pay- 
ing her husband’s debts, Mrs. Carrie laid out the balance 
of the money in a stock of eattle, with which means she 
raised and educated her children, and afterwards divided 
the cattle among her children, which they received as 
coming to them from their father’s estate; and they have 
put their marks and brands on the cattle. Witness has 
frequently heard Mrs. Carrie say, that the sale was a good 
one, as she had received the advice of her attorney, Mr. 
Ilale.”” The court excluded each portion of this evidence, 
on separate motions by the plaintiff; and the defendant 
reserved exceptions to its several rulings. 

The plaintiff also read in evidence, from THutchinson’s 
Mississippi Code, the statute of that State forbidding ad- 
ministrators to sell property belonging to their intestates’ 
estates without an order of court, or to take it at its ap- 
praised value; and the defendant read, from the same 
book, the several statutes of limitations. The former of 
these statutes may be found in Hlutchinson’s Mississippi 
Code, page 669, § 109; p. 672, § 117; p. 662, § 84, and 
p- 661, § 78. The statutes of limitations may be found 
on the following pages; p. 825, §§ 4, 7; p. 830, § 4; p. 832, 
§$ 17, 18. 

The court charged the jury as follows: “ That if the 
jury should be satisfied from the evidence that the slave 
Fanny was the property of Henry Carrie, and in his pos- 
session, at the time of his death; that he died in Hancock 
county, Mississippi; that Mrs. Amelia Carrie obtained 
letters of administration on his estate in the probate 
court of said county, took possession of said slave under 
her grant of letters, and afterwards sold her, at private 
sale, to James McArthur, the defendant’s father,—then 
such sale was void, and passed no title to said MeArthur, 
but the title remained in the estate of said Henry Carrie; 
and if the jury should further find from the evidence that 
there was no final settlement of said estate by said admin- 
istratrix, and no discharge of her as such administratrix 
by said probate court, and no appointment of an adminis- 
trator de bonis non of said estate, until the appointment of 
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plaintiff by the probate court of Tallapoosa county in 
this State; and that defendant brought said slaves to Tal- 
lapoosa county in 1853, before letters of administration 
were granted by said probate court to plaintiff; and that 
said slaves, at the commencement of this suit, were in 
the jail of Tallapoosa county, under the circumstances 
stated by the sheriff}—then the statutes of Mississippi 
which had been read in evidence furnished no sufficient 
bar to plaintiff's right of recovery, and they must find for 
the plaintiff} even though they should believe from the 
evidence that defendant and his father, under whom he 
claimed, had held possession of said slave in Hancock 


county, Mississippi, for twenty years continuously, claim- 


ing them openly as their own property.” 

The defendant excepted to each part of this charge, and 
now assigns it as error, together with all the other rulings 
of the court above stated. 


Parsons & J. Wuire, for appellant.—1. The court erred 
in refusing a struck jury to the defendant. The language 
of the statute (Code, § 2264) is positive. The defendant 
asserted his right at the first moment it was proper for 
him to do so. The court might have required both par- 
ties, before entering on the trial, to say whether they de- 
manded a struck jury; and their failure then to demand 
it would have forfeited the right. But the court, instead 
of doing this, called on each party in turn to say whether 
he was satisfied with jury No. 2; and the defendant, in 
response to the inquiry, demanded his statutory right. 

2. The defendant had not, at the commencement of the 
suit, such possession as made him liable in detinue. The 
property had been taken from him under legal process, 
and was neither actually nor potentially in his possession. 
Walker v. Fenner, 20 Ala, 199; Cole v Connelly, 16 Ala. 
281; Governor v. Gibson, 14 Ala. 326; Union Bank vy. 
Benham, 23 Ala. 143; 1 Brevard, 301; 3 Leigh, 694. 

3. The sheriff should not have been permitted to amend 
his return on the first writ, because rights had in the 
meantime attached under it.—Watkins v. Gayle, 4 Ala. 
153; McGehee v. McGehee, 8 Ala. 86; Barton v. Lock- 
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hart, 2 8S. & P. 109; 2 H. & M. 180; 5 Howard, 173; 
13 Mass 270; Smede’s Digest, 385, § 23; 7 Ala. 715; 
58. & P. 118. The same authorities show that the court 
erred in allowing the amended return to be read in evi- 
dence. 

4, The declarations of Mrs. Carrie, as proved by the 
witness Daniels, were mere hearsay. She was not then 
in possession of the slaves, nor was the defendant present. 
Moreover, she was estopped from denying the validity of 
her own sale.—PDistole v. Street, 5 Porter, 64; Fambro v. 
Gantt, 12 Ala. 298; Hopper v. Steele, 18 Ala. 828; Lay 
v. Lawson, 24 Ala. 184; Wyatt's Adm’r v. Rambo, 
29 Ala. 510. Nor could she, by her subsequent declara- 
tions, affect the title of one claiming under a purchase 
from her.—Gillespie’s Adm’r yv. Burleson, 28 Ala. 526. 

5. The evidence offered by the defendant, to show that 
Mrs. Carrie paid the debts of the estate with a portion of 
the money arising from the sale of these slaves, and pur- 
chased cattle and other property with the residue, which 
she afterwards divided among her children, and which 
“they received as a portion of their father’s estate,” was 
unquestionably relevant, as tending to show an election 
by the parties in interest to treat the sale as an adminis- 
tration.—Elliott v. Branch Bank at Mobile, 20 Ala, 345, 
and cases there cited. 

6. The validity of the defendant’s title depends on the 
laws of Mississippi: if his title was good when he left 
that State, in March, 1853, he has not lost it by coming 
here. The charge of the court erroneously assumes, that 
the Mississippi statute read in evidence, forbidding private 
sales by administrators, was enacted before the sale in 
question was made. The bill of exceptions purports to 
set out all the evidence, but does not show when that 
statute was passed; and by the common law, which must 


be presumed to prevail in the absence of proof to the 


contrary, an administrator might make a private sale. 
But, if that statute applies to the case, it only authorizes 
the distributees to avoid such sale, and does not render it 
absolutely void.—Hopper v. Steele, 18 Ala. 834; Baines 
v. MeGehee, 1 Sm. & Mar. 208; Murphy v. Clark, 1 7. 
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221; Morton v. Howard, 2 ib. 527; Miller v. Helm, 
2 ib. OST. 

7. The charge erroneously assumes, also, that the stat- 
utes of Mississippi authorized an action for the recovery 
of these slaves after more than twenty years open adverse 
possession of them in that State. This is at variance 
with well-settled legal presumptions, as recognized by 
several decisions of this court.—Rhodes v. Turner and 
Wife, 21 Ala. 217; Barnett v. Tarrence, 23 Ala. 466; 
Gantt’s Adm’r v. Phillips, 23 Ala. 189, and cases there 
cited; see, also, Bird v. Graham, 1 Iredell’s Eq. R. 196. 


Wa. P. & T. G. Curtron, with Jas. E. Betser, contra. 
1. The call for a struck jury came too late, and was, 
therefore, properly refused. 

2. The motion to suppress the deposition of Daniels 


came too late, and was correctly overruled.—Code, § 2328. 
3. The amendment of the sheriff's return was author- 
ized by the facts to which that officer deposed, and was 


allowable under several decisions of this court.—Brandon 
v. Snow, 2 Stew. 255; Woodward v. Harbin, 4 Ala. 534. 

4. The defendant’s possession was sufficient to author- 
ize the suit against him.—Walker v. Fenner, 20 Ala. 198; 
Fenner v. Kirkman, 26 Ala. 653. The sheriff, while he 
holds possession of property under legal process, is the 
agent of both parties, and holds as bailee for him who 
may be held entitled to it. On the plaintiff’s order to 
the sheriff to discharge the seizure under the first writ, 
the latter became a mere bailee for the defendant; and 
the property was, in legal contemplation, in the defend- 
ant’s possession. 

5. Under the Mississippi statute read in evidence, which 
is substantially like our own, a private sale by an admin- 
istrator is void.—Hutchinson’s Miss. Code, 669, § 109; 
Clay’s Digest, 223, § 13; Baines v. McGehee, 1 Sm. & 
Mar. 208; Wharton v. Howard, 2 Sm. & Mar. 527; Gel- 
strop v. Moore, 26 Miss. 206; Currie v. Stewart, 27 Miss. 
52; Ventress v. Smith, 10 Peters, 161; Fambro v. Gantt, 
12 Ala. 298; Hopper v. Steele, 18 Ala. 828; Wier v. 
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Davis & Humphries, 4 Ala. 442; Dearman v. Dearman, 
4 Ala. 521; Lay v. Lawson, 24 Ala. 184. 

6. The sale of the slaves by Mrs. Carrie, if private, be- 
ing void, the statute of limitations does not bar a recov- 
ery by this plaintiff Although the sale was void as to 
the distributees, it was valid as to the administratrix by 
whom it was made, and she was estopped from suing for 
the property. Therefore, there was no one capable of 
suing until the appointment of the administrator de bonis 
non, and the statute of limitations did not begin to run 
until his appointment.—Hopper v. Steele, 18 Ala. 828; 
Swink’s Admm’r v. Snodgrass, 17 Ala. 653; Lay v. Lawson, 
24 Ala. 184; 2 Sm. & Mar. 527; 4 Cushm. 206. 

7. No legal presumption of acquiescence can be drawn 
from mere lapse of time, when there is no person capable 
of suing.—7 Har. & John. 24; 5 Barn. & Ad. 66; 2 Ver- 
non, 695; 3 Bac. Abr. 515; 1 Burr. 454; 1 Esp. 254; 
2 Cranch, 180; 10 Johns. 147; 1 Bay, 483; 1 Wash. 18; 
1 Phil. Ev. 119; 4 Cranch, 415. Presumptions, drawn 
from mere lapse of time, may be rebutted by slight cir- 
cumstances.—23 Penn. State Rep. 421; 9 Gill, 361; 
4 Rich. L. 203; 2 Jones, (L. R.) 155. Such presumptions 
do not obtain in favor of one who gets the property of 
an estate illegally.—6 J. J. Mar. 21; 5 Maryland R. 237. 


STONE, J.—1. The Code (§ 2264) does not require the 
court to be active in assigning a struck jury, in the cases 
for which that mode of trial is provided. . It is only when 
one of the parties makes the necessary demand, that the 
court is called upon to order the selection of a jury ac- 
cording to the provisions of the section we are consider- 
ing. It follows from this, that immediately after the 
parties have announced themselves ready for trial, and 
before any steps have been taken therein, the party desir- 
ing a struck jury must make the demand; and if he 
delay until the organization of the jury has been entered 
upon, the court is not bound to grant his request. 
Whether it would be error, if the court should make such 
order after the proper time for making the demand had 
been permitted to elapse, we need not now inquire. 
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2. The motion to suppress the deposition of the witness 
Daniels, came too late. The court did right in overruling 
it.—Code, § 2328. 

3. There was no error in permitting the sheriff to 
amend his return, so as to make it speak the truth. No 
rights, as the law recognizes that term, had vested in the 
defendant, which were disturbed by the amendment. 
Jlodges y. Laird, 10 Ala. 678; Caskey v. Haviland, 13 Ala. 
314; Kemp & Buckey v. Porter, 6 Ala. 172; Watkins v. 
Gayle, 4 Ala. 153; Thatcher v. Miller, 13 Mass. 269; 
McGehee v. MeGehee, 8 Ala. 86; Woodward v. Harbin, 
4+ Ala. 534. 

4. Ilaving shown that there was no error in allowing 
the amendment of the sheriff’s return, such amended 
return, under all our authorities, dates as of the time 


when it should have been made.—See Hodges vy. Laird, 
Sa ° ry 
supra; Woodward y. Harbin, supra. There was no error 
in admitting the amended return in evidence. 
5. There was no error in excluding the evidence, that 
with the proceeds of the slave, Mrs. Carrie “ raised and 


educated her children—that is, by means of the stock of 
cattle,” bought with that money. To allow this defense, 
would be to legalize the void sale, by the use to which 
she applied the proceeds. ; 

6. Neither was it permissible to prove that Mrs. Carrie 
had expressed the belief that “the sale was a good one,” 
or that “she knew the sale was a good one, because she 
had received the advice of her attorney, Mr. Hall.” The 
validity of the sale depended on the facts attending it, 
not on her opinion. 

7. That portion of the evidence of the witness Roan, 
Which states that “she (Amelia Carrie) afterwards divided 
the cattle” (bought with the proceeds of the slave) 
“among her children, which they received as coming to 
them from their father’s estate,” presents a question of 
more difficulty. Evidently, the testimony, as offered, was 
wholly insufficient as a defense to this action. Their 
receipt of the cattle, which, it is alleged, were bought 
with the money received for the slave, could not operate 
as a ratification of the sale of said slave, unless they, the 
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children, at the time they received the cattle, were of 
lawful age, and knew with what funds the cattle had been 
bought. Whether this defense will avail, if they had 
such knowledge, we do not now determine.—See Story 
on Agency, §§ 244-253; Butler & Alford v. O’Brien, 
5 Ala. 316; Elliott v. Br. Bank of Mobile, 20 Ala. 345. 

8. That portion of the evidence of the witness Daniels, 
which assumed to repeat a declaration made by Mrs. Car- 
rie, to the effect that the slave Fanny had been sold at 
private sale, should have been excluded. She is not a 
party to this suit; was not in possession of the property 
when she made the declaration; and it was not made in 
connection with any act which it could explain. We 
suppose this decision was made on the authority of Gantt 
y. Phillips, 23 Ala. 205. In that case, the declarations 
were proved against the administrator de bonis non, to de- 
feat the claim he set up. They consisted chiefly of state- 
ments made by the executrix, Mrs. Gantt, while she had 
control of the estate. In this case, the declarations are 
offered by the administrator de bonis non, to defeat the title 
executed by the administratrix in chief, aud to show con- 
tinuing property in the estate. The difference consists in 
the well-defined distinction between proving admissions 
against and for the party making them. 

The charge of the court presents the only remaining 
questions which we propose to consider. The charge 
must be construed in connection with the evidence, all of 
which is set out in the bill of exceptions. The plaintiff 
read in evidence a statute of Mississippi, prohibiting pri- 
vate sales by executors and administrators, and which 
agrees in substance with our own. The proof is in con- 
flict, whether the sale of the slave Fanny by Mrs. Carrie 
was public or private; but the jury, we suppose, found it 
was private. The proof conduces to show that the sale 
and change of possession took place more than twenty 
years before the present suit was brought. The proof 
also shows that, when this suit was instituted, the slaves 
in controversy were in the jail of Tallapoosa county, hav- 
ing been lodged there by the sheriff under a former seizure, 
in a suit by Mrs. Carrie against the defendant in this suit. 
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The proof shows that, before the seizure in this case, the 
sheriff was instructed by the plaintiff’s attorney—the 
same attorney having instituted both suits—to discharge 
the levy made under Mrs. Carrie’s writ. The amended 
return shows that, in legal effect, this was then done. 

%, The circuit court did not err in construing the Mis- 
sissippi statute in relation to private sales by administra- 
tors. In that State, as in this, such sales are void. 

10. It is here contended, that, at the time this suit was 
commenced, the defendant had not such possession of 
the slaves as would justify the maintenance of this action. 

In the case of Walker v. Fenner, 20 Ala. 192, 198, 
which was an action of detinue, this court said, that, after 
carefully looking into the authorities, it might “be safely 
asserted, as the rule deducible from them, that to entitle 
the plaintiffs to recover, they must show that the defend- 
ant, either at the time of demand made, or, in the event 
there was no demand, at the time the writ was sued out, 
had the actual possession, or the controlling power over 
the property; unless, having the possession anterior to 
such demand or suit, he has wrongfully, or to elude the 
plaintiff's action, parted with it; or unless he holds it 
under a contract of bailment, the terms of which he vio- 
lates by failing to re-deliver it.” To the same effect are 
Fenner v. Kirkman, 26 Ala. 650-5; Harris v. Hillman, 
ib. 380. 

At the time this suit was commenced, the defendant 
had not the actual possession of the property, neither had 
he, so far as this testimony informs us, parted with the 
possession by any act or volition of his own. He had 
been dispossessed by legal process. So long as the property 
was held under that process, the sheriff had a special 
property in it, and the defendant did not have the “con- 
trolling power” over it. The primary court in this case 
instructed the jury, in effect, that if they believed the 
testimony of the witness Lockett, as to the custody of the 
slaves when this suit was brought, then the defendant had 
such possession as would justify this action. In this the 
circuit court passed on the sufficiency of the evidence, leay- 
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ing its credibility to be passed on by the jury. Was this 
correct under the facts of this case? 

We think it clear that, if the sheriff, under instructions 
from plaintiff, or her attorney, discharged the first levy 
before the second writ was sued out, this placed the slaves 
under the legal control of the defendant, and, on this 
point, justified the institution of the second suit. After 
such discharge of the levy, the sheriff’s possession ceased 
to be in his official character, and he held the slaves as 
the naked bailee of the defendant. In other words, his 
possession was that of defendant, and became wrongful 
when he failed to deliver the slaves on demand. The de- 
fendant had the immediate right of possession. See 
Walker v. Fenner, supra. 

Let us apply these principles to the question we are 
considering. The testimony of Lockett, the only witness 
who speaks to this point, fails to show that the instrue- 
tions to discharge the first levy preceded the suing out of 
the second writ. In the brief statement of these facts, 
the idea is rather conveyed, that at one and the same 
time, the direction was given to discharge the first levy, 
and to make the second. If this be so, it is somewhat 
repugnant to the idea that the instructions to discharge 
were given before the second writ was issued. In this 
state of the proof, the court should have left it to the 
jury to say whether the one or the other preceded. If 
the second writ was issued before the order was given to 
discharge the levy, then the defendant had not, “at the 
time the writ was sued out,” such controlling power over 
the slaves as would sustain this branch of the action. 

11. Another portion of the charge instructed the jury 
to find for the plaintiff, if they found certain hypotheti- 
cated facts to be true, “even should they believe from 
the evidence that defendant and his father, under whom 
he claimed, held possession of the slave Fanny in Han- 
cock county, Mississippi, for twenty years, claiming them 
openly as their own property.” 

In this, as in most of the States of this Union, there is 
a growing disposition to fix a period, beyond which hu- 
man transactions shall not be open to judicial investiga- 
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tion, even in cases for which no statutory limitation has 
been provided. This period is sometimes longer, and 
sometimes shorter, dependent on the nature of the prop- 
erty, and the character of the transaction. By common 
consent, twenty years have been agreed on, as a time at 
the end of which many of the most solemn transactions 
will be presumed to be settled and closed. See 2 Story’s 
Equity, § 1028 6. The nature of this presumption, and the 
manner of drawing it, are not in the mother country, and 
in the several States, the same. See, on this subject, 
Cowen & Hill's Notes to Phil. Ev. (edition by Van Cott,) 
Part I, pp. 536, 456, 457, 464, 485 to 500, 504-505; Vol. 
5, same edition, 267; Sims v. Aughtery, 4 Strob. Eq. 103. 

The precise question we are considering does not ap- 
pear to have been before considered in this court. Kin- 
dred questions have been under review. In Rhodes vy. 
Turner and Wife, 21 Ala, 210, an effort was made to bring 
an administrator to a settlement after a great lapse of 
time. Chilton, J., employed the following very pointed 
language: “If a final judgment had been rendered, 
according to the principles of the common law it would 
be presumed to have been paid after the expiration of 
twenty years; and if the parties allow this period to 
elapse without taking any steps to compel a settlement, 
we think the presumption of payment arises, and the ex- 
ecutor or administrator should be exempted from the 
necessity of hunting up evidence to prove accounts and 
vouchers which ordinarily enter into such settlements.” 

In Barnett v. Tarrence, 23 Ala. 463, a settlement had 
been attempted; but it was so defective, that, under our 
decisions, it could not be regarded as a final settlement. 
More than twenty years afterwards the administrator was 
cited to a final settlement, and he was sought to be charged 
with assets for which he had never accounted. This court, 
after deciding that it would presume, after so great a lapse 
of time, in favor of the correctness of that settlement, 
that the necessary notices were given, and that the parties 
in interest were present, proceeded to remark, that “a de- 
creé, rendered under such circumstances, is binding on the 
parties to it until it is reversed in the proper court. * * * 

7 
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The executors cannot now be called upon, in the probate 
court, to go into a settlement again, when all parties have 
reposed on that already made, for so long a period that it 
is fair to presume that much of the proof which was then 
obtainable could not now be commanded.” In further 
considering this presumption, the court added, ‘“* We have 
carefully examined the ground on which the rule here 
suggested is founded, and are thoroughly convinced its 
adoption is essential to the safety and repose of executors, 
administrators and guardians, and to the advancement of 
the ends of common justice. It is strictly analogous to 
the rule at common law in relation to judgments, and 
more liberal than the rule in equity with respect to stale 
claims.” 

The case of Gantt’s Adm’r v. Phillips, 23 Ala. 275, was 
a suit by an administrator de bonis non, to recover a slave, 
the title to which, it was alleged, had never passed out of 
the estate. The defendant, and those under whom he 
claimed, had been in the adverse possession of the prop- 
erty for more than twenty years. The record of the or- 
phans’ court did not show that the person named as 
executrix of the will had ever qualified. If she had not 
qualified, then there could have been no assent to the 
legacy—the slave was still a part of the estate of the 
testator, and the plaintiff was entitled to recover. The 
circuit court charged the jury, that the record of her ap- 
pointment as executrix would be the highest and best 
evidence of the fact; but, if the proof showed to their 
satisfaction that the appointment and qualification of said 
Elizabeth Gantt as executrix had been duly made, and 
that in the lapse of time the papers and records of the 
appointment had been lost or destroyed, then the jury 
might presume her appointment and qualification. The 
latter part of this charge was assigned as error. This 
court, after collating and commenting on many decisions 
of other courts, said, “under the circumstances, we con- 
sider the court left the question to the jury quite as favor- 
ably as the plaintiff was authorized to demand.” The 
judgment was affirmed. 
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In Harvey v. Thorpe, 28 Ala. 250, a similar decision 
was made.—Lay v. Lawson, 23 Ala. 377. 

It will be observed, that in the case cited from our own 
reports of Barnett v. Tarrence, the presumption drawn by 
the court in favor of the regularity and validity of the 
decree was conclusive, not a mere prima-facie intendment, 
liable to be overturned by proof. To the same effect is 
the principle announced in Rhodes v. Turner and Wife, 
supra. These were proceedings against administrators, 
for wasting, misapplying, and not accounting for assets of 
the estates they represented. Under the authority of 
those cases, if an administrator has converted to his own 
use, or privately sold, the property of the estate, and has 
not been proceeded against for the conversion until the 
expiration of twenty years after the time when he should 
have settled the estate, he is forever discharged, on a mere 
presumption of law. Suppose after that time an admin- 
istrator de bonis non should be appointed, and should sue 
the purchaser for property which the administrator in 
chief had sold to him privately, or without an order. The 
law would presume, in favor of the faithless administra- 
tor in chief, that he had accounted and settled for the 
property, although the record might show nothing on the 
subject. If the purchaser, under these circumstances, 
should be held accountable for this identical property, 
would not the law present a strange anomaly? Applying 
these principles to the case at bar, Mrs. Carrie, in 1858, 
when this suit was brought, could not, under our decis- 
ions, be made to account for the conversion or devastavit 
of these slaves. Can McArthur be made to account for 
them? 

In the cases of Gantt v. Phillips, and Harvey v. Thorpe, 
the question, whether the presumption was conclusive or 
not, was not presented by the record, and was not dis- 
cussed. Wedo not regard them as authorities against 
the principles announced in Rhodes v. Turner and Wife, 
and Barnett v. Tarrence, supra. 

There is an able discussion of this question in the case 
of Sims v. Aughtery, 4 Strob. Eq. 103. That case, in its 
legal bearings, was strikingly like the present. The cir- 
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cuit decree was pronounced by Chancellor Dunkin, who, 
quoting from a former decision, used the language that, 
“the lapse of twenty years is sufficient to raise the pre- 
sumption of almost anything that is necessary to quiet 
the title of property. If there had been no will and no 
administration, administration would nevertheless be pre- 
sumed, and that defendants had acquired a title from the 
administrator. * * * After a possession of twenty- 
five years, the court will presume a sale by the executor 
for the purpose of paying the debts, an administration de 
bonis non after Lyle’s death, and a sale by such adminis- 
trator, or almost anything else, in order to quiet the long 
possession.” 

In the court of appeals, the opinion was delivered by 
Chancellor Dargan. The profession is referred to it as an 
elaborate vindication of this doctrine. After copying the 
language of Chancellor Dunkin last above quoted, he 
adds, “This is strong language, but not stronger than is 
warranted by the authorities, or demanded by a stern and 
imperative public policy. In regard to property not the 
product of manual labor, there is, perhaps, no title 
extant in any part of the world, that could withstand the 
searching scrutiny of justice, and which, if traced to its 
origin, would not be found to be based upon fraud, rapine, 
spoliation, or conquest.”’ 

After adverting to the statutes of limitation as one 
means of giving repose to stale subjects of litigation, he 
proceeds to remark, ‘“ We have another system of rules, 
founded upon what is called the doctrine of legal pre- 
sumptions, which prevail alike in courts of law and 
equity, and which are eminently subservient to the quiet- 
ing of titles, and the prevention of litigation arising upon 
obscure and antiquated transactions. If these legal pre- 
sumptions require a longer period than statutory bars to 
acquire force and effect, they are more general in their 
operation. They are highly conducive to the peace of 
society and the happiness of families; and relieve courts 
from the necessity of adjudicating rights so obscured by 
time and the accidents of life, that the attainment of truth 
and justice isnext toimpossible. * * * * * These 
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legal presumptions, by which conflicting claims and titles 
are set at rest, I have endeavored to show are natural 
and necessary. They spring spontaneously out of the 
institution and relations of property. As to the precise’ 
time at which they arise, each independent community 
must judge for itself. We have adopted the law of the 
mother country. In South Carolina, asin England, by 
the lapse of twenty years without admissions, specialties 
and judgments are presumed to be satisfied, and trusts 
discharged. Twenty years continued possession will raise 

the presumption of a grant from the State, of deeds, wills, 

administrations, sales, partitions, decrees, and (the chan- 
cellor has said) of almost anything that may be necessary 
to the quieting a title, which no one has disturbed during 
all that period.” See, also, the case of Williamson v. 

Williamson, 1 Johns. Ch. 488, 492-3. 

In examining the numerous authorities on this ques- 
tion, to be found in the reported cases of trials at law, the 
profession will frequently encounter the declaration, that 
from this lapse of time the jury are authorized to draw 
the presumption which we have been considering. By this 
we understand, that the question is at all times one for’ 
the jury; a presumption they may draw, but that there 
are no rules which govern them in such cases. Such was 
the instruction of the circuit court in the case of Gantt 
v. Phillips, and in the case of Harvey v. Thorpe, supra, 
Now, with all due deference, we confess ourselves unable 
to perceive any solid reason on which to rest such a prin- 
ciple. We think it is at war with the analogies of the 
law, and with the theory of jury trials. Juries are organ- 
ized to pronounce on the credibility of witnesses; to de- 
termine disputed facts; to draw conclusions from doubtful 
and contradictory premises; and to admeasure damages 
where the law has afforded no standard. We do not say 
these are the only functions of a jury, but they are the 
controlling ones. Whenever the facts of a case are clear 
and uncontroverted, the rights of parties are, or should 
be, fixed and uniform. When there remains no fact to 
be found, or conclusion to be drawn from contested and 
indeterminate premises, there is no use for a jury, for the 
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law determines the rights of the parties. This principle 
is absolutely necessary, as the basis of a uniform system 
of jurisprudence. So, in cases where a jury trial is neces- 
sary, every proposition which stands forth clear and undis- 
puted, and which rests on no inference to be drawn from 
disputable or controverted premises, is, or ought to be, a 
question of law. On this principle rest all our presump- 
tions of law. 

It is not our purpose to deny to the jury the right and 
duty of determining whether in fact the twenty years 
have elapsed. That fact being found, however, and there 
being no countervailing proof, what reason can exist for 
leaving it to the discretion, possibly caprice, of that body, 
whether they will draw the desired conclusion? There 
is one naked fact, to-wit, acquiescence for twenty years. 
There can be no reason for indulging the presumption in 
one case which does not exist in all others. Chancellors 
invariably draw the presumption from this one faet, and 
we think a rule equally uniform should prevail in courts 
of law. To lay down a different rule, will be to invite a 
contest and jury trial in every case thus circumstanced. 
The circumstances of each case will be appealed to by 
opposing counsel, in the hope that they severally may 
impress the jury with the belief that it is their duty in 
the particular case to indulge or withhold the presump- 
tion, as the one or the other result will promote their sev- 
eralinterests. Weare unwilling to declare arule, the result 
of which may be to tempt juries from their propriety, to 
multiply litigation, and to increase the uncertainty which 
must always attend the administration of the law. 

We do not wish to be understood as saying that this 
presumption is always conclusive. In the first instance, 
perhaps it never is so. In cases like the present, however, 
we hold that a prima-facie presumption is raised, when- 
ever there is satisfactory proof of twenty years uninter- 
rupted, adverse enjoyment and possession. 

Speaking of this presumption, Mr. Starkie says, (edi- 
tion of 1826, vol. 3, p. 1214,) “It gives to the evidence a 
technical efficacy beyond its simple force and operation.” 
On page 1224, he says, this is not a direct and immediate 
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inferen nee to be | made by the courts [of law]; yet “the 
court will, under certain circumstances, direct a jury to 
presume an outstanding term to have been surrendered 
by the trustee.” To the same effect is Vandick v. Van 
Buren, 1 Caines’ Rep. 34. See, on this subject, Cow. & 
Hill’s Notes to Phil. Ev. (ed. by Van Cott,) Part I, pp. 
485, et seqg.; 2 Wend. Black. 266, note 10; Beck on Pre- 
sumptions, 144; Smithpeter v. Ison, 4 Rich. Law, 203; 
3 Bouv. Bacon, 621; Jackson v. McCall, 10 Johns, 877; 
1 Greenlf. Ev. § 46; Warren v. Webb, 2 Strange, 1129; 
Rex v. Carpenter 3 2 Show. 47; Trotter v. Harris, 2 Younge 
& Jervis, 285; Beall v. Lynn, 6 Har. & Johns. 336, 353, 
361; Ld. P ethane v. Pickingill, 1 T. R. 3881; Doe v. Ire- 
land, 11 East, 280, 284; Goodtitle v. Baldwin, i. 288; 
Penwarden v. Ching, 1 Moody & Mal. 400; Rex v. Long 
suckley, 7 East, 45; Mayor of Kingston v. Horner, Cow- 
per, 102, 110; Stedder v. Powell, 1 Stew. 287; 1 Greenl. 
Cruise, 415, 416; Bustard v. Gates, 4 Dana, 430; Me- 
Pherson v. Cunliff, 11 Serg. & R. 422, 482. 

This prima-facie case may, of course, be overturned. 
It cannot be done by proving that the title was, in its in- 
ception, defective. Proof, to be effectual for this purpose, 
must be addressed to the character of the plaintiff's pos- 
session, either in its acquisition or use ; must tend to show 


that such possession is not inconsistent with the plaintiff's 


right; or some other excuse, independent of original de- 
fect of title, must be given for the seeming long acquies- 
cence. We cannot now be more definite. 

The record before us contains no excuse for the delay ; 
and in such case, the prima-facie presumption becomes 
conclusive. It results from this, that the charge of the 
circuit court was erroneous. 

We confine this rule, for the present, to property situ- 
ated substantially as this is, and do not design to pro- 
nounce upon the effect of all possessions that are acqui- 
esced in for twenty years. 

We think the facts of this case are eminently illustra- 
tive of the propriety of indulging the presumption that 
these proceedings were regular. The sale took place 
twenty-two or twenty-three years before this suit was in- 
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stituted. During all that time, save perhaps a few months, 
the property remained in the neighborhood in which it 
was sold, in the independent and undisputed possession 
of the elder and younger McArthur. The court-house, 
and all the records pertaining to Mrs. Carrie’s adminis- 
tration, have been destroyed by fire; and the few living 
witnesses who are left to testify of this transaction, give 
versions of it that are wholly different and irreconcil- 
able. One class swears, that the sale was private, for 
they conducted the negotiation ; another, that it was pub- 
lic, for they witnessed it. The various persons who have 
held office in the probate court in which these proceed- 
ings were, or should have been of record, differ as radi- 
cally and essentially in their recollection of what those 
records did disclose. This discrepancy and conflict should 
not induce us to pronounce a severe judgment on the 
motives of the witnesses. All who have lived long 
enough, and who, after the lapse of a quarter of a cen- 
tury, have attempted to call up from ‘“ memory’s waste’ 
the details of any transaction of only ordinary interest, 
will deal charitably with such discrepancies. 

This transaction originated in the State of Mississippi. 
The possession by the defendant and his father, under 
whom he claims, has been mainly held in that State. 
Whether or not a different rule prevails there,—and, 
if different, whether that rule will be enforced by our 
courts, are questions not presented by this record, and we 
do not now decide them. See Stevenson’s Ifeirs vy. 
McRreary, 12 Sm. & Mar. 9, 44; Walker v. Forbes, at 
the last term of this court. 

Judgment of the circuit court reversed, and cause re- 


manded. 


Rice, C. J., not sitting. 
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SEWELL vs. PRICE’S ADM’R. 
[BILL IN EQUITY TO HAVE ABSOLUTE CONVEYANCE DECLARED A MORTGAGE.) 


1. When equity will declare absolute Lill of sale a mortgage-—A court of equity, in 
declaring a conveyance absolute on its face to be a mortgage, proceeds on 


the idea, that it would be a fraud to allow the grantee to hold the property 
discharged of the parol conditions or trusts which were attached to it by his 
consent; and requires the complainant to prove, either by the admissions 
of the answer, or by clear and convincing evidence, that the original trans- 
action was at the time intended and understood by both parties as a mere 


security for the re-payment of money. 


AprraL from the Chancery Court of Jackson. 


Ifeard before the Hon. A. J. WALKER. 


Tuts bill was filed by the appellant, against the distrib- 
utees and personal representatives of John Price, deceas- 
ed, and sought to have an absolute bill of sale for a slave 
declared a mortgage, The bill of sale was dated on the 
2d Mareh, 1841, when the transaction between the parties 
took place, and recited a consideration of $600. The bill 
was filed on the 2d October, 1850. Price died in the 
latter part of the year 1848. The bill alleged, that Price 
aulwaysacknowledged the complainant's right to redeem the 

lave; and that complainant went to Price’s house, a short 
time before his death, for the purpose of redeeming the 
slave, but found Price too unwell to attend to business. 
Kight witnesses were examined by the parties on each 
side, the substance of whose testimony consists of subse- 
quent admissions and declarations by said Price and com- 
plainant, as to the character of the contract under which 
the slave went into the possession of Price. On final 


sl]; 


hearing, on pleadings and proot, the chancellor held, that 
the transaction between the parties, as shown by the evi- 
dence, was a conditional sale, apd not a mortgage. He 
therefore dismissed the bill, and his decree is now assigned 


as error. 
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Rostyson & Jones, for appellant. 


WALKER, CaBbaniss & BRICKELL, contra. 


RICE, C. J.—The ground on which a court of equity 
permits parol evidence to show a conveyance absolute on 
its face to be a mortgage, or that it was executed upon 
certain parol conditions or trusts, is, that it would be a 
fraud to allow the grantee to hold the property discharged 
of the conditions or trusts, which by his consent were 
attached to the conveyance, and which he agreed to fulfill. 
To authorize that court to treat a deed absolute on its 
face as a mortgage, it must appear by the admissions of 
the answer, or by clear and convincing proof, not only 
that the grantor intended and considered it as a mortgage, 
but that the grantee intended and accepted it as a mort- 
gage ; in other words, that “the object of the transaction, 


-~ 
< 


in its original construction, as understood by both parties, 
was to create a security for money.” For, if the grantee 
did not understand it as a mortgage, and did not intend 
or accept it as such, and did not agree to fulfill any parol 
condition or trust attached to it by his consent, he cannot 
be guilty ofa fraud in asserting an absolute title in him- 
self to the property conveyed by it. And where no fraud 
or breach of good faith or trust can be imputed to him, 
in relation to the transaction in which he obtained the 
conveyance, or in relation to the claim asserted by him 
under that transaction, he is entitled in a court of equity, 
as well as inacourt of law, to the full protection and strin- 
gentapplication of the general rule, that parol] evidence can 
not be received to vary the terms of a written contract. 
Chapman vy. Hughes, 14 Ala. R. 218; West v. Hendrix, 
28 ib. 226; Ilolmes vy. Fresh, 9 Missouri R. 200; McKin- 
stry v. Conly, 12 Ala. R. 678. 

The absolute conveyance, in the face of which the 
grantor here seeks relief, was executed by him in March, 
1841. It conveys a negro woman and her child, who 
passed instantly into the possession of the grantee, and 
remained with him until his death, more than seven years 
atter the execution of the conveyance. The application 
for the relief now sought was not made until October, 
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1850, some two years after the death of the grantee. An 
excuse for failing to file a bill for the relief, before the 
grantee died, is alleged in the bill, but is not proved. 
Now, without intimating an opinion upon the question, 
whether the grantor is barred by lapse of time, it is clear 
that, to entitle himself to relief on the bill filed, as this was, 
against the heirs and representatives of the grantee, he ought 
at least to have established, by clear and convincing proof, 
that the conveyance does not express the true contract of 
the parties, and that it was understood and accepted by 
the grantee as a mortgage, or mere security for money. 
Brantly v. West, 27 Ala. R. 542, and cases cited supra. 
Ilis case, as made by his bill, is not established by such 
proof. The decree of the chancellor must, therefore, be 
aflirmed, at the costs of the appellant. 


THOMPSON vs. DRAKE. 
[DETINUE FOR SLAVES BY HUSBAND AGAINST WIFE'S-@RUSTEE. } 


. Offer of evidence for specified purpose.—When evidence is offered for one or 
more specified purposes, and is excluded by the court, the appellate court 
will only examine the question of its admissibility for the specified pur- 
poses, since the form of the offer is an implied admission that the evidence 
is incompetent for any other purpose. 

. Construction of bill of exceptions,—Construing the bill of exceptions most 
strongly against the appellant, the appellate court will, for the purpose of 
sustaining the ruling of the primary court, give to the words used their 
natural import and meaning. 

. Error without injury in exclusion of evidence.—The exclusion of evidence 
offered by the plaintiff, to show that the defendant “ had a beneficial inter- 
est in the property sued for,” is not a reversible error, when the record 
clearly shows that the plaintiff could neither have been injured by the ex- 
clusion of the evidence, nor benefited by its admission. 

What fraud avoids deed at law.—The only fraud, which, at law, is admissible 
to avoid a deed, is that which goes to its execution; consequently, the ap- 
pellate court will not reverse on account of the exclusion of evidence of 
fraud, unless it is shown that such fraud went to the execution of the deed. 
Admissibility of trustee’s declarations.—The declarations of a naked trustee, 
having no interest, are not admissible evidence against him, when sued by a 
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third person for the trust property ; but it is competent for the plaintiff to 
show, by the declarations of the trustee himself, if relevant, that he is the 
real party in interest by transfer from his cestu’ que trust; and although 
such transfer may be avoided as to the cestui que trust, the trustee cannot, 
while it is unavoided and subsisting, set up its invalidity to shicld himself 
from the effect of his declarations. 

D. Relevancy of evidence to show invalidity of deed.—Where the issue is as to the 
validity of the deed under which the defendant claims the property in con- 
troversy, his declarations and admissions, as to the manner in which be 
obtained the possession, are not relevant evidence, unless the execution of 
the decd is shown to be connected with the means by which the possession 
was obtained. 

7. Exclusion of evidence offered without necessary preliminary proof.—The exclusion 
of evidence prima facie incompetent, when not offered in connection with the 
necessary preliminary proof on which its admissibility depended, is not a 
reversible error, although the bill of exceptions shows that such prelimi- 
nary proof had been previoasly offered, for a specified purpose for which it 
was not competent, and excluded. 


APPEAL from the Cireuit Court of Madison. 
Tried before the Hon. Tiros. A. WaLKer. 


| 


! 
' 
ri 
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Tuts action was brought by Geo. W. Thompson against 
Jolin C. Drake, to recover certain slaves which the plain- 
tiff had conveyed to said Drake, as trustee of Mrs. Fran- 
cis Thompson, who was plaintiff’s wife. The defendant 
pleaded the general issue, and several special pleas setting 
up the deed from plaintiff; and to these special pleas the 
plaintiff replied fraud and duress in the execution of the 
deed. All the errors assigned relate to the rulings of the 
court on the trial in the exclusion of evidence offered by 
the plaintiff, which is fully stated in the opinion of the 
court. 


D. C. Iumpnreys, for the appellant. 
WALKER, CaBANIss & BRICKELL, contra. 


WALKER, J.—It is proper that we confine our atten- 
tion in this case to the exclusion of evidence offered by 
the appellant, for the assignments of error present no other 
matter for our consideration. 

The plaintiff was seeking to recover slaves which he 
had conveyed to the defendant, in trust for the separate 
use of his wife, during her natural life. One of the issues 
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in the case was, whether that deed was procured by 
duress. The plaintiff proved, that an agreement was 
made, before the date of the deed, between his wife and 
defendant, to the effect that the latter “should pursue 
the plaintiff, and if he succeeded in obtaining the negroes, 


he should have one half of them for his trouble;”’ and 
that, in pursuance to that agreement, the defendant fol- 
lowed the plaintiff into Mississippi, and brought back 
with him the negroes in controversy. It was shown that 
the agreement above stated was made on the Ist of April, 
1854; and that defendant returned from Mississippi, with 
the negroes, about the 10th April, 1854; and that Drake, 
the defendant, was present when the deed was exe- 
cuted. 

The attitude of the case being such as is above describ- 
ed, the plaintiff offered to prove, that, soon after the 
negroes were brought from Mississippi, and after the date 
of the deed, a division of them was had between the 
plaintiff's wife and the defendant, by which ‘ defendant 
got two of said negroes for his trouble, kept two to pay 
expenses, and purchased the remaining one from Mrs. 
Thompson, on one, two, three and four years, without 
interest.” This evidence is stated in the bill of excep- 
tions to have been offered “to show that the defendant, 
Drake, had a beneficial interest in said negroes; and for 
the further purpose of showing a combination between 
said Francis Thompson and said defendant to defraud the 
plaintiff; and for the further purpose of introducing the 
declarations of said defendant, after the execution and 
delivery of the deed of 10th April, 1854, that he obtained 
the possession of said negroes by force, by threats, and 
through the fear of plaintiff of mayhem and wounding by 
defendant.” The offered evidence was rejected, and 
plaintiff excepted. 

[1.] The plaintiff, by offering the evidence for three 
specified purposes, must be regarded as having admitted 
its incompetency for any other purpose; and he will not 
be permitted to allege its competency in any point of 
view not embraced in the special grounds presented to 
the court below.—King v. Pope, 28 Ala. 601; Creagh & 
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Forward y. Savage, 9 Ala. 959. <A different decision 
would open the door for the misleading of the circuit 


judges, by the presentation of feigned grounds of objee- 
tion; and would impose upon this court the duty of 
reversing judgments, where the court below had correctly 
decided the points presented to it. 

(2-3.] The first purpose for which the evidence was 
offered, was to show that the defendant had a beneficial 
interest in the property. A beneficial interest in the 
property has a different meaning from beneficial interest in 
the suit. One might be interested in the suit, and yet 
have no interest in the property which is the subject of 
the suit. By beneficial interest in the property is meant 
a right, either partial or entire, in or to the property. If 
Drake possessed or claimed the property by an invalid 
title, he did not havea “beneficial interest in the prop- 
erty; on the contrary, he had no interest in it. <A bill 
of exceptions is to be construed more strongly against the 
party excepting ; consequently, we cannot apply to the 
words above noticed a meaning different from their natu- 
ral import, for the purpose of finding error in the ruling 
of the court below. Looking, then, tothe natural import 
of *“ beneticial interest,’ as above pointed out, it is not 
conceivable that it could have benetited the plaintiff to 
have shown that the defendant had a beneficial interest 
in the property, or injured him to have been denied an 
opportunity to show such an interest in the defendant. 
The plaintiff’s interest would seem to have required him 
to show that the defendant had no right to the property, 
in either his individual or fiduciary capacity. Therefore, 
if it be conceded that the testimony offered conduced to 
show a beneficial interest in the property in the defendant, 
we clearly perceive that the plaintiff has not been injured 
by the exclusion of it. We need not inquire, at this 
point, whether the evidence proposed was admissible, for 
the purpose of laying a predicate for the introduction of 
other evidence, or for any other purpose different from 
that for which it was offered. It is only necessary to 
inquire whether the court erred, to the plaintiff’s preju- 
dice, in the exclusion of the evidence as the means of 
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accomplishing the particular purpose proposed by the 
plaintiff; and that question we decide in the negative. 
[4.] The second purpose for which the testimony was 
offered, was to show a combination between plaintiff’s 
wife and defendant to defraud the plaintiff. The plaintiff 
does not attempt to specify what character of fraud he 
designed to show that the defendant and Mrs. Thompson 
had combined to perpetrate upon him. Whether the 
combination was to defraud him as a creditor, or to perpe- 
trate a fraud by deceitful misrepreseutations, or to com- 
mit a fraud which went to the execution of the deed, is 
not indicated in the statement of the purpose for which 


the testimony was offered. It could not have been com- 
petent for the plaintiff to prove, in this action at law, any 
other fraud than such as might affect the execution of the 
deed.—Morris v. Harvey, 4 Ala. 300; Mordecai v. Tank- 
ersley, 1 Ala. 100; Swift v. Fitzhugh, 9 Port. 39; Stokes 


, 
_ 
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v. Jones, 21 Ala. 735. The purpose for which the testi- 
mony was offered, was not so defined as to enable the 
court to determine whether 1t was a legitimate purpose. 
Unless the party had announced what kind of fraud he 
purposed to show a combination to perpetrate, it was 
impossible for the court to see whether it was admissible 
in the point of view proposed. In the language employed 
by this court in the case of Newton v. Jackson, 23 Ala. 
335, “It is the business of the parties and their counsel 
to make their points clear and specific. The responsibility 
and labor of those who have to decide are great. enough, 
when the propositions laid before them connected with 
the case are precise and plain. Ilence, when the mind is 
at a loss readily to understand the ground which an objec- 
tion or motion is intended to cover, a court may and 
ought to refuse to grant it for that reason.” 

[5.] The third and last purpose for which the evidence 
was offered, was to lay a predicate for the introduction of 
defendant’s declarations, to the effect that he procured 
possession of the negroes from the plaintiff by duress. 
After the plaintiff had made out a prima-facie case, the 
defendant gave in evidence the title papers upon which 
he relied. These papers, if valid, vested in him a title in 
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the capacity of a trustee, without interest, for Mrs. 


Thompson. The defendant thus placed himself in a posi- 
tion, in which he might successfully resist all motions for 
the introduction of lis declarations in evidence against 
him. Ife then apparently stood in court as a naked 
trustee, having no interest: and his declarations would 
not have been admissible, under the law as settled by the 
decisions of this court, to affeet his cestu/ (pile trust,—Rob- 
erts v. Trawick, 13 Ala. 68; Graham v. Lockhart, 8 Ala. 
10; Svkes vy. Lewis, 17 Ala. 261; Chisholm v. Bigelow, 
1 Ala. 371; Ilead v. Shaver, 9 Ala. 793; Brown v. Foster, 
$f Ala. 285; Copeland vy. Lane, 2 Ala. 388; Roden v. 
Murphy, 10 Ala. 804. But it would be competent for the 
plaintiff to negative the prima-faci case of an absence of 
interest in the defendant, and to show that he was the 
party really interested in the controversy. Otherwise, 
the plaintiff would be denied the right of making availa- 
ble the declarations of his real adversary against his inter- 
est. The evidence which was offered showed that the 
cestui que trust had parted with her beneficial life estate 
created by deed to the defendant. It may be, that her 
transfer was made under such circumstances that she 
might avoid it; but, while it is unavoided and subsisting, 
and the defendant is holding under it in his own right, he 
cannot be permitted to shield himself from the force of 
his declarations, as evidence against him, by the pretense 
that he has no interest in the litigation. The declara- 
tions. however, are not admissible in evidence against 
him, unless they are relevant. Relevancy is an indispen- 
sable pre-requisite to the competency of declarations, as 
well as of all other evidence. Therefore, while it was 
permissible for the plaintiff to prove that the defendant 
was the real party in interest, for the purpose of intro- 
ducing the defendant’s relevant declarations, it was not 
permissible to make that proof as a predicate for the 
introduction of declarations not relevant to the issue. 

[6.] The issue in this case was as to the validity of cer- 
tain deeds, under which the defendant claimed. The result 
of the case did not at all depend upon the regularity or 
legality of the manner in which possession of the negroes 
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was Obtained by the defendant. The declarations, for 
the introduction of which the plaintiff proposed to lay a 
predicate, referred to the means by which the possession 
had been obtained, and not to the manner in which the 
deeds or either of them was obtained. The possession of 
the negroes may have been obtained by improper means, 
while no improper means of procuring the conveyance of 
them was resorted to. They may have been separate and 
distinct transactions, having no such connection with 
each other as that the one would illustrate the other. 
The manner in which the possession of the negroes was 
obtained does not appear, of itself, to have any connection 
with the obtainment of the deed; and if declarations in 


reference to the obtainment of possession had been offer- 
ed, it would have been the duty of the court to have 
excluded them, unless the party showed how they could 
he made to affect the matter in issue. So, when the 
party offered evidence as a predicate for the introduction 


of declarations referring to the manner in which posses- 
sion Was obtained, it was the duty of the court to exclude 
it, unless the relevancy of the declarations had been made 
apparent. 

[7.] “In the further progress of the trial,” the plaintiff 
offered to prove, by the defendant’s declarations, “that the 
defendant went to Mississippi, took possession of the 
negroes by foree, and then, in the night time, entered 
plaintiff’s house in the State of Mississippi, and forced 
him, by cocking a pistol, and by threats of wounding, and 
of mayhem, and of death, to go with defendant, who also 
had said negroes in company, to Florence, where the 
plaintiff signed the deed.” If the plaintiff had, before 
offering this last evidence, shown that the defendant was 
the real party in interest, the evidence would certainly 
have been admissible; but, having been offered without 
the necessary predicate, it was properly excluded. If the 
plaintiff had announced, when he offered to prove the 
transfer of the property to the defendant, that the object 
was theintroduction of the declarations afterwards offered, 
there would have been no legal impediment to the intro- 
duction of the preliminary evidence.—Dickson v. Collins, 

8 
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17 Ala. 635. But it was not for the court to assign a 
legal purpose for the introduction of the evidence offered, 
when the plaintiff himself assigned an illegal purpose, or, 
at least, a purpose not appearing to be legal. 

The judgment of the court below is attirmed. 


Stone, J., not sitting. 


CHAPMAN vs. CHAPMAN. 
[ACTION AT LAW BY WARD AGAINST GUARDIAN. ] 


1, Action not maintainable until settlement of guardianship.—A ward cannot main- 
tain an action at law against his guardian, for the use, income or profits of 
his property, which went into the guardian’s possession under kis appoint- 
ment as such, until there has been a settlement of the accounts, and a bal- 


ance has been struck, 
2. Error without injury.—When the evidence shows that the plaintiff never 


can recover, the appellate court will not, at his instance, examine into the 
correctness of any of the rulings of the primary court adverse to him. since 


those rulings, even if erroneous, could not have injured him. 


Apperat from the Cireuit Court of Talladega. 


Tried before the Hon. Joun GILL Suorter. 


Tus action was brought by the appellant, to recover 
the value of the services or hire of a slave belonging to 
him, whieh was alleged to have been in the defendant’s 
possession, from the year 1838 to the year 1846, both 
inclusive. The defendant pleaded the general issue, pay- 
ment, and set-off; and also two special pleas, which 
averred, in substance, that the slave went into his posses- 
sion by virtue of his appointment by the orphans’ court 
of Sumter, in March, 1856, as the guardian of plaintiff, 


who was then a minor, and that there never had been a 
The plaintiff demurred 


settlement of his guardianship. 
to these special pleas, but his demurrer was overruled. 
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The evidence adduced on the trial supported these pleas ; 


but it further appeared that the defendant had never 
returned any inventory of the slave as the property of his 
ward, nor made any return to the court of the manner in 
which he had disposed of him, nor hired him out. The 
plaintiff reserved several exceptions to the rulings of the 
court on the evidence, but the opinion of the court ren- 
ders it unnecessary to notice them. 

The court charged the jury, “that if the defendant 
received or held the said slave as his own, the plaintiff 
would be entitled to recover; but, if they believed from 
the evidence that the defendant, at the time he took pos- 
session of the slave, was the plaintiff's guardian, and that 
he received and held the slave as guardian, then the plain- 
tiff could not recover in this action; also, ‘that if they 
believed from the evidence that the defendant was appoint- 
ed plaintiff's guardian at the time shown in the tran- 
script read in evidence, and that the slave went into his 
possession after that time, then the law would presume, 
in this action, that he received him as guardian.” The 
plaintiff excepted to these charges, and he now assigns 
them as error, together with the rulings of the court on 
the pleadings and evidence. 


James B. Martin, for the appellant. 
Parsons & Wuirte, and Jno. Wuite, contra. 


STONE, J.—In Chilton v. Cabiness, 14 Ala. 449-50, 
and in Vineent v. Rogers, at the January term, 1857, a 
principle was asserted, which must be regarded as deci- 
sive of this case on its main point.—See those cases, and 
the authorities therein cited; also, Kavanaugh v. Thomp- 
son, 16 Ala. 819. 

We think that both principle and authority forbid that 
an action at law should be maintained by a ward against 
his guardian, for the use, income or profits of the prop- 
erty of the ward, which went into the possession of the 
guardian by virtue of his appointment as such, unless 
there has been a settlement of the accounts, and a balance 
struck.—1 Chitty’s Pl. 38, 69; Lewin on Trusts and 
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Trustees, 631; Brown on Actions at Law, 275; i). 555; 
Broome on Parties to Actions, 2,109; 2 Story’s Equity, 


1041. | 


We have found no authority, justifying a recovery, at 


law, in a case like the present. We think such a prece- 


dent would lead to most embarrassing results. 


[2.] Under the principle above asserted, it is manifest 


the plaintiff never can recover in this action. We there- 


fore decline to consider any other question.—Turcott v. 


Hall, 8 Ala. 522: Fant v. Catheart, ib. 725; Smith v. 
ILouston, 7). 726. 


The judgment of the circuit court is affirmed, 


Watker, J., not sitting. 


FULTON INSURANCE CoO. vs. GOODMAN; 


MOBILE MARINE DOCK & MUTUAL INSURANCE CO. U8. SAME. 


: 


¥ 


[ACTIONS ON POLICIES OF INSURANCE ON STEAMBOAT.) 


Construction of elarges to Jury.—The instructions of the court to the jury are 
to be construed in connection with the evidence, and as explanatory of each 
other; and if they are correct when thus construed and applied, though 
ereoueous as universal propositions, they do not warrant a reversal of the 
judgment, 

When abandonment may be made for constructive total loss.— When the condition 
of an insured vessel, which has been sunk from striking a snag, is such as 
to produce, in the minds of practical and reasonable men generally, the 
opinion that she probably cannot be raised and repaired at a cost of less 
than half her value at the port of repairs, the assured may abandon as for 
a coustructive total loss; and the fact that the vessel is afterwards raised 
and repaired, at a cost of less than half her value, does not prove that he had 


no right to abandon. 


3. Construction of P licy as to value of interest owned by assured in determining right 


of abandonment. —Under a policy providing that the assured shall not have 
the right to abandon, as for a total loss, “unless the injury sustained be 
equivalent to fifty per cent. on the value of the interest owned by the assured,” 
the actual value of the vessel when repaired, at the port of repairs, and not 
the agreed value named in the policy, is the standard with which the eost of 
repairs is to be estimated in determining the right of abandonment, 
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4. Validity of offer of abandonment.—Where the mortgagor of an insured vessel, 


which bas been sunk, makes an offer to abandon, under circumstances 
which authorize an abandonment; and the underwriters, knowing of the 
existence of the mortgages, do not reject the abandonment on account of 
the mortgagor’s want of authority to make it; and the mortgagee soon 
afterwards assents to the abandonment, while the vessel is still at the dis- 
posal of the underwriters. and informs them of his assent and approval,— 
the underwriters are precluded from objecting to the validity of the offer of 
abandonment on account of the mortgagor’s want of authority to make it. 

5. Same.—A parol abandonment is sufficient, and, if rightfully made, cannot 
be forfeited by any subsequent event without the assent of the assured. 

6. Implied revocation of abandonment.—After the mortgagor of an insured boat 
has made a valid offer of abandonment, on account of a constructive total 
loss, and the mortgagee has ratified and assented to it. the mere fact that the 
latter subsequently sells the boat under his mortgage, after she has been 
raised and. repaired by the underwriters, who have given notice to the 
assured that they will no longer be responsible for her, does not operate as 
a waiver or revocation of the abandonment so far as the mortgagor is 
concerned, 

7. Election of underwriters to interpose for recovery and re} tir of vessel. —Where 
several policies on a vessel have been effected with different insurance com- 
panics, one of which secures to the underwriters the election, in the event 
the assured fails or neglects to adopt prompt and efficient measures for the 
recovery of the vessel, ‘to interpose and recover said boat, and cause the 
same to be repaired,” &c., this provision cannot enure to the benefit of the 
other underwriters, when sued for a technical total loss, especially when the 

election bas not been exercised by the insurers to whom it was reserved. 

‘. Sp ‘object F lo compe lency of witness waives other ¢ hye Lions Au objection to 

the competency of a witness, “on the ground of interest,” does not raise the 
question of his competency on grounds of public policy, or on account of his 
being the transferror of the cause of action. 

). Competency of mortgagee as witness for mortgagor. Under section 2802 of the 
Code, the mortgagee of an insured boat, whose debt has been paid by a 
sale of the boat, after she had been abandoned for a constructive total loss, 
and subsequently raised and repaired by the underwriters, is a competent 
wituess for bis mortgagor, in an action brought by the latter against the 
underwriters to recover for the loss, 


ApprAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


These two actions were brought by John IH. Goodman, 
against the appellants ; were founded on policies of insur- 
ance on the steamboat Jenny Bealle, and were tried 
together by consent. The policy of the Fulton Insurance 
Company was effected by said John H. Goodman, “ for 
account of himself; ’’ was for $5,000, and was dated the 
4th July, 1853. The policy of the Marine Dock and 
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Mutual Insurance Company was also taken by John IL. 
Goodman, but “for account of whom it may concern, 
loss (if any) payable to Duke W. Goodman ;”’ was also 
for $5,000, and was dated the 20th June, 1853. Each 
polic y was for the term of one vear; in each the boat was 
valued at $22,500, and it was agreed that she should not 
be insured beyond $15,000; and each contained the fol- 
lowing (with othe) clauses: “It is agreed, that the 
assured shall not have the right to abandon, as fora total 
loss, unless the injury sustained be equivalent to fifty per 
centum on the value of the interest owned by the assured; 
and in case of any loss or misfortune, it shall be 
lawful, and it shall be the duty of the insured, his factors, 
servants, and assigns, to sue, labor and travel, for, in, and 
about the defense, safeguard and recovery of the said 
steamboat, or any part thereof, without prejudice to this 
insurance, to the charges whereof the insurers will con- 
tribute, in proportion as the sum insured is to the whole 
sumatrisk; * * * and incase of injury or accident, 
the officers and crew shall not leave the boat, until the 
decision of the assurers, in case of abandonment, shall be 
known.” 

Another policy on said boat, for $5,000, was also effect- 
ed by said Goodman, with the F weolidin Insurance Com- 
pany of Kentucky, on the 21st June, 1853, which contained 
the following clauses: “ It is agreed, that in case of any 
loss or misfortune, as aforesaid, it shall be the duty of the 
assured to use every reasonable effort for the safeguard 
and recovery of the said steamboat, and every part 
thereof, and, if recovered, to cause the same to be forth- 
with repaired, if practicable, to the charges whereof the 
said insurance company will contribute, in proportion as 
the sum herein insured bears to the agreed value herein ; 
and in ease of the neglect or refusal of the assured, their 
agents or assigns, to adopt prompt and efficient measures 
for the safeguard and recovery thereof, then the said com- 
pany shall have the election to interpose and recover said 
steamboat, or any part thereof, and cause the same to be 
repaired for the account of the said company, and to con- 
sider such neglect or refusal as an abandonment and sur- 
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render of all interest by the assured in the said steamboat, 
&e.; and in no case whatever shall the assured have the 
right to abandon, until it is ascertained that the recovery 
and the repairs of said steamboat are impracticable, or 
that the damage exceeds fifty per cent. on the value agreed 
herein.” 

On the 19th May, 1853, before these policies of insur- 
ance were effected, John H. Goodman had mortgaged his 
eutire interest (three-fourths) in said boat to Duke W. 


Goodman, to secure the payment of three promissory 
notes, each for $3,500, due and payable on the 10th Janu- 
ary, 10th February, and 10th April, 1854; the mortgage 
stipulating, that the mortgagor should keep the boat 


insured, and hold the proceeds of the insurance for the 
benefit of the mortgagee ; and containing a power of sale 
on default. On the 14th May, 1853, James A. Mooring, 
the owner of the other fourth part of the boat, had mort- 
gaged his interest therein to said Duke W. Goodian, to 
secure the payment of a debt of over $1,000, due at ninety 
days from that time, with power of sale on default. On 
the 24th June, 1854, after the sinking of said boat as 
hereinafter stated, Duke W. assigned to John H. Good- 
man the policy of the Marine Dock and Mutual Insurance 
Company. 

In April, 1854, before the expiration of the policies, the 
boat struck a snag, while descending the Tombeckbe 
river, and sunk. The nature and extent of the injury 
were variously stated by the witnesses, and on many 
points their testimony was conflicting. A summary of 
the evidence on these points is not necessary to a correct 
understanding of the legal principles decided by the 
court; while the annexed arguments of counsel contain 
statements of such portions thereof as are sufficient to 
show the points presented by them respectively. John 
IT. Goodman was master of the boat at the time of the 
accident, which occurred on Tharsday, the 13th April. 
Onexamining the injury which the boat had received, it was 
deemed unnecessary to attempt to raise her. The master 
and crew therefore obtained a flat-boat in the neighborhood, 
stripped the steamboat of her furniture and all movable 
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articles, and proceeded to Mobile. On the 21st April, 
John IL. Goodman, the master, made an offer of abandon- 
ment to the insurance companies, which they declined to 
accept. Duke W. Goodman, whose mortgages on the 
boat were then past due, was not present when this offer 
of abandonment was made; but the plaintiff proved that, 
“before making said offer, he consulted with said Duke 
W. Goodman, who advised and assented to the abandon- 
ment, though the defendants were not informed of this 
fact until afterwards; and that said Duke, a short time 
after said offer was made, informed said companies of his 
assent to said abandonment, and urged upon them the 
acceptance of the same, stating that his mortgages 
should not be in the way if they would settle the poll- 
cies.”’ 

After hearing the representations of the master and 
some of the erew, as to the condition of the boat, the 
Insurance Companies proposed to John I. Goodman, that 
they should make an attempt to raise and repair her for 
their common benetit; but Goodman declined to join in 
the undertaking, and insisted on his right to abandon as 
for a total loss. The insurance companies afterwards 
made a contract for the raising of the boat on their own 
account; agreeing to pay $5,000 if she was raised and 
brought down to Mobile, and nothing if the attempt tailed. 
Under this contract the boat was raised, at an outlay of 
about $500, and brought down to Mobile, where she was 
repaired by the insurance companies, after John EL. Good- 
man had declined to do so, at an expense of about $1,700, 
After the boat had been repaired, she was tendered by the 
underwriters to said Goodman; but he refused to receive 
her, and still insisted on his right of abandonment as for 
a total loss. Duke W. Goodman, with the consent of the 
insurance companies, then took possession of her, and 
sold her under his mortgages, in July, S54, for $8,600, 
She was purchased at the sale on account of the insurance 


companies, who, after expending some $2,700 in paint- 


ing and refitting her, sold her to Cox, Brainard & Co. for 
$15,000. 
The plaintiff introduced Duke W. Goodman as a wit- 
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ness, Who testified to the facts above stated in reference 
to his mortgages, the sale under them, and lis assent to 


the offer of abandonment; also, “that he never would 


have taken possession of the boat, if the insurance ecom- 


panies would have retained the possession, or if both 


plaintiff and defendants had not abandoned her; and that 
his mortgage debt was not paid in any other manner than 
by the sale of the boat, and neither the mortgage nor the 
notes had been given up.” The defendants objected to 
the competency of this witness, ‘onthe ground of inter- 
est,” both when he was offered, and after his testimony 
had been given; but the court overruled their objection, 
und they excepted. 

“The court charged the jury, among other things,— 

“1. That if the condition of the boat was sueh that, 
in the opinion of practical men, the great probability 
appeared to be that she could not be raised and repaired, 
it was suflicient to justify an abandonment as for a total 
loss, though she was afterwards raised and repaired at a 
cosf of less than half her value. 

“2. That if the injury to the boat was such, that her 
repairs would cost more than half her value when repaired 
at the port of repair, then the assured had the right to 
abandon; and in estimating the expense of repairs, the 
jury should take into consideration the amount paid by 
the insurance companies for raising the boat and bring- 
ing her to Mobile, if fairly expended ; that it was not 
necessary that the expense of repairs should amount. to 
half the sum named in the policy as the agreed value of 
the boat, but it was sufficient if equal to half her value in 
fact when repaired. 

“3. That, although it was the duty of the master and 
crew to labor for the recovery of the vessel, they were 
not bound to do impossibilities; and that, if it appeared 
to practical men that the vessel could not be saved, they 
were justified in abandoning her, and were not bound to 
wait for the decision of the underwriter on the offer to 
abandon. 

“4. That if the mortgagor was in possession and com- 


< 


mand of the boat as captain, and the mortgages were for- 
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feited, perhaps neither he nor the mortgagee alone could 
make an abandonment; but, if there was aright to aban- 
don, and the mortgagor. having the command and control 
of the boat as master, did abandon, or offer to abandon 
her to the detendants; and they knew of the existence of 
the mortgages, and did not reject the abandonment on 
account of the mortgages; and if the mortgagee, shortly 
afterwards, when the offer of abandonment by the mort- 
ragor was still unrevoked, and the boat was still at the 


: 1 . . J 
disposal of the defendants so far as the mortgagor was 


concerned, assented to and approved of the abandonment 
by the mortgagor, and made known to the defendants his 
assent and approval,—an abandonment so made, if in 
other respects good, would be valid. 

“5. That a parol abandonment was sufficient, and, when 
once rightfully made, it fixed the rights of the assured, 
and could not be forfeited by any subsequent event with- 
out the assent of the assured. 

“6. That an abandonment, not accepted, might be 
waived by the party making it; that the facet that Duke 
W. Goodman had taken possession of the boat, and sold 
her, beeause of his interest, would not have the effect of 
waiving the abandonment, if he took possession after 
notice by the insurers that they would no longer be 
responsible for her, and after her abandonment by John 
H. Goodman, and did so to protect the interests of all 
concerned; and that this was a question of intention, to 
be judged by the acts and declarations of said D. W. 
Goodman done and made at the time.” 

The defendants excepted to each of these charges, and 
then requested the following charges : 

“1. That it was the duty of the master and crew of the 
boat to labor and travel to relieve her from her peril; 
and if they failed in this duty, the plaintiff could not 
recover. (This charge the court gave, in connection with 
the explanations contained in the fourth charge already 
given.) 

“2. That if Duke W. Goodman, the mortgagee, took 
possession of the boat after she had been repaired by the 
defendants, by virtue of his powers under the mortgage 
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deeds, and sold her, and applied the proceeds to the 
payment of his mortgage debt, this amounted to a revo- 
cation of the abandonment. (The court refused this 
charge.) 

“3. That the jury may infer a revocation of the aban- 
donment from the acts of D. W. Goodman, if they believe 
that he acted under the terms of his mortgage, and intend- 
ed thereby to obtain payment of his debt. (This charge 
was [vol ?] given by the court as asked, but given as qual- 
ified by the fourth general charge.) 

“4. That if D. W. Goodman took possession of the 
boat, and sold her under his mortgage title, and applied 
the proceeds of the sale to the payment of his mortgage 
debt, and made a title to the purchaser under the title 
and authority of his mortgage,—this is inconsistent with 
astill subsisting abandonment, and cannot stand with it, 
and such act amounts to a waiver of the abandonment, 
and is to be considered the legalintent. (This charge the 
court refused to give.) 

“5. That to recover for a constructive total loss, the 


injury must amount to half the value of the thing insured. 


(This charge was given.) 

“6. That in estimating the amount of the loss, the 
value named in the policy as the value of the boat must 
govern, and no other estimate of value can be resorted to. 
(This charge was refused.)” 

The 7th charge was struck out of the bill of exceptions. 

“8. That the true condition of a vessel at the time of 
abandonment may be arrived at, by evidence of the state 
of things derived from a subsequent attempt to raise and 
repair her; and that if the vessel has since been raised 
and repaired, at an expense of less than half her value 
named in the policy, it is evidence that the assured had 
no right to abandon her. (This charge was given, but 
With this explanation: that the right to abandon de- 
pended on the state of the boat at the time of the 
abandonment, and the probability, in the judgment of 
reasonable men, of the practicability of raising and 
repairing her at an expense of half her value in the 


market.) 
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That if the boat was wrecked, or stranded, without 
such injury to her as to prevent Her being got afloat and 
repaired, within a reasonable time, at a reasonable ex- 
pense, the assured had no right toabandon. (This charge 
the court refused to give, but charged the jury, that if 
the boat, at the time of the abandonment, could not have 
been raised; or, if the situation of the boat was such as to 
render it exceedingly improbable that she could be raised, 
then the right to abandon was good, and the plaintiff 
might recover for a constructive total loss, although the 
boat was subsequently raised and repaired at a cost of less 
than half her value.) 

“10. That if the evidence shows that five or six men 
raised the boat, and that the only means used by them, 
not found on the boat after she had been left by the mas- 
ter and crew, were one thousand feet of ineh boards, the 
jury will be authorized to determine upon the evidence 
whether or not, at the time of the offer to abandon, it was 
in the power of the master, with all his officers and crew, 
to have raised the boat, and brought herdown to Mobile, 
and had her repaired, at a cost not exceeding half her 

: 


market value after she was repaired; and if the jury 


! 
} 
l 


believe that she could have been so raised and repaired, 
then the plaintiff cannot recover fora total loss. (‘This 
charge the court refused.) 

“11. That even if the injury was equal to half the value 
of the boat, the effect of the mortgages to D. W. Good- 
man, if forfeited and unpaid, would be to give him, so far 
as his debt extended, the right to abandon or not as he 
thought proper, whether J. Hf. Goodman consented or 
not: and that if he thought proper to receive the vessel 
when repaired, and to sell her for the purpose of paying 
his mortgage debt, he had the right to do so; and that if 
he did, it extinguished so much of the interest of J. IL. 
Goodman as was covered by the previous policies. (This 
charge the court refused: but, after this and the other 
charges were asked, and before the jury retired, it was 
agreed between the counsel of the respective parties, and 
the same expressed to the court, that the jury need not 
be troubled with the matter, as this would be arranged 
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between the parties by consent in the event of a verdict 
for the plaintiff.) 

“12. That under the cireumstances last above detailed, 
if such existed, the claim of J. I. Goodman for a total loss 
of the whole amount insured by him cannot be sustained. 
(This charge the court refused.) 

“13. That the effect of the policy of the Franklin Insur- 
ance Company, it being prior in date to that of the Fulton 
[nsuranee Company, Is such that, on a question of aban- 
donment by John IL, Goodman to the three companies 
jointly, for the purpose of converting a partial into a total 
loss, he is precluded from denying the right to save and 
repair the vessel, if the reasonable value of the saving and 
repairing would not amount to half the value named in 
the policy; and that the clause in the previous policy to 
do so, against the will of Johu HL. Goodman, enures as well 
to the Fulton Insurance Company as to the Franklin 
Insurance Company, under these circumstances. (This 
charge was refused by the court.) 

“74. That under the terms of the policy of the Fulton 
Insurance Company, there being two previous insurances, 
said company could be liable, in case of a partial loss, 
only in the event the two previous Insurances are not suf- 
cient to cover the loss sustained and instred against in 
this policy; and that the loss, in such case, is not to be 
divided equally among the companies, but the Fulton 
company is only liable last, if at all. (This charge was 
refused by the court.)” 

The jury were requested by both parties ** to say in their 
verdict whether they found the loss total or not,” and 
found that the loss was total. 

The charges given, the refusal of the several charges 
asked, and the overruling of the defendant's objection to 
the competency of Duke W. Goodman as a witness, are 
the matters now assigned as error. 


P. Hamriton, and Gro, N. Stewart, for the appellants, 
made these points: 
1. The doctrine of abandonment, on which these cases 


turn, is itself an exception to the general character of an 
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insurance contract, which is a contract of indemnity. — Its 


operation is to depart from the principle of indemnity, 
and, in place of the actual loss, recover an increased 
amount by converting a partial into a total loss.—2 Ar- 
nould on Insurance, 996. On account of this departure 
from the real nature of the contract, the disposition of 
the courts has been, while upholding the right of aban- 
donment, to restrain and confine it within the limits 
already established.—2 Burr. 683; 1 Term Rep. 616; 
10 East, 8341; 16 Pick, 303, 313; 11 Pick. 95; 21 Pick. 
456, 470; 5 Serg. & KR. 501, 509 The American rule, 
allowing the right to abandon where the injury exceeds 
half the value of the thing insured, is a greater departure 
from the principle of indemnity than the English rule. 
2 Arnould, 1086, § 386, 

2. The court below erred, in taking the value of the 
vessel when repaired at the port of repairs, instead of the 
value named in the policy, as the measure of value with 
Which the extent of the injury was to be compared. The 
policies sued on are valued policies.—1 Arnould, 303; 
2 Phillips, §§ 1176-78. The value in the policy is, or 
ought to be, the real value of the ship: “it means the 
amount of the insurable interest; and if the assured has 
some interest at stake, and there is no fraud, the valuation 
in the policy is conclusive between the parties, for they 
have by agreement settled the value.”—3 Kent's Com. 
272; 3 Taunton, 506; 10 Johns. 79, 84; 2 Phillips, 
§ 1183; 1 Arnould, 308. The language of the policy is, 
“fifty per cent. on the value of the interest owned by the 
assured ;’’ which, when the assured are the entire owners, 
is equivalent to the value of the thing insured. Since 
the controversy in the case of the Argonaut, a similar 
clause has been inserted in the Boston policies: * that 
the assured shall not have the right to abandon for the 
amount of damages merely, unless the amount which the 
insurers would be liable to pay, under the adjustment of 
a partial loss, shall exceed half the amount insured.”’ 
2 Arnould, 1111. This clause was construed, in 21 Pick. 
467, as meaning one half the value in the policy; though 
the “amount insured” and the “value in the policy ’’ 
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may, evidently, be entirely different; as was the case in 
1 Curtis, 148, where the amount insured was only $2,000, 
while the value was $3,000. 


1 


3. But, if there were no such clause in the policy, the 


same rule should govern.—16 Pick. 803; 21 Pick. 467, 
482; 7 Metealf, 453; 1 Gray, 154; 20 Wendell, 287, 300; 
Parsons on Mercantile Law, 466; 3 Kent, 273; 7 Iam. 
284; 16 Ohio, 86. A contrary rule was laid down in 
Bradlie v. Maryland Insurance Co., 12 Peters, 398, which 
was avowedly rested on 5 Peters, 604; but an examina- 
tion of that case will show, as was shown in 12 Pick. 284, 
that the question did not arise, because the action was 
not on a valued policy; and this is also true of the case 
in Dudley’s (8. C.) Rep. 147. In the earlier New York 
cases, different rules of valuation were adopted, and the 
question was not considered; but the rule settled in 
20 Wendell, 287, has not since been departed from. The 
case in 12 Peters stands alone, except as supported by 
the decision in 8 Mason, 27, which was not referred to, 
and which was an attempt to exercise admiralty jurisdic- 
tion in a case of insurance. The forcible reasoning of the 
court in 16 Pick., supra, is approved in 20 Wendell, and 
by Judge Hare in his valuable notes to Smith v. Bell, and 
Wood vy. Lincoln Ins. Co., 2 Amer. L. ©. 345-67. The 
English decisions, it must be remembered, furnish no aid 
in this matter, because a different rule there governs the 
right of abandonment. 

The temptation to fraud, furnished by the contrary 
rule, is a potent argument against it. The wear and 
tear, the natural depreciation of a vessel, is, of course, 
not an object of insurance; yet, if her value inthe market 
is made the test, that is put upon the underwriter. It 
holds out, also, a direct inducement to lose the vessel. 
A vessel is valued, in June, 1853, at $22,500, but, after 
running a year, is depreciated, without accident, accord- 
ing to the proof, from 15 to 25 per cent., thus reducing 
her value to $16,000 or $18,000; if the valuation was 
high, as the proof shows it was in this case, the ordinary 
wear and tear will reduce her value, at the close of the 
season, to $12,000 or $15,000, independent of further 
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depreciation from a bad season; how convenient it would 
be, in such ease, to dispose of the vessel to the insurer by 
an accident which could be converted into a total loss! 
The evidence in this case does not warrant such a charge 
against the assured, but the example proves the badness 
of the rule. 

4. It this position s correct, the court also erred, in 
instructing the jury that, if the boat, in the opinion of 
practical men, could be raised and repaired at a cost of 
less than half her value, the abandonment was good. 
The boat was not totally destroyed in fact; and her mas- 
ter and crew were bound by the contract, and by the law, 
to do all in their power for her preservation.—1 Conn. 
422; 2 Arnould, 1203; 19 Penn. 312; 20 Ohio, 228. 
They were bound then to test the question, and, if possi- 
ble, save the boat. The terms of the policy made it 
incumbent on the assured to test the fact, whether the 
boat could not be raised and repaired for less than half 
her value. This was matter of proof, and not matter of 
speculation, or matter for the opinion of practical men. 

o. The right to abandon depends on the actual facts at 
the time of the offer toabandon.—2 Sandf. 76; 15 Wend. 
460, A valid abandonment means one warranted by the 
state of things existing when notice of abandonment was 
given.—2 Arnould, 093; 2 Phillips, § 1520. What was 
the true state of facts, in case of a constructive total loss, 
ean frequently be determined only by proof derived from 
subsequent events, as in sucha case as this. —6 Mass. 479; 
7 Pick. 254; 20 Pick. 143. The successful result of 
endeavors by the insurers to save the vessel, proves that 
the facts did not justify an abandonment at the time it 
was made.—4 Cranch, 202; 4 Cowen, 222; 5 ib. 65; 
3 Wendell, 658. In determining the right to abandon, 
proot derived from subsequent events is always admissible. 
12 Peters, 898. The abandonment in this case not hav- 
ing been accepted by the underwriters, its validity de- 
pends on the facts; and the right to make it must be 
tested by a consideration of all the facts existing at the 
time.—5 Peters, 621; 2 Wallace, Jr., 339; also, 2 Pick. 


264, and cases cited supra. 
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6. The court erred, also, in refusing to instruct the jury 


on the duty of the master and crew to labor and travel for 
the safety of the boat. The facts of the case prove that, 
if the master had done his duty, the boat could have been 
raised. The erew consisted of thirty-five men, oflicers 
and hands. The boat had only twenty-eight bales of 
cotton on board, and was hastening down light for fear 
she could not get out of the river. No careful survey or 
examination of the boat was made at the time of the acci- 
dent, nor was any consultation had, unless the off-hand 
expression of opinions by the crew, one to the other, can 
he so called. The boat was afterwards raised by six or 
seven men, with scanty materials obtained from the boat 
herself, after she had been stripped and dismantled by the 
Inaster, at an expense of less than $450. Not asingle one 
of the probabilities on which the master, himself the 
assured, supposed he had a right to abandon, proved to be 
true: he supposed the boat was broken in two, but she 
was not broken; he supposed the river would rise, but it 
continued to fall ; he supposed it would rain heavily, but 
it did not rain at all; he supposed that the boat could not 
be raised, but she was easily raised; he supposed she 
could not be repaired, but she was readily_repaired, and 
at a small cost; and he supposed that her reputation was 
totally destroyed, while it appears that she is now rated 
as high as before, and that insurance is as readily effected 
onher. These facts show, that the assured did not exercise 
that honest and best judgment, and did not use those 
exertions, which the underwriters were entitled to demand 
at his hands; and having failed in his duty, he cannot, by 
abandoning as for a total loss, visit upon the underwriters 
the effect of an accident which, if he could not prevent, 
he might have remedied.—2 Arnould, 1190; 19 Penn. 
312 ; 20 Ohio, 228; 1 Conn. 422; 21 Pick. 482; 20 Wend. 
301; 18 Pick. 83; 4 Rich. (8. C.) R. 416. 

7. At the time of the accident, the boat was mortgaged 
to D. W. Goodman, whose debt was past due. The abso- 
lute property had thus become vested in him, and his 
abandonment was necessary.—2 <Arnould, 1160-61 ; 
2 Phillips, §§ 1516, 1679; Parsons on Mercantile Law, 

y 
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468; 2 Pick. 249, 260; 12 Mass. 230, 235; 1 Gray, 154. 
An abandonment, to be valid, must be good at the time 
itis made. D. W. Goodman did not offer to abandon at 
the time of the ofter by John Il. Goodman, nor does it 
appear at what time his offer was made, except that it 
was ‘shortly afterwards.” At the time of his offer, the 
boat may have been raised, or even brought down to 
Mobile; and, if made at either of those times, the aban- 
donment was not good.—4 Cowen, 242; 3 Wendell, 662. 
Besides, the abandonment by D. W. Goodman, if other- 
wise valid, was not absolute and unconditional, as the au- 
thorities above cited show that it should have been, in 
order that the underwriter might, without difficulty or 
doubt, at once apply the salvage proceeds to remunerate 
him for the loss he has to pay. 

8. In perfect accordance with this conditional offer was 
the subsequent conduct of D. W. Goodman, in taking the 
boat into his possession, and selling her; thus showing 
that he never considered himself as having given up his 
mortgage lien, and was not willing to rely on the validity 
of his abandonment for the payment of his debt. This 
conduct is inconsistent with the idea of a previous valid 
abandonment, andamounts to a waiver of whatever aban- 
donment hehad made. Nor can it be made consistent with 
the abandonment by any plea of necessity: he was not 
the owner of the boat, and had never been in possession of 
her; he was not charged with the preservation of the 


property, and eould not have been affected by its loss, if he 
had already abandoned it to the underwriters. —10 Johns. 
177. The effect of an abandonment by him was to trans- 


fer the mortgage debt to the insurers.—2 Phillips, § 1728. 
If John H. Goodman alone made the abandonment, it 
was his duty to pay off the mortgage, that the boat might 
be unineumbered in the hands of the insurer.—Parsons on 
Mercantile Law, 471. 

9, The same principle, applied to the rights acquired by 
the Kentucky company, result in the same conclusion. 
The offer of abandonment was joint, to all the companies. 
The Franklin policy gave that company liens and rights 
upon the boat, which the assured have not discharged ; 








JANUARY TERM, 1858. 


Insurance Companies v. Goodman. 


and the existence of these liens prevented him from making 
to the other offices, who are defendants in these suits, an 
uneonditional and absolute title to and control over the 
boat. They are entitled, then, at least, to share in the 
benefit of the provisions of the Franklin policy. 

10. The underwriters were not bound to state their 
objections to the offer of abandonment. They are enti- 
tled to await the result, and, if they say nothing, are pre- 
sumed to refuse to accept.—2 Phillips, § 1691. Nor are 
they concluded by the fact that they repaired the vessel. 
That was their right, and they uniformly declared that 
they acted in the matter with a view to repair and return 
her to the assured.—16 Pick. 303; 7 Pick. 254; 22 Pick. 
191; 1 Mete. 160; 20 Pick. 142. 

11. The court erred, also, in making the whole sum 


“expended in raising the boat a part of the test of injury 


to half value. That sum does not represent the true 
value of the service. The $5,000 was agreed to be paid 
as on a wager contract; on an emergency supposed to 
exist, by reason of the exaggerated statements made by 
the assured, as to the damages to the boat, and of the 
peril she was in. The fair value of the work done was 
the true value of the salvage service. Again, that sum 
includes the expense of bringing the~boat to Mobile, 
Which is no part of what the insurer was to pay; Mobile 


being her home port, port of destination, and port of 


repairs.—9d Ohio, 186; 6 Ohio, 71, 475; Wright’s (Ohio) 
R. 202. 

12. D. W. Goodman was not a competent witness for 
the plaintiff below. ILe was the assignor of one of the 
policies sued on, and testified to sustain a claim resting 
on his assignment.—Code, § 2290. He was interested, too, 
to sustain the validity of the abandonment; for, if that 
failed through his act, he would be liable in damages to 
J. HW. Goodman. His interest as mortgagee may be bal- 
anced, but this other interest is sufficient to exclude him. 
In the pending chancery suit, moreover, to which he is 
shown to be a party, and which rests on the fact that the 
loss was partial only, a verdict and judgment in this suit, 
in favor of the plaintiff, will be evidence to defeat the bill, 


i ek ie eee | 
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and thus relieve him from a deeree to account, and trom 
the eosts of the suit. 

E.S. Darngax, and R. IL. Ssrrn, confra.—1. Conceding 
that a mortgagor may be deprived of his right to aban- 
don, for a technical total loss, by an existing mortgage; 
vet, where he is the agent by whom the insurance was 
effected, an abandonment by him is valid.—3 Bos. & Pul. 
95: 6 Cranch, 268; 21 Pick. 198. The additional faet 


ete) — 


shown in this case, that the abandonment was made with 


the knowledge and consent of the mortgagee, who shortly 
alterwards notified the insurers of his assent and approval, 
removes all doubt of its sufficiency. 

?, The rule is settled in the United States, that an 
abandonment, once rightfully made, cannot be defeated 
by any subsequent event; though the English courts 
hold, that subsequent events may control an abandon- 
ment, unless suit is brought before such events occur. 
12 Peters, 308, and cases there « ited; 2 Phillips, S L705, 
andcuses cited. Itis settled, also, that a parol abandonment 
is sufficient.—o Peters, 604. 

3. Ifthe injury to the vessel is such, that the expense 


of repairs will exceed half the value of the ship when 


repaired, at the port of repairs, the owner may abandon 


as fora total loss. This is the settled rule in the United 
States: and the actual value of the ship when repaired, 
not the estimated value in the policy, is the criterion by 
which to determine the relative amount of the expenses, 
2 Phillips, °2T0, 273-76: 12 Peters, 398: 5 Peters, 604; 
3 Mason, 77; 2 Arnould, 1117. In estimating the amount 
of repairs, the sum expended in relieving the vessel from 
ler perilous condition must be added to the repaurs, 
2 Arnould, 1105, 11006; 3 Mason, 77; 1 Story, 465; 3 Sum- 
ner, 220, 

4. The doctrine is recognized by the whole course of 
American decisions, that a vessel may be so situated, or 
surrounded with such danger, that the assured may aban- 
don fora technical total loss, notwithstanding she may, 
by some fortuitous circumstance, be relieved at an expense 
of less than half her value: that the true test is, whether 
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it was highly probable that she could not be relieved from 
her peril at less than half cost.—3 Mason, 77; 12 Peters, 
308; 11 Johns. 203; 3 Kent’s Com. (m. p.) 821; 1 Conn. 
184; 2M. &. 8S. 240, 248; 2 Phillips, 258. 

5. Although the underwriters refused to aceept in 
words, their conduct in taking possession and repairing 
the vessel, after notice of the abandonment, without 
informing the assured of their motive for so doing, 
amounted to an acceptance in fact.—3 Mason, 82-86; 4B. 
Monroe, 451; 23 Pick. 355; 2 Arnould, 1186; 2 Phillips, 
300, There may be cases in which the underwriters are 
allowed to take possession for the purpose of repairing 
the boat, and may offer to do so at their own expense to 
prevent abandonment; though this is denied by some 
authorities.—3 Mason, 28; 1 Conn. 184; 2 Phillips, 25¢ 
But, conceding that they may do so, they cannot offer to 
repair at t the joint expcnse of themselves and the assured, 
but must repair at their own expense, and within a rea- 
sonable time.—2 Phillips, 300; 3 Wendell, 658. 

G. If the insurers refuse to accept an abandonment, 
the assured Way sell for the benefit ot all coneerned ; 
and such a sale is no revocation of the abandonment. 
©» Johns. 324; 4 Peters, 139; 6 Rich. 142; 221 iillips, 393. 

7. Duke W. Goodman had no disqualifying interest in 
the ¢ yuitroversy. Ile was a mere mortgagee, not liable 
for repairs, because not in possession when they were 
done. But, whatever interest lhe may have, the record of 
this suit could not be used as evidence for or against him 
in another suit; consequently, he is a competent witness 
under the Code. 


RICK, C. J.—On the trial in the court below, it was a 


material question, whether the insured was justified 


abandoning as for a technical total loss; and we shall, in 
the first place, inquire whether, in the charges of the 
court in relation to that question, there is any error which 
entitles the underwriters to a reversal of the judgment. 
Those charges are reeconcilable with and explanatory of 
each other, and must be construed in connection with 
each other, as well as in connection with the evidence to 
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which they were apphed; and if, when thus construed 
and applied, they are correct, though as universal propo- 
sitious they may be crroneous, they do not warrant a re- 
versal of the judgment.—McBride v. Thompson, 8 Ala. 
R. 650; Berry v. Ilardeman, 12 ¢. 604; Lockwood v. 
Nelson, 16. 20-4; Hopkins v. Scott, 20 . 179; Dill v. 
Camp, 22 . 249; Partridge v. Forsyth, 29 ib. 200. 
Construing the charges as above indicated, we under- 
stand, and the jury doubtless understood, (see Magniac 
v. Thon Ipson, 7 i Peters’ Rep. 548,) the expressions * prac- 
tical men” and “reasonable men,” as therein employed, 
to refer to ner men and reasonable men as a class, 
and not merely to the persons who were on the boat at 
the time she was snagged and sunk, some of whoim had 
testified as to her eondition and the circumstances attend- 
ing the injury. We also understand, and the jury doubt- 
less understood, the expression “half her value in the 
market,” as employed in the explanation accompanying 
the &th charge asked by the underwriters, to refer to her 
value in the Inarket cul Mobile, the place of repairs. At 
the time of the accident, Mobile was her port of destina- 
tion, her home port, the port of repairs, and the place of 
the trial: and, in the second charge, the court had dis- 
tinctly made the rieht to ees to turn on the question, 
whether “the injury to the boat was such thet her repairs 
would cost more than half her value its repaired, at the 


port of i tle “s 
/ / Me] / 
} 


Phe underwriters contend, that the first charge except- 
ed to put the case altoge ther on the opinion of practical 
men, and excluded from the jury the consideration of 
the facts. They treat that charge as if it had commenced 
as follows, to-wit: > “Tf in thi Ope i of practical Hicit, the 
condition of the boat wassuch,” &c. But the charge does 
not so commenee, nor does it convey the Ineaning which 


it would convey if it had so commeneed. On the con- 


en a ae what was the condition of the boat: 


trary, it clearly leaves it to the jury to determine for 
) 
) 


i 
and, 2d, aeritie its condition was, in faet, such as to 
produce—that Is, whether its condition was really sufhi- 
cient to produce—in the minds of practieal men gener- 
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ally, the opinion that the great and apparent probability 
was she could not be raised and repaired. The substance 
of the charge was, that if the jury found from the evi- 
dence that the conditionof the boat was such as to produce 
that opinion in the minds of /hat class of men, it was sufh- 
cient to justify an abandonment. That charge made the 
right of abandonment to depend upon the condition of 
the boat at the time of the abandonment, and the con- 
clusions Which practical men generally ought then to 
have drawn from that condition.—2 Phil. on Ins. § 1524. 

We understand the other charges relating to the aban- 
donment to assert, as applicable to this case, the follow- 
ing propositions, to-wit: That if the injury to the boat, 
occasioned by a peril insured against, was such that her 
repairs would cost more than half her value when repaired, 
at the port of repairs, then the assured had a right to 
abandon: that “‘to recover for a constructive total loss, 
the injury must amount to half the value of the thing 
insured ;” that it was the duty of the master and crew, 
to labor and travel in order to relieve the boat from her 
peril, and, if they failed in this duty, the assured cannot re- 
cover; but that they were not bound to do impossibilities, 
and if it appeared to practical men that the boat could 
not be saved, they were justified in abandoning her, and 
were not bound to wait for the decision of the underwri- 
ters on the offer to abandon; that “the true condition of 
a vessel at the time of abandonment may be arrived at by 
evidence of the state of things derived from a subsequent 
attempt to raise and repair her: if the vessel has sinee 
been raised and repaired, at an expense of less than half 
her value in the policy, it is evidence that the assured had 
no right to abandon her.’ It 1s evident, that, if there be 
any error in the last proposition, it is an error in favor of 
the underwriters, and, therefore, no ground for reversal 
on their appeal; and upon a careful examination of the 
authorities, our opinion is, there is no error in any of the 
other propositions. 

f2.] “The right of abandonment,” says Chancellor 
Kent, “does not depend upon the certainty, but upon the 
high probability of a total loss, either of the property, or 
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voyage, or both. The insured is to act, not upon certain- 


ties, but upon probabdlites ; and if the facts present a case 


half the value of the ship, the insured may abandon, 


of extreme hazard, and of probable expense, exceeding 


though it should happen that she was afterwards recov- 
ered at a less expense.’ —35 Kent's Com. 321.) An “actual 
experiment Is not, in general, necessary for ascertaining 
with reasonable certainty the probable cost and result of 
the undertaking” to relieve and repair the vessel, nor the 
only means of proving it. * Men adopt the most impor- 
tant resolutions, undertake or abandon the most impor- 
tant enterprises, upon such estimates of the probable 
cost and result as experience and observation can furnish,” 
oras may be derived from the opinion of practical and 
reasonable men; ‘and facts upon which the most imipor- 
tant interests depend are constantly determined upon 
such probable inferences as satisfy a reasonable mind,” 
If the right of abandonment is to be available at all to 
the assured, in cases like the present, he must exercise it 
in refefence to such an estimate of probabilities as pru- 
dent and discreet en are accustomed to act Upon, and 
upon a fair view of every circumstance affecting the ques- 
tion of the practicability or probable cost of relieving and 
repairing the vessel; and the propriety of its exercise is 
to be finally judged of and decided by the like consider- 
ations, and by a due regard to any actual experiment, 
made by others, to relieve and repair the vessel, but is 
not to be conclusively established or negatived by any 
such experiment.—Cincinnati Insurance Co. v. Bakewell, 
4B. Monroe, 541; Bradlie v. The Maryland Insurance Co., 
12 Peters, 378; Roux v. Salvador, 3 Bing. (N. C.) 288; 
Peele v. Merch. Ins. Co., 3 Mason, 27; 2 Arn. on Ins. 
GQ0-998 = 7h, 1052, 1059, 1002, 1111. 

In this connection, it is proper to state, that the last 
portion of 10th charge asked by the underwriters is in 
conflict with the principles above sanctioned by us, and 
Was properly refused. The last proposition asserted in 
that charge, exacted too much otf the plaintiff. It denied 


i 


him the right to recover for a total loss, if the boat ** could 


hare been” vaised and repaired “at a cost not exceeding 
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half her value.” It pat the right rather on @ possibility, 
than upon the high probability of a total loss. 

In view of the evidence, and of the fact that the under- 
writers themselves agreed to pay, and did pay, to persons 
having no interest in the policies or in the boat, a certain 
amount for raising the boat and bringing her to Mobile, 
(her home port, port of destination, and of rr pairs, ) we 
do not think they have any right to complain of the 
charge of the court, that “in estimating the expense of 
repairs, the jury should take (fo consideration the amount 
paid by the insurance companies for raising the boat 
and bringing her to Mobile, if such expenses were fairly 
expended” (incurred.)—2 Arn. on Ins. 1100, 1101, and 
cases cited in note (Ili) On the last cited page ; 3 Kent's 
Com. 323, 324, 3830; 2 Phil. on Ins. § 1551. 

[>.] In the policies here sued on, the boat is valued at 
$22.500, and the following clause occurs: “It is agreed, 
that the assured shall not have the right to abandon, as 
for a total loss, unless the injury sustained be equivalent 
to fifty per centum on the value of the interest owned by the 


assured.” Upon the question, what is the value of the 
| | 


boat with which the cost of repairs is to be compared, the 
charge of the court, when construed in connection with 
the evidence and the other charges, is understood by us 
to be, that it was not the value named in the policies as 
the agreed value of the boat, but her value in fact, when 
repaired, at the port of repairs. There is ho error in the 
charge as thus understood by us, nor in the refusal of the 
Gth charge asked by the underwriters. As applicable to 
cases like the present, we sanction the principle announced 
in the following extract from the opinion of the supreme 
court of the United States, in Bradlie v. The Maryland 
Ins. Co., supra, “that if, after the damage is or might be 
repaired, the ship is not or would not be worth, at the 
place of repairs, double the cost of the repairs, it is to be 
treated as a technical total loss.’—2 Arnould on Insur- 
ance, 1105-1112. 

[4.] A “valid abandonment” is one warranted by the 
state of things existing when notice of abandonment is 
given.—2 Arn. on Ins. 993. An abandonment, made 





130 ALABAMA, 


Insurance Companies v. Goodman. 


when not warranted by the state of things existing at the 
time it is made—in other words, an abandonment made 
When no right of abandonment exists—is invalid, and, if 
net accepted, cannot acquire validity from any subsequent 

tumatineces, the existence of which at the time it was 
made was essential to the existence of the right of aban- 


donment. But, where an abandonment as to a mortgaged 


] 
' 


is warranted by the state of things—in other 


ht to abandon the mortgaged boat 


1} ] ; 


words, where the rig 
actually exists—and where an abandonment, madg or 


) 
} 
i 


offered by the mortgagor, would be valid if assented to 


Inortgagee, the underwriters are precluded from 
‘the want of his assent as an objection to its valid- 


time it was so made or offered, “they knew 


sistence of the morteages, and did not rej ct the 


andonment on account of the mortgages: and if shortly 


: : , . 
afterwards, and when the abandonment or offer of aban- 
donment by the mortgagor was unrevoked, and the boat, 


‘mortgagor was concerned, was still at the 


defendants, (the underwriters.) the mort- 


l assent to and approve of such abandonment by 


mortgagor, and did make known such his assent and 
approval to the defendants,” (the underwriters.) If, when 
the bat donment was offered by the morteagcor, 


erwriters had stated, as a round of objection to its 


validity. that the morteagee had nota sented to or ip- 


“lof it, the objection would have been open to them 


trial uch ease, it would have been competent 
have promptly obtained the mort- 

“it to an abandonment, and to have again 
abandonment accompanied by such assent. 
‘underwriters, with knowledge of the existence of 


vages, did not reject the abandonment on account 


* their existence, and elected not to state as an objection 
validity the want of the assent of the mortgagee. 


4 electing to pursue that COUTSe, they misled the plaint- 


ee 


and, doubtless, prevented him from promptly obtain- 
he assent of the mortgagee, and again offering an 
abandonment accompanied with such assent. The prin- 


eM | 
i 
i 


ciples of good faith, recoguized in the law of insurance, 
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require us to hold that, upon the facts hypothetically 
stated in the 4th charge of the court below, the under- 
writers have waived their right to urge the mere want of 
the assent of the mortgagee as an objection to the validity 
of the abandonment offered by the mortgagor; and that, 
as to them, the abandonment is valid. That charge does 
not proceed upon the idea, that the underwriters, by their 
mere silence, or otherwise, had accepted the abandonment ; 


’ 
| 
i 


but upon the ground, that there was a wairer of their 
right to insist upon a particular objection to its validity. 
2 Arn. on Ins. 1173; Skyring v. Greenwood, 4 B. & C. 
281; Richards v. Browne, 3 Bing. N. C. 493, and eases 
there cited for the defendant. 

If, upon the facets hypothetically stated in the 4th 
harge, and the uncontested facts of the ease, the underwri- 


had aceepted the abandonment O ered by the mort- 


43 
il 
‘or, as soon as the mortgagee made known to them his 


ent to it, the acceptance would have invested them 


ith the ownership of the boat, with all its chanees— 


i everything that an acceptance of the most pertect 


and unobjectionable offer of abandonment could have 


} 
! 


civen to them. Where such an off 


ade, and the right of abandonment exists, the under- 


r of abandonment is 


‘iters oucht to be held to have waived every objection 


the offer, which was known to them at the time, but 


iot stated as a ground of objection, and whicel 


1, if stated 
at the time, could have been promptly removed or rem- 
edied by the assured, and which does not deny the exist- 
ence of a richt of abandoment. Mere silence may hot 

int tO an acceptance, But the silence of a party, 
whose duty it is to speak, may operate as a waiver. When 
his silence, however innocent in its origin, would operate 
ultimately as a fraud, if he were allowed the benefit which 
he claims from it, the law of insurance will not permit 
him “to resist the claims of justice under the shelter of 
a rule framed to promote it.” 

[5.] The 6th charge asserts two propositions, both of 
which are fully sustained by the American authorities, 
and are approved by us.—2 Arn. on Ins. 993, 994, and 
cases cited in the notes by J. C. Perkins; i. 1161; 
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3 Kent’s Com. 324; Bradlie vy. Maryland Ins. Co., supra. 


[6.] We understand the 6th charge, when construed in 
connection with the other charges and the evidence, to 
assert the proposition, that when a mortgaged boat has 
been abandoned by the mortgagor, and the mortgagee has 
assented to and approved of the abandonment, and made 
known such his assent and approval to the underwriters, 
and they have raised and repaired her, and have given 
notice that they will not lonver be responsible for her,— 
“the fact’ that the mortgagee, after all this, took posses- 
sion of her and sold her under the mortgages, °° to protect 
the interest ofall concerned,” “would not have the effect of 
waiving the abandonment.” To that proposition we give 
ourassent. A valid abandonment transfers “the right 
ot property to the underwriters, to the extent of the 
insurance, from the moment of loss.”"—2 Arn. on Ins. 996, 
The assent to, and approval of such abandonment, on the 
part of the mortgagee, operates necessarily as a discharge 
of his Mortgages, so faras the boat is concerned,—Long 
v. Wallis, 16 Ala. R. 738. A mortgage, discharged in 
this mode, cannot certainly be revived hy the mere act of 
the morteagzee 5 and a sale of the boat by him, under his 
Inortgages, after such discharge, could not deprive the 
mortgagor of a right to recover as fora total loss, rested 
an hin by ad pre rious valid dhandonment, nor operate as a 
revocation or waiver of theabandonment. The mortgagee 
Was not, in fact or in law, the owner of the boat: and his 
mistake of the legal effect of the existing facts could not 
make him her owner. Not being the owner, but having 
discharged his mortgages, so faras the boat was concerned, 
by his assent to and approval of the abandonment by the 
mortgagor, we cannot see how he could, by a subsequent 
sale, revoke or waive the abandonment, without any in- 
tention to do so, and without the assent of the mortgagor. 
We therefore hold, that there is no error in the 6th charge 
given by the court, nor in refusing the 2d, 4th and 12th 
charges asked by the underwriters.—3 Kent’s Com. 324; 
2 Arn. on Ins. 1175-1178. 

If the 9th charge asked by the underwriters had been 
given as asked, it would have authorized the jury to find 


om, & 
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against the right to abandon, although they might have 
believed from the evidence that the boat was ‘“ wrecked,” 
and so injured as to require repairs to the extent of more 
than half her value; for the jury, although believing 
that, might also have believed the expense of raising and 
repairing her to be “a reasonable expense.” The right 
to abandon, in ease the boat was “wrecked,” does not 
7 pend upon the opinion of the jury as to the mere reason- 
chleness of the expense of raising and repairing her. 

(7.] In the policy of the Franklin Insurance Company, 
(a company not sued by the plaintiff) there is a clause in 
the following words: * And in Case of the neglect or 
refusal of the assured, their agents or assigns, to adopt 


prompt and efficient measures for the safeguard and re- 


covery thereof, then the said com pany shall have the election 
to interpose and recover said steamboat, or any part 
thereof, and cause the same to be repaired,” &e., &e. 
This is the clause which we suppose is referred to in the 
last part of the 13th charge asked by the underwriters 
here sued, and which is assumed by that charge to 
cnure “as well to the Fulton Insuranee Company, as 
to the Franklin Insurance Company,” &ec.” It is evi- 
dent that the clause secures to the Franklin Insuranee 
Company only a mere “clection.” That “election” has 
not been exercised by it; and how it can enure to the un- 
derwriters here sued, whose contract does not secure to 
them any such election, passes our comprehension. We 
cannot assent to the proposition, that when A, by his con- 
tract with B, secures to himself an election; and C, by his 
contract with B, does not secure any such election, the 
election of A’ enures to C,—especially if the election of 
A has not been exercised. 

The exception to the 11th charge asked by the under- 
Writers was waived by the agreement of the counsel of 
the parties, set out in the record immediately after that 
charge. The 14th charge asked relates to a ease of “par- 
tial loss,” and need not here be considered, as the jury 
were “requested by both parties to say in their verdict 
whether they found the loss total or not;” and, accord- 
ing to such request, found the loss to be a technical total 
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loss. It is plain from the finding of the jury, that a 


charge as toa “ purtial loss,” even if erroneous, did not 
injure the underwriters; and, therefore, such a charge 
would not authorize of reversal. 

[s—0.] The underwriters “ objected to the competency 
of Duke W. Goodinan, on the ground of interest.” That 
was the only ground of objection stated in the court be- 
low, and is, therefore, a waiver of every other ground. 
Creagh v. Savage, 9 Ala. R. 9590.) We shall not consider 
whether he was incompetent upon grounds of public policy, 
or by reason of section 2290 of the Code; but we shall 
confine our decision to the question, whether he was in- 
competent “on the ground of interest.” According to 
section 2502 of the Code, interest in the event of the suit 
does not render the witness incompetent, “unless the 
verdict and judgment would be evidence for him in an- 
other suit,” that is, evidence for him to prove something 
more than the mere fact of their rendition. Upon the 
authority of Atwood’s Adm’r vy. Wright, 29 Ala. R. 546, 
we decide, that the verdict and judgment here cannot be 
evidence for Duke W. Goodman in another suit, to prove 
anything beyond the fact of their rendition, (as to which 
they would be evidenee against all persons;) and that 
there was no error in overruling the objection to him ‘on 
the ground of interest.” 

We find no reversible error in the record, and aflirm 
the judgment. 


BRADFORD vs. SPYKER’S ADMWR. 
[BILL IN EQUITY FOR SETTLEMENT OF PARTNERSHIP ACCOUNTS. ] 


1. Statutory bar to suit for account.—Six years, which is the statutory limitation 
to an action at law for an account, likewise bars a suit in chancery for the 
settlement of partnership accounts. 

2. Waiver of statute by offer to account.—If the respondent, in his answer toa 


bill for an account, declares that “he is now, and at all times has been, 
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ready and willing to account; but insists that the balance on a proper 
accounting will be in his favor, and accompanies his answer with a plea of 
the statute of limitations, the plea is not waived by the offer to account. 
Lception to statute, as to mutual accounts, and accounts between merchants.x—Ac- 
counts between the several members of 2 mercantile partnership are not 
within the proviso to the statute of limitations respecting “ the trade of 
merchandise between merchant and merchant; but, unless all the items 
are on one side, they are mutual accounts, which the statute does not bar if 
one item is within the period of limitation. 
. Sufficiency of subsequent promise to remove statutory bar.—A subsequent promise 
made after the commencement of the suit, or an admission in the answer 
of items of accounts arising after the filing of the bill, is not sufficient to 


revive a cause of action already barred. 


ArpeaL from the Chancery Court at Wetumpka. 


Ileard before the Hon. JAMes B. Clark. 


Tue original bill in this case was filed on the 25th of 
April, 1848, by B. IH. Spyker, as administrator of Jona- 
than Spyker, deceased, against Joseph IL. Bradford; and 
sought a settlement of the partnership accounts of a mer- 
cantile firm which had existed, in the city of Montgom- 
ery, between said Jonathan Spyker and said Bradford. 
The partnership was formed in December, 1853, and was 
dissolved about the Ist January, 1836, when the stock of 
goods remaining on hand was divided between the part- 
ners. Bradford was the active partner of the firm, and 
the object of the bill was to make him account for assets 
alleged to have been since collected by him. Spyker died 
in January or February, 1842. The respondent, in his 
answer, admitted the formation of the partnership at the 
time alleged in the bill; but stated, that the firm was 
actually dissolved in August, 1835, though it continued 
the sale of goods on hand until the 1st January following. 
Ile further admitted that he had collected debts due the 
firm since that time, and expressed his readiness and wil- 
lingness to account for them; but insisted, that, on a 
proper accounting, a balance would be found in his favor. 
The material parts of the answer, bearing on these points, 
are copied into the opinion of the court. An amended 
answer was afterwards filed, pleading the statute of limit- 
ations of six years in bar of the relief sought by the bill; 
and subsequently an amended bill, averring, in avoidance 
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of the plea of the statute, the collection of money by 
the defendant within six years before the filing of the 
bill. 

On final hearing, on pleadings and proof, the chancel- 
lor held, that the bill would have been dismissed for 
want of equity, or on account of the staleness of the de- 
mand, if the defendant had interposed either defense; 
but that he had waived the plea of the statute of limita- 
tions, by averring in his answer his readiness and willing- 
ness to account. He therefore rendered a decree for the 
complainant, ordering an account; and his decree is now 


assigned as error. 








Wa. P. & T. G. Curtton, with whom were Martin & 
Batpwiy, for the appellant.—1. The chancellor miscon- 
eeived the effect of the decisions on which he held that 
the offer to account overruled the plea of the statute of 
limitations. Those cases only go to the character of the 
promise required to take a case out of the influence of the 


statute. The error of the chancellor consists in not dis- 
tinguishing between a promise relied on in the pleadings, 
as reviving a debt previously barred by the ‘statute, and 
an offer to account in an answer accompanied by a plea 
of the statute. In such case, to hold that the plea is 
overruled by the answer, is to ignore our statute, which 
authorizes the defendant to plead, demur and answer at 
the same time, and which was intended to secure to him, 
in adopting. that method of pleading, the same benefits 
from each defense as if they were separately pleaded and 
relied on. It was once ruled, that a plea of the statute 
of frauds, accompanied by an answer admitting the con- 
tract as charged, was overruled by the answer; but such 
an effect could scarcely be contended for under our statute. 
The point is fully covered by Crawford v. Childress, 
1 Ala. 482-87. The answer certainly does not overrule a 
demurrer; why should it have a greater effect in over- 
ruling the plea? ' 

2. The offer to account is limited and qualified—con- 
fined to the items set forth in the exhibit attached to the 
answer. It asserts and reiterates, again and again, the 
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staleness of the demands, and the statute which relievés 
the defendant from accounting for the failure to collect 
notes which were barred while in Spyker’s hands. The 
qualified admissions of the answer, offering to account 
for specified items, cannot be construed, contrary to their 
plain intent and purport, into an offer to go into the whole 
account. The authorities clearly show, that such an effect 
cannot be attributed to a qualified admission, accompa- 
nied by an averment that the balance is in the respond- 
ent’s favor.—Long. v. Greenville, 3 Barn. & Cress. 10; 
Collyer v. Willock, 4 Bing. 315; Fearn v. Lewis, 6 Bing. 
349; Linsell v. Bonsor, 2 Bing. N. C. 241; Tippets v. 
Hearne, 1 Cr. M. & R. 252; Mills v. Fowkes, 5 Bing. N. 
C., 455. It is admitted, that some old decisions are to be 
found, to the effect that a bare acknowledgment of a debt 
will remove the bar. Lord Mansfield once said, that the 
slightest acknowledgment would have that effect.—True- 
man vy. Fenton, Cowper, 584. But this decision is put 
down by Greenleaf among the overruled cases; and Lord 
Mansfield himself, in reviewing the case of Bryan v. 
Horseman, 4 East, 599, said: ‘‘ The reports on the statute 
of limitations have gone enormous lengths; there never 
was such another case as that cited.”—Mucklow v. St. 
George, 4 Taunton, 613. But the established doctrine 
now is, that any accompanying expression, going to neg- 
ative a promise to pay, will qualify the admission, and 
prevent a revival of the cause of action.—3 Wendell, 187; 
2 Pick. 868; 1 Martin & Yerger, 270; 8 Cranch, 72; 
11 Wheaton, 309; 1 Peters, 351; Angell on Limitations, 
218; 2 Greenl. Ev. (last ed.) §§ 441-45. 

8. The admitted collection of $80 by Bradford in 1849, 
after the commencement of the suit, is not sufficient to remove 
the bar of the statute. In the.first place, to give it that 
effect, would be to allow a plaintiff to recover upon proof 
without allegations, which is contrary a well-settled rule 
of chancery pleading. But, even if this matter were 
brought forward by supplemental bill, the promise would 
not be sufficient to remove the bar. But two authorities 
are cited in support of its sufficiency : they are—Danforth 
v. Culver, 11 Johns. 146; and Yea v. Fouraker, 2 Burr. 

10 . 
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1099. The former case is not in point; although the 
head-note purports to be such a decision, it is not war- 
ranted by the opinion of the court. The case of Yea v. 
Fouraker, then, is the only important case which sustains 
the position of the appellee; and it has’ been expressly 
overruled by several recent English cases.—Bateman 'v. 
Pindar, 3 Ad. & El. 572; Tanner v. Smart, 6 Barn. & 
Cress. 602; Angell on Limitations, pp. 219, 224, 239; 
2 Greenl. Ev. (last ed.) § 440, note 1; Smith’s Leading 
Cases, vol. 1, 701; 1 Ala. 488. Moreover, the principle 
on which Yea v. Fouraker was decided, to-wit, that the 
operation of the statute was to raise a presumption of 
payment, has been distinctly repudiated in the cases above 
cited, and is irreconcilable with the decisions of this court 
as to the effect and operation of the statute.—Bumgard- 
ner yv. Taylor, 28 Ala. 687; Torbet v. Wilson, 1 Stewart 
& Porter, 205. 


Parsons & J. WuitzE, contra.—1. The defendant waived 
the benefit of the statutelof limitations, by admitting his 
receipt of money belonging to the firm of Bradford & 
Spyker, and declaring his readiness and willingness to 
account for it. The expression of a readiness and willing- 
ness to pay a debt barred by,the statute of limitations, is 
a sufficient acknowledgment to avoid the bar, and revives 
the cause of action.—2 Greenl. Ev. § 440; Ross v. Ross, 
20 Ala. 105; and other decisions of this court. If Brad- 
ford, in response to a demand by Spyker’s administrator 
for a settlement, had made an admission in the words of 
his answer, it cannot be doubted that it would, under our 
decisions, have been sufficient to remove the bar of the 
statute; and no reason is perceived why a different effect 
should be attributed to the words when used in an answer 
to a bill for account. If the defendant intended to rely 
on the plea of the statute, as shielding him from an 
account, why declare his readiness and willingness to 
account? The plea is inconsistent with the offer to 
account, and, therefore, is overruled or waived by it. A 
party is required to claim the benefit of the statute of 
imitations—to plead and insist on it—or he will be held 
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to have waived it. If the bill had sought the recovery of 
a single debt or demand, and the defendant had filed a 
similar plea and answer, can it be doubted that the statu- 
tory bar,would have been avoided? 

2. It is said that the admission was qualified and lim- 
ited to the matters specified in the exhibit, and cannot be 
construed into an offer to go into a general accounting; in 
other words, that he is willing to account as far back as 
his interest will admit, but no farther. The court cer- 
tainly will not sanction a principle which would work 
such manifest injustice.—Baird v. Baird, 1 Dev. & Bat. 
538-41; Welch v. Usher, Riley’s (S. C.) R. 121; Ferns v. 
Burton, 1 Vermont, 439; U. 8. Eq. Digest, 276, § 545. 
The bill seeks to recover the balance due from the defend- 
ant, which can only be ascertained by taking the entire 
account. Besides, the exhibit to the answer admits 
mutual accounts; and the bar of the statute being inap- 
plicable to the last items, the whole account is taken from 
out its influence.—Todd v. Todd, 15 Ala. 745; Wilson v. 
Calvert, 18 Ala. 274; Angell on Limitations, 129, 132, 
and cases cited; 13 Vermont, 574; 22 Pick. 291. 

3. That the admissions relate to items collected after 
the bill was filed, makes no difference. It has been ex- 
pressly decided, that a promise, made after the commence- 
ment of the suit, is sufficient to remove the bar of the 
statute.—Yea v. Fouraker,2 Burr. 1099; Danforth v. 
Culver, 11 Johns. 146. It is true there are cases, some 
of which are cited for the appellant, which hold that a 
subsequent promise creates a new and distinct cause of 
action, for which the original promise is only the consid- 
eration; and that the pleadings must conform to the new 
promise. But these cases cannot be reconciled with the 
principle on which the decisions of this court rest. It is 
the settled practice here, as elsewhere, to declare on the 
original promise; and, if the plea of the statute is inter- 
posed, to reply the new promise. If the contrary doc- 
trine be true, an executor could not reply a new promise 
to himself, in answer to a plea of the statute; nor could 
a recovery be had, under a declaration on an original 
promise which was absolute, on proof of a subsequent 
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conditional promise; nor could a subsequent promise to 
a third person be given in evidence, under a declaration 
on the original promise; and yet a recovery has been al- 
lowed in each of these cases, notwithstanding the variance 
or departure, which, if the principle here contended for 
by the appellant be true, would have been an insuperable 
obstacle-—Townes & Nooe v. Ferguson, 20 Ala. 149; 
Hall, Weeks & Co. v. Darrington, 9 Ala. 502; Jordan v. 
Hubbard, 26 Ala. 438; St. John v. Garrow, 4 Porter, 
223; 5 Hill, 614; 1 Hill, 590. 


WALKER, J.—By the act of 1802, six years is made 
the period of limitation to actions of account.—Clay’s 
Digest, 326, § 78. Courts of law have, through the action 
of account, concurrent jurisdiction with courts of chan- 
cery over a partnership account, though the remedy has 
fallen into disuse.—Atwater v. Fowler, 1 Edw. Ch. R. 
417; Collyer on Partnership, book III, § 4, page 872, 
§ 298, note 1; Duncan v. Lyon, 3 John. Ch. 360. Where 
the jurisdiction of the chancery court is concurrent with 
that of a court of law, the statute of limitations govern- 
ing the legal action applies.—Crocker v. Clements, 23 Ala. 
296; Askew v. Hooper, 28 Ala. 634; Johnson v. John- 
son, 5 Ala. 90; Gunn v. Brantley, 21 Ala. 633; Maury 
v. Mason, 8 Porter, 227; Collyer on Part. 339, § 374; 
2 Dan. Uh. Pl. & Pr. 730-731; Patterson v. Brown, 
6Mon.10. The statute of limitations of six years is, there- 
fore, applicable to a suit in chancery, for the settlement of 
a partnership. 

The dissolution of the partnership, and the division of 
the stock, occurred at least twelve years before the com- 
mencement of the suit, To avoid the conclusion that the 
statute of limitations has during that period perfected a 
bar, two positions are taken: Ist, that by an assertion 
contained in the answer, that the defendant had always 
been, and was still, ready and willing to account for cer- 
tain debts, the bar of the statute was removed; and 2d, 
that items of debit and credit, in the account exhibited 
with the answer, defeat the plea of the statute of limita- 


tions. 
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That part of the answer, in which the offer to account 
is found, is in the following words: ‘* He admits, that he 
has collected some money on notes and accounts due the 
firm, since August, 1835, and also since January, 1836, 
and has disposed of some real estate belonging to said 
firm ; but he is now, and at all times has been, ready and wil- 
ling to aecount for the same, and here submits a full state- 
ment of all such notes, accounts, and sales of land, which 
have come to his possession, of which he has made collec- 
tion, and of which no account has been rendered, as set 
forth in exhibit A, which he-again asks may be taken as 
a part of his answer.” ‘ Exhibit A” contains a charge 
agajnst the respondent for $80 collected after the com- 
mencement of the suit, and acredit of $309 35 for money 
paid out after the commencement of the suit. There is 
no item of the account submitted within six years next 
before the institution of the suit, and the answer asserts 
that, upon an accounting, there will be a balance in favor 
of the defendant. 

[2.] The declaration by the respondent, in his answer, 
of his past and existing willingness to account for the items 
mentioned in his exhibit, may be taken as including the 
assertion of the existence of such readiness and willing- 
ness before the commencement of the suit, as well as at 
the time of answering. We do not doubt, that if an 
answer contains that which is requisite to defeat a plea 
which is incorporated in it, the plea would fail, because 
it would not be regarded as well pleaded.—Andrews and 
Wife v. Huckabee, 30 Ala. 143; Goodwin v. McGehee, 
15 Ala. 239; Ferns v. Burton, 1 Verm. 439. But a mere 
expression of readiness and willingness “to account,” espe- 
cially when it is accompanied by the assertion that the 
balance upon the accounting would be in the party’s 
favor, would not, if made before the commencement of the 
suit, remove the bar. It can have no greater effect, when 
made after the suit, and incorporated in the answer. To 
revive a cause of action barred by the statute, it is neces- 
sary that there should be an express or implied promise 
to pay; and a promise will not be implied, unless there is 
an acknowledgment of a liability and willingness to pay 
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the demand.—Evans v. Carey, 29 Ala.99; Townes & Nooe 
v. Ferguson, 20 Ala. 147; Ross. v. Ross, 6.105; Childress 
v. Crawford, 1 Ala. 482; Pool v. Relf, 23 7. 701. It is 
not sufficient that there should be a willingness to 
account. An account, it is true, is one object of the suit; 
but it is the mere means of ascertaining the amount of 
the balance, which the complainant claims to exist in his 
favor. This balance constitutes the demand or debt 
which the complainant seeks to recover, an acknowledg- 
ment of a liability and willingness to pay which is neces- 
sary to authorize the inference of a promise. 

The entire answer is to be taken together, in determin- 
ing whether there is a promise. Looking through .the 
answer, we find what the complainant insists is an ac- 
knowledgment sufficient to avoid the statutory bar accom- 
panied by a denial that the defendant owes any thing to 
the complainant, and asserting that the indebtedness is 
in his favor. If the expression in reference to accounting 
would be sufficient, standing alone, to defeat the plea, the 
other expressions would qualify and explain it, and show 
that the defendant did not intend to make any promise to 
pay. The principle is, that'a promise cannot be inferred 
from expressions which are coupled with words negativ- 
ing the intention to make such promise.—Perley v. Little, 
3 Greenl. 97-102; Purdy v. Austin, 3 Wendell, 190; 
Sanders v. Gelston, 15 Johns. 521; Angell on Limita- 
tions, 232. 

[3.] The next point is, whether the occurrence of two 
items, one of debit, and one of credit, after the commence- 
ment of the suit, would revive the cause of action. Al- 
though there are conflicting authorities upon the subject, 
we think that accounts between partners, inter sese, do not 
come within the exception to the statute in reference to 
the trade of merchandise between merchant and merchant. 
Partners engaged in merchandising do not deal with each 
other as merchants, but as one merchant the partnership 
made up by the aggregation of individuals deals with 
others.—Patterson v. Brown, 6 Monroe, 11; Coalter v. 
Coalter, 1 Rob. (Va.) R. 79; Spring v. Gray, 6 Mason, 





503; 8S. C., 6 Peters, 151; Codman v. Rogers, 10 Pick. . 
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112. But, notwithstanding the accounts between part- 
ners do not come within the exception applying to the 
trade of merchandise between merchant and merchant, 
their accounts are mutual accounts, unless the items are 
all on one side. Where there are mutual accounts be- 
tween two persons, whether merchants or not, and there 
is an item within the period of limitation, the whole 
account will be taken out of the statute.—Wilson v. Cal- 
vert, 18 Ala. 274; Todd v. Todd, 15 Ala. 743. Thesame 
principle would apply, where, after dissolution, both part- 
ners participate in the close of its affairs, and there are 
consequently debits and credits on both sides.—Tatum v. 
Williams, 3 Hare, 347, (25 E. Ch. 846;) Ault v. Good- 
rich, 4 Russ. 430, (4 Eng. Ch. 430;) Coster v. Murray, 
> Johns. Ch. 522; 8. C., 20 Johns. 576; Spring v. Gray, 
supra; Barber v. Barber, 18 Vesey, 286; Atwater v. 
Fowler, 1 Ed. Ch. 417; Codman v. Rogers, supra; 
McNair v. Ragland, 3 Mur. (N. C.) 189; Mandeville v. 
Wilson, 5 Cranch, 16. 

[4.] This doctrine, that items within the period of lim- 
itation will avoid the bar, is put by Lord Kenyon, in the 
decision of Catling v. Skoulding, 6 Term R. 180, (upon 
which case our decisions of Todd v. Todd, and Wilson v. 
Calvert, supra, are based,) on the ground that a promise 
may be implied. Therefore, the question whether the 
occurrence of items in the account after the commence- 
ment of the suit will revive the cause of action, is identical 
with the question, whether an express promise after the 
commencement of the suit will have that effect. Thus 
the case is narrowed down to this point: Will a promise 
after suit brought constitute a good reply to the plea in 
the pending suit? : 

In Yea v. Fouraker, 2 Burr. 1099, a case decided in 1760, 
it is said, without the assignment of a reason, “that an 
acknowledgment of a debt after the commencement of 
the action takes it out of the statute of limitations.” 
The same doctrine is asserted, arguendo, in Thornton v. 
Illingworth, 2 B. & C. 824, (9 E. C. L. 256;) and it is 
placed upon the ground, that the statute proceeds upon 
the supposition of payment. In the case of Little v. 
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Blount, 9 Pick., Thornton v. Illingworth is quoted from 
in argument without any expression of approval or disap- 
proval. In Morris v. Vanderen, 1 Dallas, 64, it is inci- 
dentally remarked, that there was one case in the books, 
where it was held, that an acknowledgment of a debt 
after suit takes it out of the statute. In Sluby v. 
* Champlin, 4 Johns. 461, an acknowledgment made at the 
time of thé defendant’s arrest was held sufficient to 
remove the bar. In the head-note to Danforth v. Culver, 
11 Johns. 146, it is said, that a promise after the com- 
mencement of the suit is sufficient ; but the opinion does 
not touch this point. In Love v. Hackett, 6 Geo. 486, 
there is a remark not necessary to the decision of the 
case, that a promise after the commencement of the suit 
would be a sufficient reply to the plea. 

Two theories of the statute of limitations have been put 
forth. One is, that the statute merely creates a presump- 
tion of payment. The consequence is, that, under this 
theory, the statute became rather a rule of evidence, and 
any evidence would prevent its operation upon the case, 
which showed that the debt was due and unpaid when the 
suit was commenced. Admissions and acknowledgments 
occurring at any time, whether before or after the suit, 
would, of course, be adequate, under this theory, to take 
the case out of the statute. Another theory is, that the 
statute takes away and extinguishes the remedy; and 
that a promise, express or implied, is necessary to the 
maintenance of the action; and that it is the new prom- 
ise which gives the remedy, which the statute took away. 
Upon this theory, the action could not be upheld by a 
promise made after suit; and, in our opinion, this is the 
correct exposition of the principle upon which the statute 
proceeds, and the decisions which admit the sufficiency 
of a promise, subsequent to revive the cause of action are 
wrong. 

In 1827, long after the decision in Yea v. Fouraker, 
supra, and three years after the decision in Thornton 
v. Illingsworth, supra, the case of Tanner v. Smart 
was decided.—6 B. & C. 603, (18 E. C. L. 273.) In 
that case, the proposition that the statute is founded on 


ree — 




















els thie im en 


JANUARY TERM, 1858. 145 
Bradford v. Spyker’s Adm’r. 








the presumption of payment was repudiated, and with it 
the idea that any acknowledgment sufficient to rebut 
that presumption would avoid the bar. Yea v. Fouraker 
heads a long list of cases, cited in that case, as giving an 
incorrect exposition of the principle upon which the 
statute operates. In the still later case of Bateman v. 
Pindar, 3 A. & E. (N.S.) 57, (43 E. C. L. 873,) the decis- 
ion in Yea v. Fouraker is expressly overruled, and the 
dictum in Thornton v. Illingworth is declared to have been 
wrong. The judges said, that those two cases were right, 
if the statute takes effect upon the ground that, after a 
certain time, it shall be presumed that the debt has been 
discharged ; for, if that be so, an acknowledgment at any 
time would rebut that presumption ; but that in Tanner 
v. Smart the earlier cases were revised, and the doctrine 
as to presumption of payment repudiated, and that since 
that decision an acknowledgment of payment after suit 
would not prevent the operation of the statute. 

In New York, where the decision in Sluby v. Champ- 
lin, supra, was made, the courts adhere to the idea, now 
exploded in England, that the statute is founded upon 
the presumption of payment.—See Phillips v. Peters, 
21 Barbour, 351. The decisions of that State would, 
therefore, be no authority where the opposite theory of 
the statute was adopted. The incidental remark made in 
Morris v. Vanderen refers to, but does not in any way 
adopt, the case which asserts that a promise after suit 
would defeat the bar. Nor does the decision in Little v. 
Blount, supra, adopt that doctrine; on the contrary, it 
maintains the opposite. Itsays, “The new promise alone 
gave the remedy. There was a sufficient consideration 
for this promise. A debt barred by the statute of limita- 
tions is a good consideration for an express promise. 
But it is not necessary to declare on the new promise. 
According to the established rules of pleading, the plain- 
tiff had a right to declare on the original promise; but, 
when the statute of limitations was pleaded, he might 
reply the new promise. When the pleadings assume this 
shape, the original promise is apparently the cause of 
action, but it is the new promise alone that gives it vital- 
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ity; and that substantially is the cause of action.” The 
remark in the Georgia case of Love v. Hackett, supra, 
seems to have been made upon the authority of Yea v. 
Fouraker, and Danforth v. Culver, without observing 
that the former was overruled, and the latter incorrectly 
represented in the head-note. 

The court of appeals of South Carolina maintain, in an 
able and conclusive argument, in Reigne v. Desportes, 
Dudley’s L. & E. 118, that the old debt is nothing more 
than the consideration of the new promise, and that this 
new contract is the cause of action. The same court, in 
the case of the Wingaw Indigo Society v. Kidd, Dudley’s 
L. & Eq. 115, decide, that an action brought on a note 
barred by the statute of limitations cannot be sustained 
by evidence of a promise to pay made aftet the action was 
commenced. The court, in the decision, used the follow- 
ing language: “According to the principles of the case I 
have cited,”’ (Reigne v. Desportes, supra,) “to entitle the 
plaintiff to recover, it was not necessary to declare on the 
new promise. Still, however, the plaintiffs cannot re- 
cover on the proof; for, although they are not required 
to declare on the new promise, yet they are required to 
show a cause of action when the writ bears date. This 
could not be done by proof of a promise made subse- 
quently. Such proof, in strictness, was inadmissible ; 
but, when not objected to, and received as in this case, it 
would only showthat, at the commencement of the plain- 
tiff’s action, no cause of the action existed. To permit 
a recovery on such proof, would be about as reasonable as 
to permit a recovery on a note not due when the plaintiff's 
action was commenced.” 

In the case of Bell v. Morrison, 1 Peters, 351, which is 
a controlling decision in most of the American courts, the 
statute was regarded as extinguishing the remedy; and it 
was held, that the recovery must be upon the new prom- 
ise; and that the action is maintainable only by virtue 
of the new prom.se. That decision was declared to be a 
correct exposition of the law by this court, in Crawford v. 
Childress, 1 Ala. 482, and has ever since been adhered to. 
In Crawford v. Childress, this court said: “ The statute 
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of limitations is a wise and beneficial law, not designed 
merely to raise a presumption of payment of a just debt from 
lapse of time, but to afford security against stale demands, 
after the true state of the transaction may have been for- 
gotten, or be incapable of explanation -by reason of the 
death or removal of witnesses. That there are authori- 
ties, which assert that the statute is founded in presump- 
tion of payment, cannot be denied; but the opposite 
authorities are sustained by the current of decisions at 
this day, as more consonant to legal rules.” Again, the 
uniform decision in this State, that an express or implied 
promise is necessary to prevent the operation of the stat- 
ute, is irreconcilable with the idea, that the statute is 
founded in mere presumption of payment, or is a rule of 
evidence which may be rebutted by admissions made after 
the suit is brought. The requisition that there must be 
a promise is only consistent with the supposition that the 
right of action is gone—that the remedy is lost, and that 
the right of action exists only by virtue of the new prom- 
ise. It is, furthermore, only upon that supposition that 
our decision in Bumgardner v. Taylor, 28 Ala. 687, can 
be vindicated. The decision in that case, which is sup- 
ported by the Pennsylvania decision of Haydock v. Tracy, 
3 W. &S. 507, is, that a promise made on Sunday will not 
revive the cause of action. Neither the law of this State, 
nor that of Pennsylvania, would exclude evidence of 
admissions because they were made on Sunday. Those 
decisions rest upon the idea, that the new promise is a 
contract, based upon the old promise as its consideration, 
and that it is the real foundation of the action. 

The language of the statute of limitations is, that the 
actions “shall be commenced within six years after the 
cause of action accrued, and not after.’”-—Clay’s Dig. 326, 
§ 78. The palpable effect of this language is, that when 
the defense is made, no action upon the original promise 
can be maintained, after the expiration of the prescribed 
period. If, then, an action can be had, it must be upon 
the new promise. The true and legitimate construction 
of the statute affords, therefore, a strong argument in 
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support of the position which this court has heretofore 
occupied upon this question. 

We are impelled by the authorities cited, and the rea- 
soning adduced, to the conclusion, that the new promise 
is the real and true cause of action, and that it is upon it 
that the recovery must be had. We could not attain a 
different conclusion, without a manifest departure from 
the established judicial policy of this State, as exhibited 
in repeated decisions of this court. From this conclusion 
a decision fatal to the suit, upon the plea of the statute of 
limitations, is inevitable. For it is a principle, to which 
there is no exception now remembered, that there must 
be a complete cause of action at the commencement of 
the suit. ; 

A plausible argument against our conclusion has been 
drawn from the practice of declaring on the old promise. 
The reply to this is, that the declaring upon the original 
promise is an anomaly in the law, having its sanction 
rather in practice, than in principle; and that, as was 
remarked by C. J. Best, “the new promise ought, in 
strictness, to be declared on; but the practice is inveter- 
ate the other way, and we cannot get over it.”—Upton 
v. Else, 12 Moore, 3803, (22 E. C. L. 451.) Although the 
new promise is brought forward in the declaration, yet, 
(as was said by this court in Crawford v. Childress, supra,) 
‘* Tt is considered as one of the promises laid in the declaration, 
and one of the causes of action which the declaration states.” 

We need not consider the question, whether a subse- 
quent promise to the representative could be replied to 
a suit upon promises by the deceased. Upon that ques- 
tion the authorities are conflicting, and it does not arise 
in this case.-—Angell on Limitations, 316, § 5. 

It is not contended, and we do not find, that the mat- 
ters averred in the amended bill, by way of replication to 
the plea of the statute of limitations, are sustained by 
proof, farther than that which we have already noticed. 
It is, therefore, not necessary for us to notice them in this 
opinion. 

It is due to the chancellor who decided the case below 
to state, that the fact does not seem to have been called 
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to his attention, that the matter relied upon to take the 
case out of the statute occurred after the commencement 
of the suit. 

The decree of the court below must be reversed, and a 
decree here rendered, dismissing the complainant’s bill; 
and the complainant must pay the costs of the court 
below, and of this court. 





GRIFFIN vs. WALL. 


[IN MATTER OF CONTESTED SHERIFF’S ELECTION. ] 


1. Trial on appeal to circuit court not de novo.—ln case of a contested election, 
removed by appeal from the probate to the circuit court, (Code, 
§§ 300-338,) the cause should be tried on the record alone, and not de novo. 

. Statement of grounds of contest, and notice of votes illegally received or rejected. 
An averment in the statement, contesting a sheriff’s election, that A. B. 
‘“‘ was the successful candidate,” is equivalent to an averment that he had 
been “declared elected ;” and if the statement is accompanied by a list of 
the names of the voters whose votes were illegally received or rejected, it 
is a sufficient compliance with the requisitions of the statute, (Code, § 277,) 
so far as the contestant is concerned. 

8. Counter notice, when necessary.—If the party whose election is contested de- 
sires to offer evidence of votes for himself which were illegally rejected, or 
votes for his opponent which were illegally received, he mustserve a notice 
of the names of such voters, similar to that which is required of the contest- 
ing party, (Code, § 277 ;) otherwise, he can only adduce rebutting evidence 
as to the votes specified in the contestant’s notice. 

4. Error without injury in not requiring counter notice—The contesting party can- 
not complain on error of the refusal of the probate judge to require his 
opponent to give counter notice of votes illegally received or rejected, when 
it appears from the record that the probate judge, in recounting the votes, 
did not reject any vote which had been cast for the contestant, nor receive 
and count any vote for his opponent which bad been rejected. 

. Plea unnecessary.—It is not necessary that the person whose election is con- 
tested should file a plea to the statement. 

. Examination of poll-lists and ballots, and effect as evidence..—It is the duty of the 
probate judge to receive any legal evidence of errors or mistakes in either 
the poll-lists or ballots. but to be controlled by them if unexplained ; and if 
there remains an irreconcilable conflict between the number of voters and 
the ballots, after all the testimony has been heard, the number of votes 
shown by the poll-lists is entitled to more credit than the unexplained num- 
ber of ballots found in the box. 
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7. Injury presumed from error.—When the record does not show the number of 
votes found for either party on the final recounting by the probate judge, 
the appellate court cannot intend that the counting of illegal votes for the 
party declared elected was an error harmless to the contestant, but must 


presume injury from the error. 

8. Domicile of voter as affected by change of residence.—If a voter goes to another 
county, for a temporary purpose only, and with the intention of returning, 
this does not work a change of domicile, nor a forfeiture of his right to vote 


in his own county. 
9. Impeaching witness—A party cannot be allowed to impeach a witness intro- 


duced by himself. 
10. Proof of domicile by reputation and declarations.—A party’s present or former 


residence cannot be proved by reputation, or common report ; nor are his 
declarations competent evidence to prove his former place of residence, 
when the question arises in a controversy between third persons ; but the 
declarations of a party on leaving home, or immediately previous thereto, 
or while on a journey, explanatory of the act-or object of leaving home or 
performing such journey, are competent evidence, on the principle of res 
geste, whenever the act itsclf is material. 

11. Judgment reversed and rendered.—In reversing the decision of the circuit 
court, affirming the judgment of the probate judge in a contested election 
case, the appellate court will itself render the judgment which the circuit 
court ought to have rendered, whenever the record enables it to do so. 


APPEAL from the Circuit Court of Coosa. 
Tried before the Hon. C. W. Rapter. 


In this case, the election of Thomas T. Wall to the 
sheriffalty of Coosa county was contested by David A. 
Griffin, an opposing candidate, who filed in the office of 
the probate judge, on the 21st August, 1857, a written 
statement containing the following allegations: That the 
election for sheriff of said county was had on Monday, the 
3d day of August, 1857, said Wall and Griffin being the 
opposing candidates; “that fraud and malconduct inter- 
vened at said «lection, on the part of certain inspectors 
and clerks, at the following precincts: No. 1, Wetumpka; 
No. 8, or Lee’s precinct; No. 5, or Nixburg precinct ; 
No. 6, or Rockford precinct; No. 7, or Traveler’s-rest 
precinct; and No. 9, or Adkins’ precinct;” “that the 
said frauds at precincts Nos. 1, 5,6 and 9 consisted in 
counting more votes for Thomas T. Wall, the successful 
candidate, than he received, and so certifying upon the 
poll-list sent up or returned to the sheriff of said county ; 
that the fraud at precincts Nos. 3 and 7, and also in part 
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at No. 6, consisted in not counting for petitioner the 
number of votes which he received, and which should 
have been counted for him;” ‘that a number of illegal 
votes were received and counted for said Wall, which, if 
taken from him, will reduce the number of his legal votes 
below the number of legal votes received by petitioner; 
and that certain legal votes were rejected at said election, 
lists of which legal and illegal votes are hereunto ap- 
pended.” 

The statement, or petition, was verified by the affidavit 
of the contestant, to the effect “that the facts and state- 
ments of the foregoing declaration are true and correct, 
according to the best of his knowledge, information, and 
belief; ”’ and the appended lists contained the following 
names: “Illegal votes received, with the names of the 
persons offering them—No. 1, J. C. Trawick; No. 2, B. 
F. Temple; No. 38, William J. W. Brown; No. 4, Sidney 
S. Pennington; No. 5, M. R. Trawick; No. 6, Alfred 
Hutchinson ; No. 7, Frank Lewis; No. 8, J. C. Flinn; 
and No. 9, —— Bracks. Legal votes rejected—No. 1, 
offered by John Meadows; with divers others, both of 
votes illegally received, and of votes illegally rejected, a 
list of which will be appended and furnished to the defend- 
ant, as soon as ascertained.” 

A demurrer was interposed to this statement, on 
account of the uncertainty and insufficiency of its allega- 
tions, but was overruled by the court ; and the defendant 
Wall then filed several pleas, denying the truth of the 
averments contained in the contestant’s statement, and 
alleging that the inspectors rejected several legal votes for 
Wall which should have been received, and, on the other 
hand, received and counted several illegal votes for the 
contestant which should have been rejected. The con- 
testant demurred to the several pleas which averred the 
reception of illegal votes for him, and the rejection of 
legal votes for Wall, and moved the court to strike them 
out, because no notice had been served on him that evidence 
would be offered in reference to such votes; but the 
court overruled the demurrer and motion, and issue was 
then joined on all the pleas. The contestant also asked 
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for a continuance, after the overruling of his demurrer, 
on the ground of surprise, and because he was not then 
prepared to go into a contest respecting the legality of the 
votes mentioned in the special pleas, of which no notice 
had been served on him; but the court refused to grant 
it, and the contestant excepted. 

The parties then proceeded to offer evidence as to the 
matters in issue; the contestant reserving numerous 
exceptions to the rulings of the court during the trial, of 
which it is only necessary to notice such as are decided by 
this court. 

“Upon a recount of the ballots of precinct No. 9, it 
appeared that Wall only received 48 votes, instead of 49, 
as was certified by the managers of said precinct to the 
sheriff; and upon a recount of the ballots at precinct 
No. 3, Wall also lost one vote. By recount of the ballots 
of precinct No. 7, Wall gained one vote, and, at precinct 
No. 5, gained three votes, while the contestant lost one; 
but, by reference to the poll-lists from said precinct, it 
appeared there were only 352 names upon any of said 
lists, while there were 356 ballots in the box, upon twelve 
of which there was not the name of either candidate for 
sheriff. There was one ballot on which the name of 
Griffin seemed to have been marked out with a pencil, 
and the name of Wall written very lightly; and there 
were two tickets, which appeared to be parts of one and 
the same ticket, with the name of ‘ candidate for sheriff’ 
on one part only, and the word ‘senator’ on the other. 
The contestant then offered to prove, by said poll-lists 
and ballots, that one W. J. W. Brown, whose vote was 
contested, voted at said election ; but the defendant Wall 
objected to the introduction of the ballots, on the ground 
that no evidence had been introduced to show that Brown 
was an illegal voter. The court sustained the objection, 
and the contestant excepted.” The contestant after- 
wards proved, by one of the managers of the election 
at precinct No. 1, that said Brown voted at said election ; 
and other proof being introduced, showing that he had 
removed to Coosa county about the 1st May preceding the 
election, the probate judge rejected his vote. 
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To prove the residence of Alfred Hutchinson, the legal- 
ity of whose vote was contested, the contestant asked a 
witness, “if he knew where said Hutchinson had formerly 
resided ;”” to which the witness answered, “ that he only 
knew from said Hutchinson’s declarations.” The court 
excluded the proof of these declarations, and the contest- 
ant excepted. The contestant then offered to prove 
“what was the general reputation amongst said Hutch- 
inson’s neighbors, as to his former residence ;” but the 
court rejected the proof, and the contestant excepted. 

The contestant disputed the legality of the vote of J. C. 
Flinn, and proved that he had gone to Kansas territory, 
with Col. Buford’s company of emigrants, in June, 1856, 
and was seen at Westport, Missouri, in the latter part of 
September, 1856. He also offered to prove the declara- 
tions of said Flinn, “ on the day of election, relative to his 
citizenship and residence in Kansas;”’ and reserved an 


exception to the rejection of the declarations as evidence. 
Flinn himself testified, “that he left Alabama with Bu- 
ford’s emigrants, and went with them as far as Westport, 


Missouri; that he went into Kansas alone, and returned 
to Wetumpka on the 2d January, 1857; that he did not 
leave Alabama with the intention of abandoning his resi- 
dence here, nor of making Kansas territory his residence ; 
that, by ‘emigrating,’ he meant that he emigrated there, 
and emigrated back again—that is, he went there, and 
came back; that he went to look at the country, and 
did not locate any pre-emption.”’ The record does notshow 
whether the vote of Hutchinson was received or rejected 
by the probate judge. 

A great deal of evidence was introduced by both parties 
relative to John Meadows, whose vote was rejected by the 
managers of the election; but the opinion of this court, in 
view of the fact that it does not appear for which one of 
the two candidates he would have voted, renders this evi- 
dence entirely immaterial. 

“The contestant introduced one Pennington as a wit- 
ness, who testified, that he resided in Montgomery county 
until last January, paid taxes there last year, and gave in 
his taxes there this year, but did not know whether the 
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assessor took down his poll or not; that his poll was not 
on the list which he gave the assessor, but it was not usu- 
ally on said list, and the receipt for his taxes usually men- 
tioned his poll with other items; and that he had resided 
in Coosa county since January last. The contestant, 
having called the attention of said Pennington to the 
time and place at which he had a conversation with one 
John Loyall, upon the subject of his taxes and assessing 
the same in Coosa county, offered said Loyall as a witness 
to contradict the statements of said Pennington relative 
thereto. The court sustained an objection to the testimo- 
ny of Loyall on this point, on the ground that the con- 
testant himself had introduced Pennington as a witness, 
and, therefore, could not discredit him ; and to this ruling 
of the court the contestant excepted.” 

The residence of Frank Lewis, the legality of whose 
vote was contested, was in issue. One of the contestant’s 
witnesses testified, “that said Lewis, to the best of his 
knowledge, lived on section 12, in township 18, range 19; 
and another, that he lived on section 12 or 13.” The 
contestant then proposed to prove by one Letcher, who 
was a brother-in-law of Lewis, “that when said Lewis 
was about to remove to the place where he now lives, 
which was about two years ago, he said he was moving 
to Montgomery county, and had since told him that he 
lived in Montgomery.” The court excluded this evi- 
dence, on the defendant’s objection, and the contestant 
excepted. 

The contestant proved, by one Glenn, that J. C. Tra- 
wick, who was admitted to have voted for Wall, “left his 
father’s house in Coosa county, some time in March, and 
did not return until about the last of July. Contestant 
then asked the witness, if he knew where said Trawick 
was during his absence from his father’s house; to 
which the witness replied, that he did not know of his 
own knowledge, but had seen letters purporting to have 
come from him. The contestant then proposed to prove 
where said letters were postmarked, to whom they were 
addressed, and in whose possession they were. The court 
excluded this evidence, on the defendant’s objection, and 
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the contestant excepted. Said Trawick was then intro- 
duced by the contestant, and testified, that he left his 
father’s residence in Coosa county, which was his resi- 
dence, some time in March, and went to Shelby county, 
where he went to work, and remained there until the 22d 
July; but said witness further stated, that he did not 
leave his residence in Coosa county with the intent to 
abandon it, and that he only had a contract for business 
by the month, and not by the year.” 

“The contestant also made a motion, which was argued 
at the hearing, to reject two of the votes which Wall had 
gained by the recount of the ballots at the Nixburg pre- 
cinct, on the ground that there were not so many names 
upon any of the poll-lists at said .precincts as there were 
ballots in the box, and that these two ballots were, as he 
contended, wholly unaccounted for and unexplained. 
The court overruled said motion at the hearing, and the 
contestant excepted.” 

The court also allowed the defendant, against the con- 
testant’s objections, to adduce evidence in reference to 
legal votes for himself which the managers had rejected, 
and illegal votes for the contestant which they had receiv- 
ed. The ground of objection by the contestant to this 
evidence was, that the defendant had not served notice on 
him that the legality of these votes would be controverted. 
Exceptions were reserved by the contestant to the admis- 
sion of this evidence. 

The probate judge, on recounting the votes, decided 
that Wall was legally elected sheriff of the county. The 
contestant claimed an appeal to the circuit court, and 
there insisted that the trial should be had de novo. The 
court refused his motion, and held that the trial must 
there be had on the record sent up by the probate judge. 
The contestant reserved an exception to this ruling of the 
court, and proceeded to assign errors on the record, em- 
bracing all the rulings of the probate judge, seventeen in 
all, to which he had reserved exceptions. On _ these 
assignments of error, the circuit court affirmed the judg- 
ment of the probate judge. From this judgment the con- 
testant now appeals, and here assigns as error the refusal 
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of the circuit court to grant him a trial de novo, and all the 
rulings of the probate judge which were affirmed by the 
circuit court. 


L. E. Parsons, for appellant. 
Exmore & YANCEY, contra. 


STONE, J.—We do not entertain a doubt of the cor- 
rectness of the decision of the circuit court, in denying to 
appellant the right to a trial de novo in that court. The 
sections of the Code which give the right of appeal, first 
from the probate to the circuit court, and afterwards from 
the circuit to the supreme court, are, in substance, identi- 
eal. We know of no principle of construction which will 
authorize us to discriminate between the effect of these 
several appeals.—Code, §$ 334, 335, et seq. 

Section 337, which relates to each of these classes of 
appeal, authorizes “the clerk of the appellate court, if the 
decision is against the appellant, [to] issue execution for 
the costs of the appeal, agaiust such securities.” The 
phrase, “costs of the appeal,” is very inappropriate to 
convey the idea of costs of a trial de novo. They express 
with precision the meaning of the legislature, if the ap- 
peal to the circuit court be triable on the record alone. 

Another reason: Section 317 of the Code provides, 
that when the judge of probate “is incapacitated, under 
section 560 of this code, from trying such contests,” the 
trial must be transferred to the circuit court. Sections 
318 and 319 of the Code direct how such trial is to be 
conducted, and, among other things, authorize the circuit 
court, ‘for cause, to continue such contest to a day after 
the termination of the circuit, or to the next succeeding 
term.” Now, the language of these sections clearly 
makes it the duty of the circuit court, in cases where the 
judge of probate is incapacitated to try the case, to hear 
the testimony, and try the facts; and it may even adjourn 
the trial toa day in vacation. Section 834, and those 
following, contain no such provisions, nor can any such be 
implied from them. 

[2.] We think the statement filed by the contestant in 
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this case is substantially sufficient.—Code, §§ 273, 279, 
280. The notice was also sufficient, so far as the action 
of the contestant is concerned.—§ 277. True, the state- 
ment would have conformed more strictly to the statute, 
if it had affirmed in terms that Mr. Wall had been 
declared elected.—§ 273. The averment is, that Mr. Wall 
was the successful candidate, which is substantially the 
‘same thing. 

[3.] A question, very important in practice, arises upon 
the construction of sections 275 and 277 of the Code. 
Section 275 clearly contemplates, that in a contest on 
account of illegal votes received, or legal votes rejected, 
the real issue is, whether the party whose election is con- 
tested, or some other person voted for, received the greater 
number of legal votes, or would have received the greater 
number, if all the legal votes offered had been received 
and counted. Under this section, both parties are, or 
may become, actors. Section 277 declares, that “no 
testimony must be received of any illegal votes, or the 
rejection of any legal votes, in any contested election, 
unless the party contesting has given to the adverse party 
notice in writing of the number of illegal votes, and by 
whom given, or the number of legal votes rejected, and 
by whom offered, which he expects to prove on the trial.” 
Section 278 fixes the time of legal notice; namely, “at 
least ten days before the trial.” 

The literal import of the language above copied will 
exclude all evidence as to the legality of votes given or 
rejected, unless notice be given. It does not discriminate 
between votes given or offered for either the one or the 
other candidate. The language is general—“ no testimony 
must be received.”’” The contingency, on which this prohi- 
bition is to be inoperative, is, that the party contesting has 
given notice to the adverse party. A literal construction 
of this language would require, that the party contesting 
shall give notice to his adversary of the votes, as to the 
legality of which that adversary is to be permitted to offer 
testimony. A statement of this proposition is its refuta- 
tion. We think we carry out both the spirit of the law, 
and the intention of the legislature, by holding that each 
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party, when he becomes actor, shall give notice of the 
votes given to his competitor, which he proposes to assail 
as illegal, and of the legal votes offered for himself and 
rejected.—Petty v. Walker, 10 Ala. 379; Stewart v. Har- 
grove, 23 Ala. 429. 

[4.] The question last above considered does not justify 
a reversal of ‘this case. No vote which had been cast 
for Griffin appears to have been rejected, and no vote 
which had been offered fer Wall and refused, was received 
and counted on the trial of the contest before the probate 
judge. The decision of the probate judge on this ques- 
tion was, then, error without injury.—Dunlap v. Robin- 
son, 28 Ala. 100; Smith v. Martin, 18 Ala. 819. 

[5.] We do not propose to consider the correctness of 
the several rulings of the probate judge on the pleadings, 
further than to say he correctly overruled the demurrer 
to contestant’s statement. The Code does not require 
that the person, whose election is contested, shall plead 
to the statement, and we think no plea necessary. If he 
desire to offer testimony, as to votes which he alleges 
were illegally given to an opposing candidate, or as to 
legal votes offered for himself and rejected, he secures 
that right to himself by serving notice according to see- 
tions 277 and 278 of the Code. 

The record does not inform us of the final ruling of the 
probate court, except in a few particulars, and in the gen- 
eral result. We deem it unimportant to decide each and 
every point that was raised on the admissibility of evi- 
dence. We will lay down a few rules which we think 
will be sufficient to direct the probate judge on another 
trial. 

[6.] The questions raised on the recount of the votes at 
the Nixburg precinct, are not so clearly and fully pre- 
sented as that we can safely pronounce upon them, in all 
their bearings. Under the Code, (§§ 209, 210,) if the in- 
spectors and clerks do their duty, in recording the names 
of the voters, and the number on the poll-lists, and the 
number on the ballots, the means of correcting errors and 
mistakes in counting out the ballots will be readily fur- 
nished to the court trying the contest. Tis duties are 
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pretty clearly shadowed forth in sections 222 and 223 of 
the Code. Wedo not say the court should confine his 
investigations to what appears on the poll-lists and bal- 
lots. He certainly should hear any legal evidence of 
errors or mistakes in either. In the absence of explana- 
tions, however, he should be controlled by them. In 
case of discrepancy between the number of names on the 
poll-lists and the number of ballots found in the box, he 
should endeavor, by an examination of the several bal- 
lots, and a comparison of them with the poll-lists, aided 
by any other legal evidence that may be offered, to ascer- 
tain the correct number of the legal votes given at that 
precinct. This is his highest duty. If more ballots are 
found in the box than there are names on the poll-list, he 
should examine and compare the numbers oneach. If 
ballots are found without numbers, he should, if possible, 
ascertain whether the supernumerary ballots are part and 
parcel of some other ballots properly numbered, and sev- 
ered from them by accident or design. If, on hearing 
the entire proof, there are ballots for which there are no 
corresponding voters on the poll-lists, or established by 
other competent testimony, such ballots must be rejected. 
We add further, that under the Code, if after hearing all 
the testimony, and proper examination of the poll-lists 
and ballots, there remain an irreconcilable conflict be- 
tween the number of voters and the ballots, the number 
shown by the poll-lists is entitled to more credit than the 
unexplained number of ballots found in the box. In an- 
nouncing this as our conclusion upon the sections of the 
Code, we feel it our duty to state that, we have carefully 
examined the ease of The State v. The Judge of the 9th 
Circuit, 13 Ala. 805. That case presented the simple 
question of the relative weight as evidence of the ballots 
found in the box, and the ¢ally-lists or sheets made by the 
clerks in counting out. The poll-lists were not referred 
to, in that portion of the opinion which is relied on by 
appellee.—13 Ala. p. 815. The statement of the facts, as 
made by the reporter, and the portion of the opinion we 
refer to, show this to be the case. The poll-lists stand on 
different ground. Unexplained, they have more sanc- 
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tions of verity, than ballots in the box, for which there 
are no names or numbers on the poll-lists. 

[7.] The bill of exceptions recites, that it contains all the 
evidence. Some of the supernumerary votes found in the 
box at Nixburg are not sufficiently accounted for, as far 
as we have been able to understand the record. These 
votes appear to have been counted for Mr. Wall; and, as 
the facts appear to us, this was an error to the prejudice 
of Griffin. We are not informed as to the number of 
votes found for either of the candidates on the final count, 
and hence we are not able to say that this error was harm- 
less. On another trial these questions may be made plain. 
See Mims v. Sturdevant, 23 Ala. 664. 

The testimony found in this record, which relates to the 
vote offered by Meadows, is so unsatisfactory and con- 
flicting, that we are unable to say there was error in re- 
jecting it. It is left in extreme doubt, for which of the 
candidates he would have voted, if he had been allowed 
the privilege. 

[8.] The rules to be observed in reference to questions 
of disputed domicile or residence, are considered and set- 
tled in the cases of The State v. Hallet, 8 Ala. 159; State 
ex rel. v. Judge of the 9th Circuit, supra ; Boyd v. Beck, 
29 Ala. 703. The principles settled in those cases will 
enable the probate judge to determine all questions of 
this kind likely to arise on another trial. The letters 
received from Trawick, while he was in Shelby county, 
tended by their post-marks to show where he then was. 
Evidence of them ought to have been received. If, how- 
ever, the evidence of Trawick be believed, that he went 
to Shelby for a temporary purpose only, with the inten- 
tion of returning, he did not thereby forfeit his domicile. 

[9.] The court rightly rejected the testimony of Loyall, 
offered to contradict the testimony of Pennington. Pen- 
nington had been introduced by contestant as his witness, 
and he could not impeach his own witness. 

[10.] Reputation, or common report, of either the pres- 
ent or former residence of any voter, is not legal evidence. 
Neither are declarations of a party, that he has lived in a 
particular place or county, evidence that such is the fact, 
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when the question arises in a contest between other per- 
sons. What a party says on leaving home, or immedi- 
ately previous thereto, or while on a journey, explanatory 
of the act or object of leaving home or performing such 
journey, is admissible evidence as part of the res geste, 
whenever the act itself is material evidence. So, as a 
general rule, whenever in any controversy, it is permissi- 
ble to prove any act of a third person, the declarations of 
such third person, accompanying the act, and explanatory 
thereof, are also admissible. What degree of credit the 
accompanying declarations shall receive, must depend on 
their reasonableness and consistency.—Pitts v. Burroughs, 
6 Ala. 783; Stallings v. Newman, 26 Ala. 300; Gillespie 
v. Burleson, 28 Ala. 551; Scott v. The State, 30 Ala. 

The judgment of the circuit court, affirming the decis- 
ion of the probate judge, is reversed; and this court, pro- 
ceeding to render such judgment as the circuit court 
should have rendered, doth hereby order, adjudge, and 
decree, that the judgment of the probate court is reversed, 
and the cause remanded to the probate judge of Coosa, to 
be proceeded in according to the principles of this opin- 
ion.—Code, § 3034. 

Let the costs of this appeal, and of the appeal to the 
circuit court, be paid by the appellee. The clerk of this 
court will certify this reversal to the circuit court, and to 
the probate judge of Coosa. 





MILLER vs. STETSON & CO. 


[CREDITORS’ BILL IN EQUITY TO SET ASIDE DEED AS FRAUDULENT. ] 


1. Validity of deed of trust for benefit of specified creditors—A deed of trust, by 
which a debtor conveys a portion of his property to a trustee, for the ben- 
efit of certain specified creditors, is not rendered fraudulent and void as 
against other creditors, by a provision to the effect that, after payment in 
full of the secured debts, with the costs and charges attending the execu- 
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tion of the trust, the residue of the proceeds of sale of the property con- 
veyed shall be paid over to the grantor or his order: such a provision is 
not a reservation “in trust for the use of the party making the same,” 
within the meaning of section 1550 of the Code, since the law itself would 
imply such reservation in the absence of an expresss stipulation in the deed. 





AppraL from the Chancery Court at Tuskaloosa. 
Heard before the Hon. James B. Cuarx. 


Tuts bill was filed by M. 8. Stetson & Co., Oliver, Jones 
& Granger, Wm. A. Hanney & Co., Bates, Taylor & Co., 
J. Burnside & Co., W. Letchford & Co., and the adminis- 
trators of Joseph Brewster, deceased, as judgment cred- 
itors of Thomas Miller, with executions returned “no 
property found;” and sought relief against a deed of 
trust, executed by said Miller, on the 21st September, 
1854, while some of the complainants’ actions at law 
were pending against him, and after the rendition of 
some of their judgments; which deed was made an ex- 
hibit to the bill, and which was alleged to have been 
‘‘made with intent to hinder, delay and defraud said com- 
plainants, with other creditors of said Miller not therein 
named, of their lawful debts,” and to be therefore void; 
and the bill further alleged, “that said deed is a general 
assignment, by which a preference of payment is given 
to the creditors therein named, over the other and remain- 
ing creditors of said Thomas Miller.” The prayer of the 
bill was “for such relief as complainants may be enti- 
tled to on the case made by their bill of complaint, and 
as may be consistent with the justice and equity of their 
case.” 

The deed of trust in controversy was executed on the 
21st September, 1854; was signed by both the grantor 
and the trustee, one J. H. Dearing; recited an indebted- 
ness by the grantor to the several secured creditors, whose 
debts amounted in the aggregate to nearly $8,000, and 
were either past due or fell due within six months after 
the date of the deed; and conveyed to the trustee the 
grantor’s stock of goods, of which a schedule was annex- 
ed to the deed, his storehouse, and residence in the city 
of Tuskaloosa, on the following trusts: “That the said 
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party of the second part shall take immediate possession 
of said lots and parcels of land, with their appurtenances, 
together with the goods, wares and merchandise afore- 
said; and, with all proper and convenient speed, proceed 
to sell the said goods, wares and merchandise, at either 
public auction or private sale, as in his judgment may be 
best calculated to bring the largest sum of money, and 
thereby secure the best interests of the said parties of the 
third part; and, out of the proceeds of such sale, from 
time to time, as he may receive the same in sums sufli- 
cient, after first paying the costs hereof, distribute to the 
said parties of the third part, pari passu, without prefer- 
ence or priority, but in proportion to the respective 
amounts then due to them respectively, in discharge of 
their respective demands against the said party of the 
first part, as far as the same may go; and so proceed with 
said goods, wares and merchandise, until the whole pro- 
ceeds shall be applied in the manner stated, if the same 
shall be required, for the purpose of paying off and dis- 
charging all of said debts that may remain due. And 
also upon this further trust, that the said party of the 
second part shall, at his discretion, sell the said lots or 
parcels of land and premises, one or both, with their re- 
spective appurtenances, at such time and place as he may 
appoint for that purpose, at public auction, for cash, hay- 
ing given sixty days notice of the time and place of sale, 
in one or more newspapers printed in the city of Tuska- 
loosa; and, out of the proceeds of such sale, after paying 
the costs and charges thereof, pay over the same in dis- 
charge of the debts of the said parties of the third part 
which may remain due, if sufficient to discharge the same; 
but if not, then that the same be paid to each party re- 
spectively in proportion to the sum then due, without 
preference or priority ; and after the payment of the said 
several claims of the parties of the third part, and the 
costs and charges of managing said trust in the manner 
set forth, the said party of the second part shall then pay 
whatever amount of money, if any, there may be remain- 
ing in his hands, to the said party of the first part, or his 
order. It is hereby agreed, that the said party of the 
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second part may employ such clerks and agents, to aid 
him in the execution of said trust, as he may require, and 
pay to him or them such reasonable compensation as may 
be agreed upon.” 

The chancellor held the deed void on its face, as to the 
complainants, on account of the provision directing the 
trustee to pay over the surplus proceeds of sale to the 
grantor. He therefore rendered a decree for the com- 
plainants, ordering an account, &c.; and his decree is now 
assigned as error. 


Ormonpd & Nicotson, for the appellant.—1. It is settled 
by numerous decisions of this court, that the validity of a 
deed of trust is not affected by a clause providing that, 
after payment of the secured debts, the surplus, it any, 
shall be repaid to the grantor; and the reason assigned is, 
that the law would imply such a trust if it had not been 
declared in the deed.—Hindman v. Dill, 11 Ala. 689; 
Ravisies v. Alston, 5 Ala. 258; Johnson v. Cunningham, 
1 Ala. 262; also, the cases cited in Hindman v. Dill, 
supra. There is no opposing or conflicting decision on 
this point. The case of Grimshaw & Brown v. Walker, 
12 Ala. 101, turned upon the fact, that the secured cred- 
itors of the second class, before they could receive the 
benefits of the deed, were required to execute releases ; 
not upon the provision that the surplus, if any, should be 
paid to the grantor. 

But the chancellor supposed, that section 1550 of the 
Code changed the law which had been settled by these 
repeated decisions; and in this, it is insisted, he erred. 
The Code does not take away from a debtor the right to 
secure one or more of his creditors by a bona-fide deed or 
mortgage: on the contrary, it allows him to secure one 
or more of his creditors, provided he does not exact from 
them a release, (Code, § 1555;) or, if it be by a general 
assignment, provided he does not give one class of cred- 
itors a preference over the others. Section 1550 is mani- 
festly aimed at secret trusts, or trusts not apparent from 
the instrument itself. The terms, “ deed of gift,” “trans- 
fers,” ‘verbal or written,” unless thus interpreted, cease 
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to have any meaning. If the trust was declared, the 
instrument would cease to be a deed of gift, a transfer, or 
an assignment, but would be a trust. If the trust was 
openly declared to be for the benefit of the grantor, the 
statute would doubtless apply; but debtors, desiring to 
conceal their property by makinga pretended gift, do not 
thus openly proclaim their intention; and if they did, it 
would not require the aid of this statute to enable their 
creditors to reach the property. The object of this stat- 
ute was, to accomplish in respect to personal property 
what the statute of uses had already done for real prop- 
erty; to put the deed out of the way, whether fraudulent 
or not, and enable creditors, existing or subsequent, to 
pursue their legal remedies unembarrassed by it. This 
view is strengthened by the fact, that real property is not 
mentioned in the statute; and it seems tu have been 
designedly omitted, because it was already provided for 
by the statute of uses. This construction makes the 
statute instinct with life and meaning, while the construc- 
tion put on it by the chancellor renders it meaningless 
and unnecessary, or makes the legislature guilty of the 
absurdity of declaring an instrument entirely void, on 
account of the formal insertion of a provision, which the 
law itself would imply whenever there was any thing for it 
to operate upon, and which, when the deed itself so clearly 
shows that there can be no surplus, must be regarded as 
mere matter of form. 

It is said, that our statute is copied from the New York 
statute, which was construed in Goodrich v. Downs, 6 Hill, 
438, to apply to a deed similar in its terms to this. But 
that case shows that other statutory provisions, parts of 
the New York system of laws, entered into and controlled 
the decision. It was decided, too, as shown by the opin- 
ion of Judge Bronson, during the controversy between 
the supreme court, on one side, and the court of errors 
and the legislature on the other; the latter maintaining 
that fraud was a question of fact for the jury, while the 
former contended for what has been called fraud in law. 
It was, moreover, denied to be law by this court, in Hind- 
man vy. Dill, supra; has never been followed in New 
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York, except in the case of Griffin v. Barney, 4 Comstock, 
365, which was decided by the same judge; and has been 
overruled, in effect, by several subsequent decisions of 
that State, both in the supreme court and the court of 
errors.—Ely vy. Cook, 18 Barbour, 612; Leitch v. Hollis- 
ter, 4 Comstock, 211. See, also, as to the construction of 
similar provisions, Halsey v. Whitney, 4 Mason, 222; 
Dana v. U. S. Bank, 5 Watts & Serg. 250; Beck v. Bur- 
ditt, 1 Paige, 305; Cross v. Bryant, 2 Scam. 26; Conk- 
ling v. Carson, 11 Illinois, 503; Austin v. Johnson, 
7 Humph. 191; Rahn v. McElrath, 6 Watts, 151. 

2: The other positions urged against the validity of the 
deed are untenable. It does not appear that it conveyed 
all the grantor’s property, nor that he was in failing cir- 
cumstances; nor does it confer on the trustee an implied 
authority to sell the goods on a credit.—Frow v. Smith, 
10 Ala. 571; Dubose v. Dubose, 7 Ala. 235; Ticknor v. 
Wiswall, 9 Ala. 305; Kellogg v. Slanson, 15 Barbour, 56; 
Whitney v. Krows, 11 Barbour, 198; Nicholson vy. Mc- 
Ewen, 21 Barbour, 65; Clarke v. Fuller, 21 Barbour, 128; 
Bellowes v. Patridge, 19 Barbour, 176; Abercrombie v. 
Bradford, 16 Ala. 560. 





E. W. Peck, contra.—The deed of trust is fraudulent 
and void in law, for the following reasons: 

1. Because it was made by a debtor who was in failing 
circumstances. 

2. Because it is not an asignment of certain specified 
property, for the benefit of a named creditor; but is an 
assignment of a large portion of his property—all his 
tangible property, all that could be reached by an execu- 
tion at law, all his stock in trade, which was the basis of 
his business operations—for the benefit of a large class, 
but not all of his creditors. 

3. Because it authorizes the trustee to dispose of the 
personal property at private sale, and, by fair implication, 
on credit, and by retail. 

4. Because the real estate is not to be sold until after 
the personal property has been exhausted. The language 
employed is fairly susceptible of no other construction. 
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While the trustee is proceeding to sell the goods, in the 
gradual manner contemplated by the deed, the real estate 
is necessarily placed beyond the reach of the unsecured 
eréditors, who are thereby hindered and delayed in the 
collection of their debts. 

5. Because it authorizes the trustee, at his discretion, to 


‘sell the lots conveyed, “one or both,” at such time and 


place as he may appoint. The sale of the real estate is 
not only postponed until after all the personalty is ex- 
hausted, but is only to be sold then at the discretion of 
the trustee, after an unreasonably long notice. In the 
exercise of this discretion, the trustee may advertise and 
sell one lot, after the expiration of not less than sixty 
days; and if the proceeds of sale prove insufficient to 
pay all the remaining debts, again advertise for sixty days 
before he can sell the other. 

6. Because it contains an express trust for the benefit 
of the grantor, contrary to section 1550 of the Code, in 
that it directs the surplus proceeds of sale, after paying 
the secured debts and charges, to be paid over to him, “or 
his order.” A provision directing the surplus to be paid 
to the grantor, omitting the residue of the clause, is clearly 
within the statute, as shown by the decisions cited below 
in reference to similar statutes. The superadded words, 
giving him a power of disposal by “order,” create an 
express trust very different from that which, it might be 
contended, would otherwise result by operation of law; 
and enable him to set his other creditors at defiance, no 
matter how diligent they may be, by an order secretly 
given to a friend or simulated creditor. 

In support of the foregoing positions, the following 
authorities are relied on: Gazzam v. Poyntz, 4 Ala. 374; 
Grimshaw & Brown vy. Walker, 12 Ala. 101; Brown v. 
Lyon, 17 Ala. 659; Woodhouse vy. Masher, 9 Barbour, 255; 
Nicholson vy. Leavitt, 2 Selden, 510; Pierson v. Manning, 
2 Michigan, 445-55; Goodrich v. Downs, 6 Hill, 438 ; 
McLean v. Button, 19 Barbour, 450; Leitch v. Hollister, 
4 Comstock, 211; 21 Pick. 185; Massey vy. Baldwin, 
Vermont Reports of 1854; Barney v. Griffin, 2 Com- 
stock, 370. 
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RICE, C. J.—The complainants are judgment creditors 
of Thomas Miller. Executions have issued under their 
judgments, and been returned “no property found.” 
The demands on which their judgments are founded, 
existed before the said Miller executed the deed, a copy 
of which is made an exhibit to their bill; but were not 
reduced to judgment until after it was executed. The: 
deed was executed since the Code went into effect. The 
question for our decision is, whether, upon the foregoing 
facts, taken in connection with the contents of the deed, 
the chancellor was authorized to pronounce it void as to 
the complainants; in other words, whether the deed 
shows anything on its face, which, in judgment of law, 
renders it void as against such creditors of the grantor as 
the foregoing facts prove the complainants to be. 

The deed on its face appears to a deed of trust, intended 
as a security for the payment of the debts specified in it. 
It does not require of any creditor provided for by it any 
release, or the performance of any other act impairing his 
existing rights. It does not purport to convey all the 
property of the grantor, nor to provide for all his creditors. 
It vests the property mentioned in it, to-wit, certain city 
lots and goods, in the trustee for the benefit of certain 
designated creditors, not including the complainants; and 
directs him to convert the same into money, and apply it 
absolutely and without reserve to the payment of the 
specified debts, equally and without any preference or 
priority of any one of them over another; and it then 
directs the trustee to pay to the grantor, “or his order,” 
the surplus, if any, which may remain in his hands, after 
payment of the debts, costs and charges, expressly pro- 
vided for, and legally payable by the terms of the deed. 

The direction to pay the surplus to the grantor, “or 
his order,”’ is, in legal effect, the same as a direction to 
pay itto him. Under our law, his right to the surplus, 
under such a deed, is as transferable by him, when the 
direction of the deed is that the trustee shall pay it to 
him, as when the direction is to pay it to him “or his 
order.” In either case, his transferree might sue in his 
own name for it.—Code, §§ 2129, 1530. 
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Section 1550 of the Code provides, that “all deeds of 
gift, all conveyances, transfers, and assignments, verbal 
or written, of goods, chattels, or things in action, made 
in trust for the use of the person making the same, are 
void against creditors, existing or subsequent, of such 
person.” Under that section, and the New York exposi- 
tion of a statutory provision of that State just like it, 
made before our Code was adopted, the chancellor pro- 
nounced the deed herein above mentioned to be void as 
to the complainants, because he supposed that the provis- 
ion it contains as to the surplus is an express trust for the 
use of the grantor, within the meaning of the section of 
the Code above copied. He cites and relies on Goodrich 
v. Downs, 6 Hill’s (N. Y.) Rep. 488. 

The common-law right of a debtor, to give a preference 
to certain creditors ovey all others, has been restricted, 
but not destroyed, by the Code. Whatever may be the 
extent of his embarrassments, he may, even under the 
Code, devote a part of his property to the equal, absolute 
and unconditional payment of certain creditors, in prefer- 
ence of all others, by a deed of trust executed for the sole 
purpose of securing and paying the honest debts of those 
creditors. To that extent, at least, he has the power of 
preference. Regarding the deed now under consideration 
as an exercise of that power by the grantor, there is noth- 
ing on its face which carries the power beyond mere pref- 
erence, or shows that it was made, in whole or in part, 
‘in trust for the use of” the grantor. The insertion of 
the express provision, that the surplus remaining after 
payment of the debts, costs, and charges, expressly pro- 
vided for and legally payable by the terms of the deed, 
should result to the grantor, was a mere work of super- 
erogation. If that provision had been emitted, the same 
surplus would have resulted to him, from the other pro- 
visions of the deed, by mere operation of law. The deed 
means the same thing, whether it have or have not that 
provision ; aud cannot be rendered invalid as to any cred- 
itors by its insertion, unless there be some law in this 
State which, in effect, declares that the power of a debtor 
to prefer certain creditors over all others cannot be exer- 
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cised by any deed of trust which does not, on its face, 
direct that the surplus which may remain, after the dis- 
charge of the debts of the preferred creditors, shall be 
applied to the payment of some debt or demand for which 
the grantor is liable to some other person, and shall not 
result to the grantor until every debt or demand for 
which he is liable to others shall have been discharged!!! 

It is certain there is not in this State any law which 
makes any such direction essential to the validity of the 
exercise of the power of preference, when that power is 
exercised, as in the present case, by a deed of trust which 
makes a simple and unconditional appropriation of a part 
of the debtor’s property to the equal payment of the hon- 
est claims of the preferred creditors designated by the 
deed. When that power is exercised by such a deed, a 
reservation to the grantor of the surplus remaining after 
the payment of the debts, costs, and charges, provided for 
and legally payable by its terms, whether expressed on its 
face or implied by law, is not “a trust for the use of the” 
grantor, within the meaning of section 1550 of the Code, 
and does not render the deed void as to any creditor of 
the grantor.—Hindman v. Dill, 11 Ala. R. 689, and cases 
therein cited; Brown v. Lyon, 17 7b. 659; Burgin v. Bur- 
gin, 1 Iredell, 453; Hafner v. Irwin, ib. 490; Leitch v. 
Hollister, 4 Comstock, 211; Hall v. Dennison, 17 Vt. R. 
310; Mechanics’ Bank v. Gorman, 8 Watts & Serg. 304; 
Estwick v. Cailland, 5 T. R. 420. It is the mere legal 
result of the other provisions, which were inserted in the 
deed in the exercise of the clear legal right of the debtor 
to prefer creditors. It does not render the surplus less 
accessible to unpreferred creditors, when a second time in 
his hands, than it was before he parted with it; nor does 
it prevent them, if they have obtained judgment and a 
return of no property on the execution, from intercepting 
the surplus before it gets back into his hands, and sub- 
jecting it to the satisfaction of their demands, at any time 
after the execution of the deed.—Dubose v. Dubose, 
7 Ala. R. 235; Tarver v. Roffe, ib. 873; Frow v. Smith, 
10 7. 571; Graham v. Lockhart, 8 ib. 9; Hodge v. Wyatt, 
10 ib. 271; Floyd v. Morrow, 26 ib. 853. The judgment 

















JANUARY TERM, 1858. 171 
Miller v. Stetson & Co. 








of the law, pronounced upon the mere face of such a 
deed, is, that the deed was made, not in trust for the use 
of the grantor, but for the purpose of preferring the cred- 
itors designated in it; and that the reservation as to the 
surplus contained in it is not one of the purposes for 
which it was made, but is perfectly consistent with the 
honest purpose of the deed, (to-wit, the preference of the 
designated creditors,) and is the mere expression of an 
incident which legally results from the accomplishment 
of that purpose by the other provisions of the deed. 

We shall not undertake to say, that the decision in 
Goodrich v. Downs, supra, was one “not fit to be made” 
nor followed in New York. Each State is entitled to 
have a system of its own for the protection of the rights 
of creditors. The statutory provision of New York, of 
which it is said section 1550 is a literal or substantial 
transcript, is but part of the system of that State. It was 
proper for the courts of that State to put such a construc- 
tion upon that particular provision as would make it 
harmonize with other parts of the system to which it 
belonged. It is but fair to presume, that to produce that 
harmony, the New York courts found it necessary to make 
and to adhere to the decision in Goodrich v. Downs. But, 
however that may be, there is nothing in our system 
which would justify our courts in holding, that the inser- 
tion in such a deed as that exhibited in this case, of a mere 
reservation as to the surplus, which the law itself would 
imply, rendered the deed void as to the creditors of the 
grantor, as a deed “made in trust for the use of the” grantor, 
within the meaning of section 1550 of the Code. That 
section is but part of our system; and, in expounding it, 
our courts must be controlled by other parts of: our sys- 
tem, and the meaning of the phrase, “trust for the use”’ 
of the grantor, as settled by decisions of our own courts 
made before the adoption of the Code. Long before the 
Code was adopted, it was firmly settled by our decisions, 
that the question whether a reservation as to the surplus 
was “a trust for the debtor’s use,’’ depended on the na- 
ture and character of the other provisions of the deed in 
which the reservation was found; that in deeds of trust, 
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entirely different in the nature and character of their pro- 
visions from the one exhibited in this case, such a reserva- 
tion was a trust for the debtor’s use, (Grimshaw v. Walker, 
12 Ala. R. 101; West, Oliver & Co. v. Snodgrass, 17 Ala. 
R. 549;) but that in deeds of trust similar in the nature 
and character of their provisions to the one exhibited in 
this case, such a reservation was not a trust for the debt- 
or’s use.—Hindman v. Dill, 11 Ala. R. 691, and the cases 
therein cited. Andin Hindman v. Dill, which was decided 
several years before the Code was adopted, this court. very 
clearly indicated its unwillingness to sanction Goodrich 
v. Downs, even as a proper exposition of the statutory 
provision of New York. The language then employed 
by this court, in reference to Goodrich v. Downs, was as 
follows: “We are not prepared to say that, under the 
circumstances disclosed in that ease, we should have con- 
sidered the trust as one for the debtor’s use.’”’ Under 
such circumstances, the courts of this State must under- 
stand our legislature to have adopted section 1550 in the 
sense in which our courts by former decisions had indi- 
cated they would understand it, rather than in its New 
York sense; and this view is greatly strengthened by the 
other provisions of the Code in relation to the rights of 
debtors and creditors. 

We have examined all the objections urged against the 
validity of the deed exhibited with the bill; and we are 
fully convinced, and therefore decide, that there is nothing 
on its face which renders it void as to the complainants, or 
authorizes any court to declare it void as to them. 
Shackelford v. P. & Bank, 22 Ala. R. 238; Abercrombie 
v. Bradford, 16 Ala. 560; Tarver v. Roffe, 7 Ala. 873; 
Dubose v. Dubose, 7 Ala. 235; P. & M. Bank v. Clarke, 
7 Ala. 765; Pope v. Wilson, 7 Ala. 690; Evans v. Lamar, 
21 Ala. 333; Graham y. Lockhart, 8 Ala. 9; Brown v. 
Lyon, supra; Burgin v. Burgin, 1 Iredell, 453; Hafner v. 
Irwin, ib. 490. 

The chancellor erred in deciding contrary to the law as 
herein above declared. For that error, his decree is re- 
versed, and the cause remanded. The appellees must pay 
the costs of the appeal. 
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HUNT’S HEIRS vs. ELLISON’S HEIRS. 


TBILL IN EQUITY FOR REDEMPTION OF MORTGAGED LANDS SOLD UNDER DECREE OF 
FORECLOSURE IN CHANCERY. ] 


1, Appearance shown by recitals of record.—In a chancery cause, a recital in the 
decree pro confesso, that “ the parties came,’’ is sufficient to show the appear- 
ance of a resident defendant, who was not served with process, but whose 
name is mentioned with the other defendants in the marginal statement of 
the parties annexed to the minute entry of the decree. (Per WALKER, J. ; 
Stone, J., holding, that such recital, though not affirmatively showing an 
appearance which would sustain the decree on error or appeal, was suffi- 
cient to render the decree, when collaterally assailed, proma facie valid as to 
such defendant ; and Rice, C. J., dissenting.) 

2. Limitation of suit for redemption of mortgaged lands sold under decree of foreclos- 
ure—The act of 1843, (Clay’s Digest, 329, § 92,) prescribing five years as 
the limitation to suits for the redemption of mortgaged lands sold under 
decree of foreclosure in chancery, by “ any person, not a party to the decree 
of sale, who shall claim under the mortgagor or grantor,’”’ applies to a suit 
by the heirs and legal representatives of a purchaser from the mortgagors ; 
and this, notwithstand'ng the failure to revive the suit against them, on the 
death of their ancestor before the rendition of the final decree, renders the 
decree not binding on them. (Per Wavxer, J.) 

3. Effect of statute of limitations on joint cause of action—The rule is settled in 
this State, that when the statute of limitations has effected a bar against 
one of several parties tu a joint cause of action, all are barred. (Per 
Waker, J.) 

4, Application to set aside sale under decree of foreclosure on account of fraud and 
irregularities. —An application to the chancery court, to set aside a sale under 
a decree of foreclosure, at which the mortgagee himself became the pur- 
chaser, on account of fraud and irregularities, must be made within a rea- 
sonable time: the application in this case, being made after the lapse of 
thirteen years, when the land had greatly increased in value, and had passed 
into the hands of sub-purchasers, who had erected valuable improvements 
on it, was refused, on account of the parties’ loug acquiescence in the sale. 
(Rice, C. J., dissenting.) 


AppEAL from the Chancery Court of Mobile. 
Heard before the Hon. Wane Kerygs. 


Tue original bill in this case was filed by the heirs-at- 
law and executors of Thomas Ellison, deceased, on the 
lith February, 1852, and sought to redeem certain city 
lots in Mobile, which had been sold, in 1839, under a 
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decree in chancery foreclosing a mortgage, and purchased 
at the sale by Jonathan Hunt, the mortgagee. These 
lots, four in number, called “ water-lots,”’ were sold by 
said Hunt, on the 17th March, 1836, to Peter A. Remsen 
and Alexander J. Jude, and a mortgage taken to secure 
the payment of the two notes given for the purchase- 
money. On the next day, to-wit, the 18th March, 1836, 
Remsen and Jude sold and conveyed two of said lots to 
Thomas Ellison, the complainants’ ancestor; and, on the 
1st June following, sold and conveyed the other two to 
said Ellison and one Ricketson jointly, who subsequently 
sold and conveyed them to said Alexander J. Jude and 
one John 8. Remsen, taking a mortgage to secure the 
payment of the purchase-money. On the 1st September, 
1838, one of the notes for the original purchase-money 
being due and unpaid, Hunt filed a bill in equity to fore- 
close his mortgage; alleging that Peter A. Remsen, Alex. 
J. Jude, Thomas Ellison, John 8. Remsen, and one John 
W. Townsend, all of whom were made defendants to his 
bill, were in possession of the land. The sheriff’s return 
on the subpeena was in these words: “ Received 4th Sep- 
tember, 1838, and executed the 5th September, 1838, a 
copy of the bill furnished by the clerk, and also a copy of 
this subpeena, on the following named persons, to-wit: 
Peter A. Remsen, for Remsen & Jude, John 8S. Remsen, 
John W. Townsend, and Thomas Ellison, sr.” On the 
21st May, 1839, a decree pro confesso was entered in 
the cause, which contains a marginal statement of the 
names of all the parties, and recites that “the parties 
came,” as shown in the minute entry copied verbatim into 
the opinion of Mr. Justice WALKER. At the same time 
the matters of account were referred to the master, who 
reported, at a subsequent day of the term, a balance of 
$9,720, with interest, as due on the mortgage debt. The 
report was confirmed, and a decree of foreclosure and sale 
rendered, unless the balance of the mortgage debt was 
paid within sixty days. Under this decree, the lots were 
sold by the master, on the first Monday in September, 
1839, and were purchased by said Hunt, at the gross 
sum of $5,000. The sale was reported to the court, and 
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was confirmed on the 20th November, 1839; and the 
final decree in the cause was rendered on the 28th Novem- 
ber, 1840. 

Thomas Ellison died on the 20th May, 1889, but no 
notice of his death was taken in Hunt’s foreclosure suit, 
nor were any steps taken to bring in his heirs or personal 
representatives as parties. Alex. J. Jude died in 1842, 
leaving an only child, stillan infant ; and Jonathan Hunt 
died in 1847. After Jude’s death, Hunt recovered a judg- 
ment against his estate for over $6,000, the balance due 
on his mortgage debt, and received payment of it. Of 
the mortgage debt due from John S. Remsen and Alex. J. 
Judge to Ellison and Ricketson, Ellison’s portion remains 
unpaid, but Ricketson’s has been paid, since his death, to 
his executrix. 

The complainants in the present case now seek to set 
aside the sale under Hunt’s decree of foreclosure, and to 
be let in to redeem the mortgaged premises, on the fol- 
lowing grounds: 1st, that the decree and sale are void as 
to them, because the suit was not revived against them, 
nor were they notified of its pendency; because Jude was 
not served with subpeena; because neither Ricketson nor 
his heirs or personal representatives were made parties; 
and because of divers other irregularities in the proceed- 
ings; and, 2dly, that the sale was made at a time when, on 
account of the prevalence of the yellow fever in Mobile, 
the property was sacrificed for the want of bidders, and 
was knocked down, to the mortgagee himself, at a grossly 
inadequate price. The bill alleged, that the complain- 
ants had but recently discovered that Jude was not made 
a party to Hunt’s foreclosure suit, and that Hunt had 
collected the balance of his mortgage debt out of Jude’s 
estate. Peter A. Remsen, John 8. Remsen, the admin- 
istrators and heirs-at-law of Hunt and Jude, and the per- 
sonal representative of Ricketson, were made defendants 
to the bill. 

On the 22d March, 1852, a ernss bill was filed by Alex- 
andrine Jude, the heir-at-law of Alex. J. Jude, by her next 
friend, seeking to redeem the two lots which had been 
sold by Ellison and Ricketson, as above stated, to Alex. J. 
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Jude and Jno. 8. Remsen. All the parties to the original 
bill were made defendants to this cross bill, and the decree 
of foreclosure and sale were impeached on the same ground 
as in the original bill. 

Hunt’s administrator filed an answer to each bill, set- 
ting up substantially the-same defenses to each. He 
denied the allegations of the bill, as to the irregularities 
in the sale under the decree of foreclosure, the inadequacy 
of price, &c., and insisted that the proceedings were regu- 
lar, formal, and valid, and had been long acquiesced in by 
the parties. He alleged, that Remsen and Jude par- 
chased the lots from Hunt as partners, with partnership 
money, and for partnership purposes; that when they 
conveyed to Ellison, they gave him a bond of indemnity 
against Hunt’s mortgage; and that Ellison’s executors, 
who have always resided in Mobile, recovered a judgment 
on this bond of indemnity, in consequence of the eviction 
under Hunt’s foreclosure and sale, and have collected it, 
in whole or in part. He pleaded the final settlement of 
Hunt’s estate, the statute of non-claim, and the statutes 
of limitations of three and five years, barring writs of error 
and suits for redemption; and demurred to the bill, for 
want of equity, for misjoinder of parties, and misjoinder 
of causes of action. In his answer to the cross bill, he 
also pleaded the insolvency of Jude’s estate, and insisted, by 
way of plea and demurrer, that the complainant had no 
interest in the subject-matter of the suit. 

On final hearing, on pleadings and proof, the chancel- 
lor rendered a decree for the complainants in both the 
original and the cross bill, setting aside the sale and decree 
of foreclosure, ordering an account, redemption, &e. ; and 
his decree is now assigned as error. 








The cause was argued very elaborately, both orally and 
in writing, and printed arguments were submitted on a 
rehearing, by Messrs. R. H. Smrru and P. Hamiron, for 
the appellants; and by Messrs. E. 8. Darean, Joun T. Tay- 
Lor, and Wo. G. Jonzs, for the appellees. These several 
arguments, covering all the points presented by the record, 
many of which are rendered immaterial by the view taken 
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of the case by the court, are necessarily omitted from the 
report on account of their length, and a brief abstract of 
the principal points and authorities only is given. 


Points made, and authorities cited, for the appellants : 

1. The act of 1848, (Clay’s: Digest, 329, § 92,) barring 
suits for the redemption of mortgaged lands sold under 
decrees of foreclosure in chancery, after the lapse of five 
years from the execution of the decree of sale, is a com- 
plete bar to the suit. The ancestor of the plaintiffs, 
Thomas Ellison, claimed under Peter A. Remsen and 
Alex. J. Jude, who were Hunt’s mortgagors. The plaint- 
iffs are thus brought within the very terms of the act, and 
are forever barred unless they can bring themselves within 
the saving clause of the statute. 

2. The bill shows that the plaintiffs were of full age 
when it was filed, to-wit, in February, 1852; and the 
proof shows that several of them, besides the executors, 
attained their majority more than five ‘years before that 
time. The rule applies, that if one of the plaintiffs is 
barred, all his co-plaintiffs are barred from maintaining a 
joint suit.—7 Cranch, 156; 3 Ala. 747, 751; 1 Litt. Cas. 
436; 4 Term R. 516; 3 Marsh. 554. The non-residence 
of some of the plaintifis, if proved, does not take the case 
out of the operation of the statute.—15 Ala. Rep. 194; 
13 Sm. & Mar. 509, 512; 5 Barbour, 393; 7 Ired. Eq. 282. 

3. If these parties, the heirs of Ellison and Jude, have 
been injured by the decree of foreclosure, they should 
have sought relief by a bill of review.—8 Dan. Ch. Pr. 
1724-82; 10 Yerger, 55; 13 Peters, 6; Story’s Eq. Pl. 
§ 409; Mitford’s Eq. Pl. 92; 4J. J. Mar. 497. The bill 
cannot be maintained as a bill of review, because it was 
filed without leave of the court first had and obtained. 
10 Ala. 661; 5 Mason, 308; 1 Paige, 564; Story’s Eq. 
P]. § 422. 

4. If the bill be considered a bill of review, it was 
barred by the statute of three years.—Clay’s Digest, 350, 
§ 30; 10 Wheaton, 146; 6 Munford, 529. The operation 
of the statute, which commenced to run in Jude’s lifetime, 
was not stopped by the infancy of his heir.—i3 Peters, 
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15; 1 How. (U. 8.) Rep. 87. Nor is a bill of review au- 
thorized by mere irregularities and abatements; the par- 
ties must be injured by the error.—Story’s Eq. Pl. § 411; 
Mitford’s Eq. Pl. 85; 13 Peters, 16; Hopkins, 102. 

5. The record of the foreclosure suit, by its recitals, 
shows that Jude appeared, and thereby waived any irreg- 
ularity in the service of process, or even the want of ser- 
vice. The rule to be deduced from the several decisions 
of this court, with others, is, that where the minute entry 
of a judgment by nil dicit recites the names of the several 
defendants, some of whom were not served, it will be 
held that all appeared; but where some of the defendants 
plead, and no service was made on others, the recital of 
an appearance will be restricted to the parties pleading. 
3 Porter, 267; 5 Porter, 167; 6 Porter, 353; 8 Porter, 
442, 467, 564; 9 Porter, 272; 6 Ala. 503; 17 Ala. 701; 
22 Ala. 151; 25 Ala. 566, 584, 616; 8 Shep. 342. In 
addition to this, the sheriff’s return may well be construed 
into a service on Jude, while the evidence shows, that he 
and Remsen were partners in this purchase; that he lived 
in Mobile up to his death in 1842, and must have known 
of Hunt’s possession of the premises; and that he was 
sued by Ellison’s executors, on the bond of indemnity 
given by him and Remsen against Hunt’s mortgage. In 
view of these facts, he must be regarded asa party to 
the suit, who voluntarily appeared, who was fully apprised 
of all the proceedings had in it, and who has acquiesced 
in the title acquired under the decree.—14 Howard, 584. 

6. The complainants here stand in the shoes of their 
ancestors, who are bound by the action of the court in 
the foreclosure suit. The record is regular and perfect, 
and cannot now be impeached; nor can the action of the 
court be now annulled. If wrong has been done, the 
remedy is not by this mode of proceeding.—16 Ala. 271; 
25 Ala. 507; 6 Grattan, 108; 1 Baldwin’s C. C. 287; 
1 Merivale, 361; 4 Watts, 270; 3 McLean, 319. 

7. The suit and judgment by Ellison’s executors against 
Remsen and Jude, on the bond of indemnity against 
Hunt’s mortgage, and the presentation of the note as a 
claim against Jude’s estate, amount to an election of their 
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remedy, and a confirmation of the decree of foreclosure 
and sale. That decree, with the eviction under it, was 
the basis of their right of recovery against Remsen and 
Jude.—3 Johns. Ch. 416. In like manner, Jude recog- 
nized and confirmed the sale by giving his notes. 


Poinis made, and authorities cited, for the appellees : 

1. The decree of foreclosure, as to Ellison’s heirs, is 
fraudulent and void, on account of the death of their 
ancestor before its rendition.—2 Paige, 3867; 2 Barbour’s 
Ch. R. 387; 3 Dan. Ch. Pr. 1715; 1 Sch. & Lef. 386; 
Story’s Eq. Pl. §§ 426-27. The purchase by Hunt at the 
sale, under the circumstances shown in the record, author- 
izes the setting aside of the sale, as to all the parties now 
complaining of it, on the ground of fraud. 

2. A bill toredeem was the proper remedy for Ellison’s 
heirs. <A bill of review does not lie for an abatement. 
Story’s Eq. Pl. § 411, note; Mitford, m. p. 85. A bill of 
review is only necessary, where the decree is binding 
until reversed; but, where the decree is a nullity, as in 
this case, a bill to set it aside for fraud, and to redeem, is 
the appropriate remedy.—Story’s Eq. Pl. § 427; 1 Sch. 
& Lef.:386; Hunt & Frowner v. Acre & Johnson, 28 Ala. 
580. 

3. Theact of 1843, barring certain suits to redeem after 
the expiration of five years, does not apply to the case. 


‘ In the first place, that statute only applies where there 


has been a sale under a decree in chancery. But adecree 
which does not bind the rights of any person in the land, 
is inoperative—is a nullity, and leaves the property entire- 
ly ‘unaftected.—Duval’s Heirs v. McLoskey, 1 Ala. 708; 
Gliddon v. Andrews, 10 Ala. 160; 20 Wendell, 260. The 
statute contemplates that the right of the mortgagor must 
be bound by the decree, and that of any subsequent in- 
éumbrancer under him; but, if the mortgagor has parted 
with all his interest, and yet he only is made a party, that 
interest is not bound by the decree. In this case, Remsen 
and Jude, the mortgagors, had parted with their entire 
interest in two of the lots to Ellison, who was made a 
party as tenant in possession, but died before the rendi- 
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tion of the decree. At the death of Ellison, the entire 
subject-matter of the suit, the equity of redemption, passed 
out of the jurisdiction of the court, so far as these two lots 
were concerned, and became vested in his heirs, who were 
never made parties; consequently, as to them, and as to 
these two lots, the decree is null and void. The entire 
decree, moreover, is void, because the mortgagors were 
not bound by it. There were two joint mortgagors, 
Remsen and Jude, both of whom were necessary par- 
ties, and neither of whom could be dispensed with; and 
yet Jude was not brought in. The equity of redemption, 
in such case, is a unit, which cannot be so divided or 
split up. 

4, The recitals of the record do not show an appearance 
by Jude. The cases cited to this point by the appellants’ 
counsel, were cases at law, in which the forms of judg- 
ments are different from the forms recognized in equity ; 
nor do they sustain the position to which they are cited. 
An examination ot the decisions of this court will show 
this distinction: where there are but two defendants, only 
one of whom is served with process, a recital of an appear- 
ance by the defendants, or by the parties, (in the plural,) will 
be held an appearance by both, because any other con- 
struction would be inconsistent with the verity of the 
record; but, where there are three or more defendants, 
several of whom are served with process, such a recital 
imports an appearance only by those who were served. 
Williams v. Lewis, 2 Stewart, 41; Gilbert v. Lane, 3 Por. 
267; Brown v. Simpson, 3 Stewart, 331; Wheeler v. Bul- 
lard, 6 Porter, 352; Catlin, Poaples & Co. v. Gilder’s 
Executors, 38 Ala. 536; Puckett v. Pope, 3 Ala. 552; 
Boykin v. Rain, 28 Ala. 332; McCurry v. Hooper, 12 Ala. 
823. The case of Cole v. Conolly, 16 Ala. 271, so far as 
it conflicts with the other cases above cited, must be con- 
sidered overruled by Boykin v. Rain, 28 Ala. 332. To 
the same effect are the following decisions of other courts: 
Hall v. Williams, 6 Pick. 232; Calhoun v. Logan, 
22 Penn. 46; Moss v. Moss, 4 Hen. & Mun. 293; 2 Bibb, 
338; 5 Humph. 386; 6 Texas, 242; 14Sm. & Mar. 76; 
14 How. 338; 3 Zabr. 116; 24 Mimousi , 398; 4 a te 
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96; 8 Dana, 43; 8Sm.& Mar. 213; 2 %. 213; 1 Howard, 
(Miss.) 527. 

5. Independent of the other positions above contended 
for, the complainant in the cross bill, the only heir-at-law 
of Alex. J. Jude, is not barred by the statute of 1843. 
Her ancestor died before the passage of the statute, and 
she is still an infant. 








WALKER, J.—I lay down, and shall endeavor to main- 
tain, the following propositions: 

1. That Alexander J. Jude and Peter A. Remsen, the 
mortgagors in the mortgage which is the subject of the 
decree of foreclosure in favor of Hunt in 1839, were par- 
ties to the judicial proceeding in which that decree was 
rendered. 

2. That the complainants in the original and cross bill 
claim under those mortgagors, and are barred and pre- 
cluded, after the expiration of five years from the execu- 
tion ot that decree. 

3. That the complainants do not come within any ex- 
ception to the statute, under which they are so barred and 
precluded. 

4, That a court of chancery will not, in any proceeding, 
set aside the sale under the decree of foreclosure in favor 
of Hunt, upon any of the grounds of fraud or irregularity 
alleged, after the length of time which intervened between 
that sale and the institution of this suit. 

The maintenance of these propositions will manifestly 
be decisive of the entire case against the complainants, 
both in the original and cross bill. We proceed to con- 
sider them, in their numerical order. 

1. Peter A. Remsen and Alexander J. Jude were the 
mortgagors in the mortgage sought to be foreclosed by 
the decree of 1839. The record of the foreclosure suit 
contains a subpeena ad respondendiin, issued against Peter 
A. Remsen and Jude, and other defendants. The sheriff’s 
endorsement shows a service “upon Peter A. Remsen, 
for Remsen and Jude,’’ and a service upon other persons. 
We find also in the record an entry as follows, to-wit: 
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“Jonathan Hunt, compl’t,\ The parties came, and the 


US. defendants having failed to an- 
Peter Remsen, swer the allegations of the 
Alexander Jude, bill, the same are taken as 
Thomas Ellison, confessed; and the original 
John 8. Remsen, mortgage and note, being 


John W. Townsend, def’ts./ produced and proved, are, 
with the bill, referred to the register, to state the accounts 
between the parties, and report to this term of the court.” 

The question is, does this entry afford evidence that 
Alex. J. Jude, the one of the mortgagors not served with 
the subpena, appeared. In the consideration of this 
question, it must be observed inthe outset, that there is a 
marginal statement of the names of the parties, showing 
the application of the entry to the case. The name of 
Jude is found in the list of defendants. The word 
“def’ts”’ follows in the marginal statement the names of 
the parties adverse to the complainant, thus characteriz- 
ing them as defendants. The entry says, that “the par- 
ties came.” In saying “the parties came,” the entry 
must be understood to mean that the persons mentioned 
in the marginal description of the case as parties, came. 
The design of the marginal description of the case is to 
apply the entry: they mutually refer to each other, and 
should be so construed as to harmonize. Jude and the 
rest are characterized as “def’ts,’’ and, therefore, as par- 
ties to the suit. The harmony of construction of the two 
requires, that we understand the word parties in the entry 
to mean the persons characterized as parties in the margin. 
There is no consistency between the marginal description 
and the entry, if the former denominates him a defendant 
to the suit, while, under the construction of the latter, he 
is not a party to the suit. 

In the case of Williams v. Lewis, 2 Stewart, 41, the suit 
was against three, upon two of whom there was service of 
process. Judgment was rendered against the three, and 
contained the following recital: ‘This day came the par- 
ties, by their attorneys; and the defendants, by their 
attorney, waiving their plea,” &c. This recital was held, 
on error, to evidence an appearance only by the two 
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defendants served. There does not appear from the 
report of the case to have been, as in this case, an inser- 
tion of the name of him who was not served with process 
as a defendant, nor does it appear that he was character- 
ized as a defendant in the marginal statement ; and upon 
looking into the original record of the case, I find that 
there is no marginal statement of the names of the parties, 
and nothing to indicate that the one not served was in 
any wise recognized or treated as aparty. I do not gain- 
say the correctness of this decision. If, in the case which 
Iam now deciding, there was nothing in the record to 
show that the court regarded the person not served as a 
party, I should not be inclined to presume him a party, 
simply because a decree was rendered against him. 

In Gilbert v. Lane, 8 Por. 67, suit was against three, upon 
one of whom the writ was served. The description of the 
case, preceding the judgment, contained the names of the 
two not served, along with that of the one served; and 
the minutes recited, that the plaintiff “came by his attor- 
ney, and the defendants by their attorney.’ In reference 
to these facts the court says: “The names of all the de- 
fendants being on the margin of the entry, and the 
statement of the entry that the defendants appeared by 
their attorney, show clearly that the three defendants all 
appeared in the suit.” 

Lucy v. Beck, 5 Porter, 166, is a case where there was 
service upon one alone of the two defendants, a discontin- 
uance in the declaration as to the one not served, and a 
judgment against both defendants, reciting that the par- 
ties came by their attorneys. The court expressed the 
opinion, that the judgment would have been good as to 
both defendants, if there had not been a discontinuance 
as to the one not served. 

Wheeler v. Bullard, 6 Porter, 352, decides, that the 
recital, “came the parties, and the defendants withdrew 
their plea,’’ was an appearance by two defendants, one of 
whom was not served, and as to the other of whom there 
had been a discontinuance upon the record. There was 
a third defendant, as to whom there had been no discon- 

inuance, and upon whom there was a service of the writ. 
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The names of the three appeared in the marginal descrip- 
tion of the case, which accompanied the judgment entry. 
The court, in deciding the case, says: “The cause is 
stated as against these defendants, naming each of them; 
then follows the appearance by attorney, and the with- 
drawal of the pleas. If this appearance was made by an 
attorney who had no authority, he is responsible to the 
party injured by his interference; but the plaintiff has a 
just right to look to the appearance as made by each de- 
fendant, and to act upon it.” 

In the case of Hobson & Sons v. Emanuel, 8 Porter, 
442, the suit was against three. There was no service of 
the writ; but there was an acknowledgment of service 
endorsed on the writ, which availed nothing in favor of 
the judgment, because it was not proved. There was a 
plea in abatement by one defendant, and no plea by the 
others. A judgment was rendered against the three; 
and the judgment was sustained on error, upon the 
ground that the recital, came the parties by their attor- 
neys, was an appearance by all three defendants. 

In the two cases of Catlin, Peeples & Co. v. Gilder’s 
Ex’rs, 38 Ala. 536, and Puckett v. Pope, ib. 552, judgments 
were rendered against persons sued as partners, only one 
of whom had been served with process. In both cases, 
the defendant served alone pleaded; and the judgment 
entry, preceded by a statement of the case, in which the 
defendants are described by a partnership name, recites 
that the parties came by their attorneys, and the impan- 
neling of a jury, and a return of verdict upon the issue 
joined, in usual form. The court distinguish those two 
cases from the case of Gilbert v. Lane, and Wheeler v. 
Bullard, in this: that in the two latter cases, there was a 
statement of the names of the defendants in the margin, 
from which it was inferred that the persons therein named 
were intended as the parties who came; and in the 
former, an issue was made up and submitted to the jury, 
who rendered a verdict, upon which the judgment was 
predicated. No attempt is made to overrule the older 
decisions; but, on the contrary, they are, in effect, re- 
asserted. ‘The casesin 3 Ala. are placed upon the ground, 
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that where an issue of fact was made up and submitted to 
the jury, it must be understood that the parties who came 
were the parties to the issue, and that otherwise the 
absurdity would be attributed to the court of submitting 
it to the jury to pass upon the rights of persons who had 
not pleaded, and who were not parties to the issue to be 
tried. The only sensible construction attributable to the 
entry was, that the parties who came were the parties 
to the issue. The defendants not served were not parties 
to the issue; there was no marginal statement of their — 
names as parties, and they were notin any thing previous 
to the recital pointed to as parties. Under such circum- 
stances, they were properly regarded as not included in 
the appearance clause of the entry; and in all those par- 
ticulars those cases differ from the one which we are now 
deciding. 

The decision in Boykin v. Rain, 28 Ala..332, was as to 
the effect upon a married woman of a recital that the 
complainants and defendants came by their solicitors, and 
has no application to persons sui generis. Savage & Dar- 
rington v. Walshe and Emanuel, 26 Ala. 619, and Graham 
& Christian v. Roberts, 7 Ala. 719, are both cases where 
the judgment was predicated upon a verdict on issues to 
which the defendants served were the parties; and the 
idea is thus excluded, that the judgment was rendered 
against the defendant notserved. They are like the cases 
of Catlin, Peeples & Co. v. Gilder, and Puckett v. Pope, 
which are above distinguished from this.—See Bissell & 
Carville v. Carville, 6 Ala. 503; Walker v. Chapman, 
22 Ala. 116; Beal & Bennett v. Snedicor, 8 P. 524; 
Garner v. Gantt, 7 P. 452; Landes v. Perkins, 12 Mis- 
souri, 241, 254; Landes v. Brant, 10 Howard, 871; Noyes 
v. Butler, 6 Barb. Sup. R. 613; Lentz v. Stroh, 6 Serg. & 
R. 34; Scott & Combes v. Israel, 2 Binney, 145; Hall & 
McKelvey v. Law, 2 Watts & Serg. 121. 

Influenced by the authority of the decisions of this 
court which I have collated, and the decisions of other 
courts above cited, as well as by what I conceive to be 
correct reasoning, I hold, that the recital, “the parties 
came,”’ is referable to the names stated in the margin, and 
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therein characterized as defendants, and evidences an 
appearance by each one of them. Reasonable intend- 
ments must be made in favor of the validity of the judg- 
ments and decrees of courts of general jurisdiction. The 
language of the record here fairly and legitimately admits 
ef the construction, thatthe persons named as defendants 
appeared ; and itis much more reasonable to intend that 
such was the fact, than that the chancellor rendered a 
decree against individuals having no jurisdiction of their 
persons. There is no reason for tlte adoption of a differ- 
ent construction of the language, when it occurs in a 
chancery record, from that wHich is adopted when it 
occurs in the record of asuit at law. In chancery, a mere 
appearance might not be regarded in the same light upon 
error, as would an appearance in a suit at law. But, 
when a judgment at law, or a decree in chancery, is col- 
laterally assailed, the question is the same. The inquiry 
is, did the court have jurisdiction of the defendant’s per- 
son. If it did, and the subject-matter was within its 
jurisdiction, it is valid, although the record may abound 
in irregularities. A voluntary submission to the jurisdic- 
tion of a chancery court may be made by an appearance 
of record, as well as at law, and, when so made, must 
have the effect to give the jurisdiction of the person. 
1 Daniel’s Ch. Pl. & Pr. 593. 

I ain aware that there are decisions opposed to the con- 
clusion which I have attained, as to the eftect of the reci- 
tal of the record under consideration ; but I think it fully 
sustained by reasoning and authorities which ought to 
control the question; and I therefore hold, that Jude was 
a party defendant in the foreclosure suit of Hunt, and that 
the court in that case had jurisdiction of his person, as 
fully as though the subpeena had been served upon him. 

2. Having decided that the mortgagors, Alexander J. 
Jude and Peter A. Remsen, were parties to the foreclo- 
sure suit in favor of Hunt, and that the court which ren- 
dered the decree had jurisdiction over the persons of both 
of them, we proceed to consider the question, whether the 
complainants in the original and cross bills are barred by 
he statute of limitations of five years. 
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The act, approved 7th February, 1843, is in the follow- 
ing words: “‘ Where any lands have been sold, or may 
hereafter be sold, under the decree of the court of chan- 
cery, to satisfy any mortgage, deed of trust or otherincum- 
brance, all rights or equities of redemption in any person, 
not a party to a decree of sale, who shall claim under the 
mortgagor or grantor in the deed of trust or incumbrance, 
shall be forever barred and precluded, unless the suit for 
a redemption be commenced within five years from the 
execution of such decree of sale: Provided, that no suit 
shall be barred by the operation of this act within five 
years from its passage.” 

This suit was instituted after the expiration of nine 
years from the approval of the act above quoted, and 
more than thirteen years from the sale under the decree. 
Therefore, the delay is sufficient to bring the case within 
the operation of the statute, if it applies, and if the 
complainants do not come within some exception to it. 

I concede that Ellison was dead when the decree was 
rendered; that the suit was thereby abated as to him, and 
that the decree has, of itself, no effect whatever upon his 
heirs or representatives, who were never in any way made 
parties.—Branch Bank at Montgomery v. Hodges, 12 Ala. 
123; McCurry v. Hooper, ib. 823; Gliddon v. Andrews, 
10 Ala. 166; Mary, 9 Cranch, 142; Watson v. Spence, 
20 Wend. 260; Doe v. McLoskey, 1 Ala. 708; Bates v. 
Delavan, 5 Paige, 299; Boykin v. Rain, 28 Ala. 342; 
Hunt, Frowner & Co. v. Acre, Johnson & Co., 28 Ala. 
393; Hood v. Stinnett, 9 Ala. 835; Halford v. Alexander, 
12 Ala. 280; Stewart v. Nuckles, 15 Ala. 231; Moore v. 
Easley, 18 Ala. 619; Hx parte Swan, 23 Ala. 192. 

While it is conceded, that the decree of foreclosure and 
the sale under it could not, per se, be effectual against Elli- 
son’s heirs and representatives, and were as to them 
totally ineffectual, it was unquestionably binding upon 
all persons who were parties to the suit, and who were 
before the court, either by the service of a subpeena, or by 
a voluntary submission to the jurisdiction of the court. 
Both the mortgagors (Jude and Peter A. Remsen), Town- 
send, who appears to have been a tenant, andJ. 8S. Remsen, 
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who, along with Jude, was a sub-purchaser, deriving title 
from the mortgagors to two of the lots, were before the court. 
The decree was binding upon and estopped those persons 
who were parties, and the equity of redemption of Jude’s 
heirs and representatives in the two lots numbered 8 and 
12, or inthe moiety of them, was undoubtedly foreclosed. 
Ellison, the purchaser from the mortgagors, Jude and 
Peter A. Remsen, having died before the decree, it could 
not foreclose his equity of redemption. But his mort- 
gagors were parties to the suit, and as to all the points of 
adjudication in the case they were estopped. The ascer- 
tainment of the purchase-money due, and the validity of 
the mortgage, matters in which the mortgagors had a 
personal and direct interest, were, as to the mortgagors, 
judicially determined. Jude and Peter A. Remsen, the 
mortgagors, had, notwithstanding the conveyance of 
their equity of redemption to Ellison, remained interested 
in the foreclosure of the mortgage. They gave a bond to 
indemnify and save harmless their vendee against their 
mortgage; and Ellison’s representatives actually sued 
them for the breach of the bond, produced by the sale 
under Hunt’s foreclosure, and recovered a judgment for 
thirteen thousand five hundred and forty-four dollars. In 
this last named suit, the decree of foreclosure was no doubt 
used as evidence against Jude and Remsen. 

For the reasons already given, I cannot regard the 
decree of foreclosure in favor of Hunt as a nullity, as mere 
waste paper, although it could not of its own force affect 
persons not parties. If the decree had no operation 
against any person, if there had been no parties whatever, 
it would have been no decree; and then a sale under it 
could never have been protected by the statute of limita- 
tions of five years. Before the statute can apply, there must 
be a decree. It is not necessary that that decree should 
be binding upon the person having by purchase from the 
mortgagor the equity of redemption. If it were, there 
would be no field for the operation of the statute. The 
statute was not needed, and was not designed, to protect 
a purchase, where a valid title was obtained, because the 
person having the equity of redemption was not a party. 
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The statute says: “ All rights or equities of redemption 
in any person not a party to the decree of sale, who holds 
under the mortgagor, are barred.” The manifest purpose 
of the statute is to bar rights derived from the mortgagor, 
which were unaffected by the decree, on account of the 
omission to make the persons holding those rights par- 
ties, unless they are asserted within five years. The stat- 
utory bar is not based upon the idea that there is any 
force in the decree, or that any title is derived by the sale 
under it. It is the lapse of time after the sale under the 
decree, and not the sale, which bars the complainants. 
The statute simply provides in this particular class of 
cases a shorter period of limitation than pertains to other 
cases. 

Ellison’s interest was “an equity of redemption.” Elli- 
son claimed “under the mortgagors,” because he claimed 
by direct purchase from them. LEllison’s attitude, if he 
were the party here, would be within the letter of the 
statute. The position of his heirs and representatives is 
the same. They are barred by the statute of five years, 
unless they come within an exception to it. 

3. By a proviso to the statute, (Clay’s Digest, 329, § 93,) 
five years are allowed “for infants, femes covert, insane 
persons and lunatics, after the termination of their disabil- 
ities, to bring suit.” The suit is brought by the executors 
and the heirsof Jude; and to establish the applicability of 
the exception to the statute of limitations, it is contended 
that the right of suit in this case, and the equity of 
redemption set up, are in the heirs. I pass that position 
by without controverting it, not because I am convinced 
of its correctness, but because it does not affect the result 
of the argument. If the right to maintain the original 
suit is in the.complainants, they cannot avail themselves 
of the exception to the statute, because several of them 
had attained majority more than five years before the 
commencement of the suit; and the rule is settled in this 
State, that when the statute begins to run as to one of 
several parties to a joint cause of suit, it runs as to all. 
Hardeman vy. Sims, 8 Ala. 751; Wilkins v. Judge, 
14 Ala. 188; Shutev. Wade, 5 Yerg. 1-7-12. 
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I do not consider the question of fact as to the non- 
residence of some of the complainants, because non- 
residence is not an exception to the statute, and we have 
no right to engraft such an exception upon it. The pre- 
cise point is decided in the case of Howell v. Hair, 15 Ala. 
194. 

In my opinion, the statute of limitations of five years 
applies to the complainants in the original bill; they are 
not within the exception to it, and are barred by the stat- 
ute from the maintenance of the suit. 

The complainant in the cross bill is estopped by the 
decree of foreclosure. Her ancestor was a party. He 
was bound by the decree; and so she, succeeding only to 
his rights, must be bound by it. Jude might have set up 
his equity of redemption, in defense to Hunt’s foreclosure 
suit. Not having set up his right in that case, he was 
barred by the decree.—Wittick v. Traun, 25 Ala. 317; 
Shumake v. Nelms, 25 Ala. 126. It follows that the 
cross bill of Alexandrine J. Jude is defeated, upon a ground 
independent of the statute of limitations. 

4, It remains to consider the question, whether the 
complainants’ bill is not maintainable as an application to 
set aside the sale of the land upon the grounds alleged in 
the bill. Iam not sure that the bill in this case is a legit- 
imate mode of application for the setting aside of the sale. 
Brown v. Frost, 10 Paige, 246; Littell v. Zuntz, 2 Ala. 
256; Branch Bank at Mobile v. Hunt, 8 Ala. 876. But 
waiving that question, relief must be denied to the com- 
plainants, so far as this point is concerned, upon the 
ground, that the application is too late. It must be ad- 
mitted, that the facts alleged and proved would have 
authorized the setting aside of the sale, if a timely and 
proper application had been made for that purpose. A 
petition, addressed to the court under the decree of which 
the sale is made, is certainly the most usual and appropri- 
ate mode of application to vacate the sale. There can be 
no reason for laying down a rule as to the eftect of time, 
when the proceeding is by bill, different from that which 
prevails when the proceeding is by petition; and there is 


‘no reason for a discrimination, so far as this question of 
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the effect of time is concerned, between a judicial sale by 
the sheriff, and one by the register. 

It was decided in the case of Littell v. Zuntz, 2 Ala. 
256, that a sale under a decree of foreclosure should be 
set aside, upon a state of facts similar to those existing in 
this case. The sale in that case was vacated upon the 
reimbursement to the purchaser of the purchase-money, 
and his compensation for improvements. ~The petition was 
Siled before the confirmation of the report of the sale. In the 
ease of Herbert v. McCollum, 6 Ala. 218, this court said, 
in reference to applications to vacate the sales of land 
under writs of fiert facias: “We may, however, remark, 
that the motion should be made in a reasonable time; 
most regularly, at the first term succeeding the return of 
the process. We will not, however, undertake to say, 
that there might not be circumstances under which the 
court should interfere at a subsequent term, especially if 
there are sufficient reasons for not having sought its action 
sooner. Beyond this the present case does not require 
the expression of an opinion.” 

In the case of Abercrombie v. Conner, 10 Ala. 293, it 
was held, that a motion to set aside the sale of land was 
in time, if made before the purchaser went into possession, 
or made an effort to acquire possession. 

In the case of Daniel v. Modawell, 22 Ala. 365, the 
court refused, after the lapse of four years, to set aside a 
sale, where the purchaser had gone into possession, sold 
her interest for a valuable consideration to one who had 
again sold, and the last purchaser had made valuable im- 
provements. Ignorance was held no excuse for the delay, 
because the circumstances were sufficient to induce inquiry. 
See,galso, Lankford v. Jackson, 21 Ala. 650. | 

In this case, the facts upon which the setting aside of 
the sale is sought, were known. The executors of Elli- 
son brought an action on a bond of indemnity against 
the mortgage under which the land was sold, and obtain- 
ed a large recovery, upon the ground that the sale was a 
breach of the bond. Valuable improvements have been 
put upon the land. The purchaser has died. The prop- 
erty has vested in his heirs or representatives. It has 
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increased in value. Nearly thirteen years elapsed before 
the suit was commenced. The complainants have no 
interest in the vacation of the sale, save that which grows 
out of their equity of redemption derived from the mort- 
gagors. The enforcement of that equity of redemption 
is barred by the statute of five years, notwithstanding 
they were not parties to the suit fora foreclosure. To 
sustain an application to set aside the sale of the land, at 
their instance, would be to make the incident survive the 
principal—to make their right to vacate the sale of the 
land exist after their interest in the land was barred, in 
favor of the heirs of the purchaser, by the statute of lim- 
itations. Under such circumstances, the bill cannot be 
maintained as an application to set aside the sale of the 
land, upon the allegations of fraud, irregularity, and in- 
justice in the execution of the sale. It is too late for the 
maintenance of such an application. 

So far as the cross bill is concerned, the grounds for 
refusing to set aside the sale at the instance of the com- 
plainant in it are still stronger. Jude, the father of 
Alexandrine J., the complainant, died in September, 
1842, about three years after the sale. He resided in 
Mobile; was in Mobile at the time of the sale; was sued 
upon the bond to indemnify Ellison against the mort- 
gage; and he and Peter A. Remsen settled the judg- 
ment, by giving notes. It is impossible to avoid the 
conclusion, that he either knew all the circumstances of 
the sale, or was grossly negligent in omitting inquiries 
suggested to him by facts within his knowledge. Hunt 
was in possession of the lots before his death, and yet he 
interposed no objection to the sale. 

As Judge Stone concurs with me in my conclusion, I 
proceed to announce the decision of the court. The 
decree of the court below is reversed, at the costs of the 
appellees, and a decree is here rendered, as follows: It is 
ordered, adjudged, and decreed, that the original bill 
stand dismissed, and that the adult complainants and 
next friend of the infant complainants in the same pay 
the costs in the original cause in the court below; and 
that the cross bill be dismissed, and that the complain- 
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ant’s next friend in the cross bill pay the costs of the cross 
cause in the court below. 

Being entirely satisfied with the arguments and author- 
ities upon which my conclusion that Jude was a party is 
based, it is not indispensable that I should express any 
opinion upon the propositions from which my brother 
Stone has deduced the same conclusion since the fore- 
going opinion was prepared. I cannot now, without a 
further delay of the decision, which has already been too 
long delayed, give to the arguments and authorities of 
my brother Stone that consideration, which would enable 
me to form a reliable opinion upon them. I, therefore, 
withhold the expression of an opinion upon them. 


STONE, J.—In the case of Voorhees v. United States 
Bank, 10 Peters, 449, 474-5, the supreme court of the 
United States said: “The line which separates error in 
judgment from the usurpation of power is very definite ; 
and is precisely that which denotes the cases where a judg- 
ment or decree is reversible only by an appellate court, or 
may be declared a nullity collaterally, when it is offered 
in evidence in an action concerning the matter adjudi- 
cated, or purporting to have been so. In the one case, it 
is a record importing absolute verity; in the other, it is 
mere waste paper. There can be no middle character 
assigned to judicial proceedings, which are irreversible 
for error. . * * ° 25 . 

“ Acts of limitation become useless, if a defendant is 
allowed to evade them by avoiding judgments or execu- 
tions, on the suggestion of defects or omissions in the 
record, which can be reviewed only by an appellate court; 
a direct premium is held out for delaying the resort to 
the mode pointed out by law for correcting the errors of 
judicial proceedings.” 

In another place in the same opinion it is said: * No 
-rule can be more reasonabie, than that the person who 
complains of an injury done him, should avail himself. of 
his legal rights in a reasonable time, or that that time 
should be limited by law. This has wisely been done by 
acts of limitation on writs of error and appeals. If that 
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time elapses, common justice requires, that what a defend- 
ant cannot do directly, in the mode pointed out by law, 
he shall not be permitted to do collaterally by evasion.” 

The case from which I have quoted. was an action of 
ejectment. The lessors of the plaintiff made title through 
a judicial sale; and it did not appear that any notice had 
been given of the proceedings, under which the sale was 
made. Notwithstanding this omission, there was a recov- 
ery by the plaintiff, and the judgment was affirmed in the 
supreme court of the United States. The court, after 
determining that the proceedings came up only collater- 
ally, remarked, “There is no principle of law better 
settled, than that every act of a court of competent juris- 
diction shall be presumed to have been rightly done till 
the contrary appears. This rule applies as well to every 
judgment or decree, rendered in the various stages of their 
proceedings from the initiation to their completion, as to 
their adjudication that the plaintiff has a right of action.” 
See, also, Thompson v. Tolmie, 2 Peters, 157; Grignon’s 
Lessee v. Astor, 2 How. (U. 8.) 319. 

In Bustard v. Gates and Wife, 4 Dana, 429, which was 
a writ of right, the plaintiff’s title depended likewise on a 
judicial sale. Under a statute of the State of Kentucky, 
it was permissible to sell the lands of a decedent in pay- 
ment of his liabilities, on a motion and notice to the 
heirs and legal representatives. The notice in that case 
was served on the heirs of the decedent, but there was no 
motion against, or notice to, the personal representative. 
The question was, whether the title of the plaintiff, de- 
rived under such proceedings, would be upheld. The 
court, Ch. J. Robertson delivering the opinion, said: ‘As 
the circuit court had jurisdiction over the subject-matter, 
the fact that the heirs alone, who were not expressly 
bound, and were therefore liable only in a joint proceed- 
ing against themselves and their ancestor’s personal rep- 
resentative, were proceeded against without being joined 
with such representative, and without any assigned reason 
for the omission, did not affect the jurisdiction of the court, 
but, at the utmost, only shows that the judgment was 
erroneous, on the ground that, although the heirs were 
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liable under a statute of this State, they were not, as ad- 
judged, souexy liable.” It was held, that the failure to 
notify the personal representative, or tomake him a party, 
did not impair the validity of the demandant’s title. 

In Horner v. Doe, 1 Carter, 130, the question of the 
validity of judicial proceedings came up collaterally. 
The court, after conceding that, upon certain points con- 
nected with this subject, the authorities might be in irre- 
concilable conflict, proceeded to state that “there are some 
points upon which they generally agree.” Among the 
points on which that opinion asserts the authorities gen- 
erally agree is the following: “ Where the record discloses 
nothing upon the point, jurisdiction of the person and of 
the subject-matter will, the contrary not being proved, 
be presumed, in cases of domestic judgments of courts 
of general jurisdiction, where they come collaterally in 
question.” See, also, Brown v. Wood, 17 Mass. 68; Robb 
v. Lessee of Irwin, 15 Ohio, 689; Lessee of Nelson v. 
Moore, 3 MeL. 319, 321; Warren & Dalton v. Lusk, 
16 Mo. 102; Elsworth v. Learned, 21 Ver. 585. 

In New York, the supreme court seem to have gone 
further than the cases above cited, and held that, on an 
application for a new trial, in a case which had been tried 
in a court of general jurisdiction, “it will be intended 
in support of the judgment, when nothing to the con- 
trary is shown, that the court had jurisdiction of the 
person of the defendant, although it be not averred 
in the record produced that the defendant was in custody, 
&e., that he appeared to defend, or that the suit was com- 
menced by the jiling and service of a declaration according 
to the statute regulating the commencement of suits.” 

The court by which the decision from which we have 
last quoted was pronounced, was composed of Nelson, C.J., 
and Bronson and Cowen, JJ.; the latter being the author 
of the opinion.—Foot v. Stevens, 17 Wend. 483. 

In the case of Hart v. Seixas, 21 Wend. 40, the same 
question came again before the same court; but this time 
it arose on a writ of error. The majority of the court 
affirmed the judgment, and held that, even on. direct 
appeal, it was no ground of reversal of the judgment of 
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a court of general jurisdiction, that the record failed to 
show that the defendant had been notified; the record 
being entirely silent on the question of the appearance of 
the defendant. This opinion was also delivered by Judge 
Cowen, and isan elaborate argument in support of his 
view. Judge Bronson dissented. He drew a distinction 
between this case of direct appeal and the case of Foot v. 
Stevens, supra, which was not a direct application to reverse 
the judgment of the primary court. He remarked, that 
“such judgment was voidable only, not absolutely void ; 
and that the defendant could not avail himself of the 
objection in an action on the judgment.” The dissenting 
opinion of Judge Bronson fully sustains the doctrine, 
that where a judgment is collaterally assailed, it is no 
valid objection that the record omits to show jurisdiction 
over the person. 

In Kempe’s Lessee v. Kennedy, 5 Cranch, 173, the 
defendants made title under a statute of New Jersey, 
under which the lands had been sold as confiscated prop- 
erty. The lessor of the plaintiff had never been a citizen 
of New Jersey, and it seems that the procceedings were 
palpably irregular, ‘and that the court had no authority 
under the statute, and on the facts alleged in the petition, 
to entertain jurisdiction of the proceedings, or to ordera 
confiscation and sale of Mrs. Kempe’s lands. Even if the 
petition had made a prima-facie case, which it seems it 
did not, the report of the case is strongly persuasive to 
show that Mrs. Kempe had committed no offense, the 
consequence of which would be a forfeiture of her lands. 
The court, however, by which the decree was pronounced, 
had jurisdiction of the subject-matter—viz., such offenses; 
it had exercised that jurisdiction, and pronounced a decree 
under which the lands in controversy had been sold; and, 
in the opinion of the court, the title was divested out of 
Mrs. Kempe. Ch. J. Marshall delivered the opinion, and 
among other things said: 

“Tn the particular case of Grace Kempe, the inquest is 
found in the form prescribed by law, and by persons au- 
thorized to find it. The court was constituted according 
to law; and if an offense, punishable by the law, had been 
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in fact committed, the accused was amenable to its juris- 
diction, so far as respected-her property in the State of 
New Jersey. The question whether this offense was or 
was not committed—that is, whether the inquest which is 
substituted for a verdict on an indictment, did or did not 
show that the offense had been committed, was a question 
which the court was competent to decide. The judgment 
it gave was erroneous; but it is a judgment, and, until 
reversed, cannot be disregarded.” 

In the case last cited, it is not alleged that any notice, 
actual or constructive, had ever been given to Mrs. 
Kempe, and the whole proceeding seems to have been ex 
parte. 

In collating and citing the foregoing authorities, I do 
not wish to be understood as sanctioning all that is said 
in each of them. In Hart v. Seixas, supra, the question 
arose directly on writ of error, and the opinion of the 
majority of the court is directly opposed to our own de- 
cisions. See Williams v. Lewis, 2 Stew. 41; Brown v. 
Simpson, 8 Stew. 331; Gilbert v. Lane, 3 Por. 267; 
Wheeler v. Bullard, 6 Porter, 352; Catlin v. Gilders, 
3 Ala. 536; Puckett v. Pope, 3 Ala. 552; Boykin v. Rain, 
28 Ala. 3832. Moreover, if the question were an open one 
in this court, I think the dissenting opinion of Judge 
Bronson in Hart v. Seixas, supra, is much better sustained 
than that of Judge Cowen. Neither do I intend in this 
opinion, the court being divided on the main point, to 
assert my unqualified approval of any of the cases cited 
above, further than the principle after stated may be 
regarded as an approval of them. 

In Preston v. Dunn, 25 Ala. 507, the question of the 
conclusiveness of a decree of the chancery court came up 
collaterally. The opinion was delivered by Judge Gold- 
thwaite, and both his reasoning and conclusion have my 
hearty approval. The question was, whether an infant 
had been made a party to the former proceeding, and 
whether he was concluded by the decree. In the bill, he 
had been described as an “ only infant son, whose name is 
unknown to complainant.’”’ No subpena had been sued 
out, or served upon the infant, or upon any person for 
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him. A guardian ad litem had been appointed, and had 
answered in the usual form. 

This court conceded that, for the above error, the decree 
would have been reversed on writ of error, on the author- 
ity of Hallett v. Walker, 1 Ala. 879; Johnson v. Haines- 
worth, 6 Ala. 443; Hodges v. Wise, 16 Ala. 509. To the 
same effect, see Clark v. Gilmer, 28 Ala. 265. The court 
proceeded, however, to remark, that “here, the question 
goes directly to the jurisdiction, and strikes at the power 
of the chancellor to make the appointment.” After 
citing, with apparent approbation, and in support of the 
opinion, the cases of Bustard v. Gates, 4 Dana, supra, and 
Robb v. Lessee of Irwin, 15 Ohio, supra, it was asserted 
in the opinion, that “the improper exercise of this au- 
thority may be reviewed on error, but the act is not void, 
and the decree rendered could not, therefore, be attacked 
collaterally for the want of jurisdiction.” . 

In the later case of Gunn v. Howell, 27 Ala. 663, the 
question of the effect of a record came up collaterally. 
A judgment in garnishment, rendered in the superior 
court of Talliaferro county in the State of Georgia, 
and its payment, were pleaded in defense of a suit 
brought to recover the same demand which had been con- 
demned in garnishment. The statute of Georgia confer- 
red on the superior courts jurisdiction over process of 
garnishment, as one means of enforcing the collection of 
judgments, and the court had jurisdiction of the person 
of the garnishee by personal service. Notwithstanding the 
question was thus collaterally presented, this court, because 
of certain errors in the proceedings in garnishment, ruled 

that the defense would not avail the garnishee. The cases 
| cited in support of this proposition are four in number: 
Stevens v. Wilson, 5 Har. & Johns. 130; Thatcher v. 
Powell, 6 Wheaton, 119; Denning v. Corwin, 11 Wend. 
647; Smith v. Fowle, 12 Wendell, 9. The cases from 
5th Harris & Johnson and 12th Wendell presented the , 
question directly on appeal. The case in 6th Wheaton 
was a case of summary jurisdiction, which stands on a 
different principle. The case in 11th Wendell is expressly 
overruled in Foot v. Stevens, supra, and Hart v. Seixas, 
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supra. The cases cited from our own reports, except the 
last one of Taliaferro v. Lane, are cases of summary ju- 
risdiction, and the question was directly raised on writ of 
error. 

Notwithstanding the decision in Gunn v. Howell is 
made to turn on the fact that the jurisdiction of the 
Georgia court was of statutory creation, I do not think 
any of the cases cited, except possibly it be Taliaferro v. 
Lane, 23d Alabama, sustains the opinion of the court. I 
think our predecessors did not duly regard the distine- 
tion between a direct and collateral assault upon a judg- 
ment of a court of general jurisdiction. The following 
cases are, in my judgment, directly opposed to the con- 
clusion which this court attained in Gunn v. Howell: 
Preston v. Dunn, supra; Kempe’s Lessee v. Kennedy, 
supra; Robb v. Lessee of Irwin, supra; Bustard v. Gates, 
supra. 

In the case of Taliaferro v. Lane, 23 Ala. 369, the 
question came up collaterally. This court held the at- 
tachment in that case void. Ido not deem it necessary 
in this case to declare my unqualified disapprobation of 
that case. It arose on a peculiar statute, and neither the 
defendant nor the property seized was, under our statute, 
subject to such process. It is worthy of remark, however, 
that all the authorities cited in support of the opinion 
were cases where the question was directly made on writ 
of error. The case of Loomis v. Allen was a suit under 
the same statute on which Taliaferro v. Lane was insti- 
tuted. Loomis permitted a judgment by default to be 
rendered against him, and sought to get rid of it on error. 
This court said, that when an attachment is improperly 
sued out, it must be abated by plea, and cannot be taken 
advantage of after a judgment by default.—7 Ala. 706. 

The authorities cited in Taliaferro v. Lane do not sus- 
tain the opinion of the court in that case. 

It may be supposed that the decision in the case of 
Wyatt v. Rambo, 29 Ala. 510, sustains, to some extent, 
the case of Gunn v. Howell, supra. I did not sit in that 
ease, and while I frankly admit I do not approve of the 
principles therein asserted, I think the two cases rest on 
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different principles, growing out of the different organi- 
zation of the two courts, and the nature of the powers 
exercised by each. In the case of McCurry v. ILooper, 
12 Ala. 823, the question arose on a record from a court 
of summary and statutory jurisdiction, and is governed 
by different principles. 

In treating of the question under discussion, I think 
many of the adjudged cases lose sight of the important 
distinction between the liabilities of resident citizens, and 
those of non-residents. The former class owe allegiance 
to the State—are subject to its legislative and judicial con- 
trol. The latter are, save in a few exceptional cases, 
entirely independent of either. In the case of Wilson v. 
Matthews, Finley & Co., at the present term, we collected 
many authorities which, on a kindred question, recognize 
this distinction. 

I admit, that a majority of the best considered 
decisions hold, that if a judgment be pronounced, even by 
a court of general jurisdiction, against one over whom it 
has no jurisdiction, or who appears to have had no notice 
of the existence or pendency of the proceedings, such 
judgment will be declared a nullity, even where collater- 
ally presented. This principle prevails, as I understand 
the rule, where it is made to appear, either by a fair con- 
struction of the record itself, or in some other legal way, 
that the proceeding was by attachment of goods, or ex 
parte, and in the absence of knowledge in the persons 
whose rights are sought to be affected by the decree. 
The following are authorities to this effect: Shriver’s 
Lessee v. Lynn, 2 How. (S. C.) 48; Hollingsworth v. 
Barbour, 4 Peters, 466; Webster v. Read, 11 How. (S. C.) 
437; Whitaker v. Murray, 15 Ill. 293; Downer v. Shaw, 
2 Foster’s N. H. 277; Barkman v. Hopkins, 6 Eng. (Ark.) 
157; Sherard v. Nevius, 2 Car. 241; Armstrong v. Har- 
shan, 1 Dev. 187; Bonner v. Teir, 3 Dev. Law, 533; 
Shaefer v. Gates, 2 B. Mon. 453; Lincoln v. Tower, 
2 McLean, 473; Rathbone v. Terry, 1 R. I. 73; Thornp- 
son v. Emmet, 4 McLean, 96; Woodruff v. Taylor, 
20 Vermont, 65; Hall v. Williams, 6 Pick. 232; Howard 
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v. Barrett, 2 Hall’s Rep. 302; Wilson & Hallett v. Niles, 
2 Hall’s Rep. 358. 

In the first three of the cases above cited, the proceed- 
ings were ex parte; and not only failed to show notice to 
the persons whose rights were sought to be affected, but 
in fact did not even name them, or > pretend to know who 
they were. In the case from 4th Peters, they were 
described as the “unknown heirs of said Hamlin.” In 
the case in 2d Howard, the petition was ex parte, praying 
the appointment of a trustee to sell certain lands, which, 
it was alleged, had descended to the petitioners; and 
made no mention whatever of Elias McGruder, the de- 
visee, or of any other person, as assuming or ori 
any adversary interest. 

The case of Webster v. Reid, 11 How. 8. C. 437, was 
characterized by frauds of darkest turpitude. The judg- 
ments had been recovered in summary suits against “the 
owners of half-breed lands lying in Lee county.” The 
defendants had no other or more specific designation. 
The record nowhere mentioned who those owners were, 
and the whole proceedings seemed to have been summary, 
and without notice to anybody. 

The other cases cited were either commenced by attach- 
ment of goods, without personal service; or, were against 
non-residents, who were not under the legislative control 
of the State in which the judgment was rendered. 

The foregoing citations recognize, as I conceive, a clear 
distinction between the following two classes of cases: 

1. Where the parties are resident citizens, are cor- 
rectly described in the pleadings, and the only objection 
is, that the record does not affirmatively and distinctly 
show that the parties have been brought before the court 
by service of notice, or have entered an appearance. In 
such case, I think the record and judgment, coming up 
collaterally, are not necessarily void, but their validity 
depends on circumstances hereafter considered. 

2..Where the record aftirmatively shows that certain 
parties are non-residents, and it does not appear that such 
non-resident parties have entered an appearance, or oth- 
erwise been brought before the court; or, where the pro- 
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ceedings are ex parte, and do not name the persons whose 
rights are sought to be affected. In cases coming under 
this last class, the judgment is generally pronounced 
void, no matter how presented. 

In the case of Bradshaw v. Heath, 13 Wendell, 407, a 
decree of the superior court of Connecticut, though 
presented collaterally, was pronounced void. The opin- 
ion, which is an able one, was delivered by Chief Justice 
Savage, and, in its argument, carries the doctrine further 
than most of the cases which have fallen under my ob- 
servation. One McDonald was a citizen of the State of 
New York. His wife abandoned him, and went to her 
father in the State of Connecticut. She there applied for 
and obtained a divorce from her husband, Dr. McDonald. 
Speaking of the proceeding, Ch. J. Savage says: “It ap- 
pears to have been entirely ex parte, It is not alleged in 
the record that notice was given to the husband, nor is 
there any appearance by him. The judgment of the 
court also appears to have been rendered nine days before 
the petition was presented, praying for such judgment. 
This is probably to be reconciled by the practice of con- 
sidering the term as but one day; but if so, still the judg- 
ment appears to have been pronounced instanter upon the 
presentation of the petition”? Mrs. McDonald, after ob- 
taining, in thissummary way, a divorce from Dr. McDon- 
ald, who all the time seemed to have been in New York, 
intermarried with one Bradshaw; and after the death of 
her second husband, she claimed dower in his lands. It 
was in her suit for dower that the opinion of Ch. J. Sav- 
age was pronounced. 

It will be readily seen that this case came within class 
2, as stated above. Dr. McDonald was a non-resident, 
and there was no pretense of actual or constructive 
notice. He, Dr. McDonald, owed no allegiance to the 
State of Connecticut, and was not amenable to its legis- 
lation or jurisprudence. 

Notwithstanding the strong features of the case under 
discussion, the learned judge, after commenting on the 
case of Mills v. Duryee, 7 Cranch, 481, employed the fol- 
lowing language: “Since the decision of Mills v. Duryee, 
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I believe it has never been considered as extending to 
conclude any defendant who never had any notice of the 
suit, and who was not an inhabitant of the State in which 
the judgment was entered, and did not appear by an at- 
torney. ” sa * — It would seem to follow, that 
where the record shows no jurisdiction over the person of 
the defendant, but the contrary is necessarily implied, 
such record is a nullity, and insufficient to support an 
action.” 

The case last cited is itself a pregnant authority for the 
position, that when the effect of a judgment comes up 
collaterally, it is not sufficient to stamp its invalidity that 
the record fails to show aflirmatively that the party was in 
court. To have that effect, the contrary—viz., that he was 
not in court—must be necessarily implied; or, it must ap- 
pear that the party was not an inhabitant of the State. 
See, also, Borden v. Fitch, 15 Johns. 121. 

Harris v. Hardeman, 14 How. Sup. Ct. 334, is the 
strongest case to which I have been referred, or which I 
have found, against the validity of the decree of fore- 
closure in this case. In its argument, it fully sustains the 
views of the appellee, unless the facts of that case distin- 
guish it from this. Harris sued Hardeman in the circuit 
court of the United States for the southern district of 
Mississippi. There was no personal service of the writ, 
and the marshal returned it, “executed on the defend- 
ant Hardeman, by leaving a true copy at his residence.”’ 
There was judgment by default; and an execution issued 
on this judgment was levied on certain property of Harde- 
man. Hardeman executed a forthcoming bond, and the 
same being forfeited, an alias execution was issued. Sub- 
sequently Hardeman moved in the circuit court to quash 
the last named execution and the forthcoming bond, and 
to vacate and set aside the judgment. This motion was 
granted in full, and Harris thereupon appealed to the su- 
preme court of the United States. The court were divided; 
six of the judges affirming the judgment of the circuit 
court, against three dissenting. 

In the case last cited, two facts are prominently pre- 
sented: Ist, in the pretended service, there was an at- 
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tempt to pursue a statute of the State of Mississippi, 
anda rule of court thereon. What was done, fell far 
short of the requirements of the Mississippi rule. 2d, 
Judge Daniel, in delivering the opinion of the supreme 
court, said: “At the time of the motion to the circuit 
court to quash the forthcoming bond, and to set aside the 
judgment by default, that judgment was still unsatisfied, 
and was in the progress of execution; and the forthcom- 
ing bond, filed in the clerk’s office, according to the laws 
of the State, was properly a part of the process of execu- 
tion, the fiert facias being sued out therein from the office 
without any order of the court. The proceedings, then, 
still being as it were in fieri, and not terminated, it was 
competent tor the court to rectify any irregularity which 
might have occurred in the progress of the cause, and to 
do this by writ of error coram vobis, or by audita querela, if 
the party chose to resort to the latter mode.” 

If that court was correct in its views of the nature of 
the question, as presented in the above extract, it is man- 
ifest that case is clearly distinguishable from this. The 
court, however, in declaring its judgment, did not confine 
itself to the above view, but went much beyond what 
would have been necessary under the hypothesis that the 
proceedings were still in fieri. 

I have carefully considered the argument of Judge 
Daniel in Harris v. Hardeman, supra, and the authorities 
cited by him in support of the conclusions he attains; 
and I think he, in a great measure, overlooks the two dis- 
tinctions—first, between the effect of a judgment or decree 
when it comes up directly, and when it is presented col- 
laterally; and, second, between those cases which are 
strictly ex parte on their face, or which show that they are 
against non-residents, as one class, and cases which form- 
ally disclose the parties, show that they are resident citi- 
zens, and the only objection is that the record does not 
affirmatively and technically show that the parties have 
been served with notice, or otherwise brought actually 
before the court. 

Of the cases cited and relied on by Judge Daniel in sup- 
port of his opinion, the following presented the question 
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directly on appeal: Nadenbush v. Lane, 4 Rand. 413; 
Wainwright v. Harper, 3 Leigh, 270; Wynn v. Wyatt, 
11 Leigh, 584. 

The following cases were commenced by attachment of 
goods or effects, and did not undertake or pretend to give 
any personal notice to the defendants. They were judg- 
ments against non-residents, and come under class 2 above 
stated: Starbuck v. Murray, 5 Wend. 148; Pawling v. 
Bird’s Ex’rs, 13 Johns. 192; Aldrich v. Kinney, 4 Conn. 
380; Borden v. Fitch, 15 Johns. 121; Buchanan v. Rucker, 
9 East, 192. . 

To the same effect are the following cases: Kilburn v. 
Woodworth, 5 Johns. 87; Fenton v. Garlick, 8 Johns. 
150; Phelps v. Holker, 1 Dallas, 261. 

The case of Thurber v. Blackbourne, 1 N. H. 242, does 
not disclose how the suit was brought; but I infer from 
certain expressions in the opinion, that it was commenced 
by attachment of the goods of a non-resident. The case 
of Bissell v. Briggs, 9 Mass. 462, presented facts entirely 
different from those in Harrisv. Hardeman. The defend- 
‘ ants were actually served with notice, in the State in 
which the judgment was rendered; and the decision 
was against the plea of the defendants, who sought to 
question the jurisdiction of the court. In the case of 
Benton v. Bergot, 10 Serg. & R. 240, the defendant had 
been personally served ; and hence all that may have been 
said on the question of notice was merely incidental. 
The language is not sufficiently definite to enable us to 
determine its force, as bearing on the question in this 
record. 

In the case of Wilson v. Bank of Mount Pleasant, 
6 Leigh, 570, a judgment had been recovered in the State 
of Ohio, which appeared to have been rendered on con- 
fession under a power of attorney. The defendant pleaded 
to a suit brought on this judgment, in Virginia, that the 
power of attorney was a forgery. Of course, this issue 
did not raise any question which is material in the pres- 
ent investigation, or which was presented in the case of 
Harris v. Hardeman. 

The case of Hollingsworth v. Barbour, 4 Peters, 466, 
































206 ALABAMA. 


Hunt’s Heirs v. Ellison’s Heirs. 








as I have shown above, is wholly unlike the case of Harris 
v. Hardeman. 

I have now cited and classified all the cases which are 
relied on in the opinion of Judge Daniel as sustaining his 
conclusions. With all proper respect, I think they do 
not support him. 

The following cases seem to sustain the opinion of 
Judge Daniel in Harris v. Hardeman: Anderson v. Miller, 
4 Blackf. 417; Woods, ex parte, 3 Ark. 532; Miller v. 
Barkloo, 3 Eng. 818; Calhoun v. Logan, 22 Penn. (St.) 
46. The two cases from Arkansas, supra, were expressly 
overruled in the late case of Borden v. The State, 6 Eng. 
519. 

In the following cases there are dicta which support the 
views of Judge Daniel: Jennings v. Stafford, 1 Iredell, 404; 
Mills v. Dickson, 6 Rich. Law, 487; Central Bank v. 
Gibson, 11 Geo. 453; Steen v. Steen, 25 Miss. 513, 531. 

In the following cases, which, in the generality of their 
language, also assert the same doctrine, the judgments 
had been rendered by justices of the peace, or other 
courts, of limited and statutory jurisdiction: Campbell v. - 
Brown, 6 How. (Miss.) 106; Rossiter v. Peck, 8 Gray, 
5388; Com. Bank v. Martin, 9 Sm. & Mar. 613; Enos v. 
Smith, 7 Sm. & Mar. 85. 

As I understand the opinion of my brother Walker, if 
the decree of foreclosure in the case of Hunt v. Remsen, 
Jude and others, had been brought before us in a direct 
proceeding by appeal or writ of error, he would hold that 
the recitals in the decretal order are sufficient to make Jude 
a party before the court, although for other irregularities 
he would probably reverse the decree. The first proposi- 


tion he lays down in his opinion asserts, that Jude was a 


party; and the authorities which he collates in support of 
that proposition, are our own decisions in cases where the 
question was directly raised on writ of error. I do not 
assent to this. I think, under the rule declared in the 
eases of Catlin v. Gilder, and Puckett v. Pope, supra, if 
the question were presented directly on appeal, we would 
be bound to reverse the decree of foreclosure, on the 
ground that the record does not affirmatively show that 




















JANUARY TERM, 1858. 207 


Hunt’s Heirs v. Ellison’s Heirs. 








Jude was before the court. I understand the rule on error 
or appeal to be, that unless the record fairly show the 
affirmative fact that the parties are before the court, either 
by service actual or constructive, or by appearance, no 
binding decree can be pronounced against them. Such 
is the decision in Clark v. Gilmer, supra. Recitals in the 
decree or judgment entry are suflicient to bring in parties, 
and they will always be construed to have that effect, 
when such construction is necessary to maintain the verity 
of the record. On this principle rest our decisions, which 
are cited and relied on by Judge Walker. This princi- 
ple, however, resting as it does on the legal necessity of 
maintaining the verity of the record, will be extended no 
further than such necessity may carry it. Whenever this 
end—namely, the vindication of the truth of the record, 
is accomplished, no other intendments or implications 
will be indulged. See Catlin v. Gilder, and Puckett v. 
Pope, supra; Savage v. Walshe, 26 Ala. 619, 633; Gray- 
ham v. Roberds, 7 Ala. 719; Del Barco v. Br. Bank, 
12 Ala. 238. In this case, the maintenance of the record 
in its verity does not require us to find the affirmative 
proposition that Jude did in fact appear. Every word in 
the decretal order is consistent with the hypothesis that 
he did not in fact appear. Defendants, in the plural num- 
ber, had been served with subpeena, and the recitals in 
the decretal order point as naturally to them as to a 
greater number. Hence, if this question were presented 
on direct appeal, I could not hold that Jude had made 
himself a party to the proceedings.—Thompson v. Steamer 
Morton, 2 Ohio St. R. 26; Ingram v. Gildemeester, 2 Cal. 
88; Burt v. Stevens, 2 Foster, 229; Mills v. Dickson, 
6 Rich. Law, 487; Trousdale v. Donnell, 4 Humph. 2738; - 
Boyd v. Baynham, 5 Humph. 386; McKelway v. Jones, 
2 Harr. (N. J.) 845; Ward v. Lattimer, 2 Texas, 245; 
Bodurtha v. Goodrich, 3 Gray, 508; Jamison v. Pomeroy, 
9 Barr, 230; Jz re Flatbush Avenue, 1 Barb. Sup. Ct. 
286; Hickey v. Smith, 1 Eng. 456; Jones v. Reed, 
1 Johns. Cas. 20. 

When the effect of a judgment or decree of a court of 
general jurisdiction comes up collaterally, a very different 
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rule prevails. In such cases, unless the suit be in form 
ex parte, or on its face against non-residents, it is our duty 
to apply the doctrine omnia presumuntur rite esse acta. 
The law draws every presumption in favor of the regularity 
of the proceeding, which the record does not negative 
expressly or by fair implication. Unless it be shown, 
either by the record, fairly construed, or by other legal 
averments and proofs, that the case has proceeded to 
judgment without affording to the defendant his just 
right.to appear and make defense, he will be bound by 
such judgment or decree. See authorities supra, to which 
I add, Borden v. The State, 6 Eng. 519; Bird v. Clen- 
denin, 6 Eng. 572; Buford v. Kirkpatrick, 8 Eng. 33; 
Marshall v. Fisher, 1 Jones’ Law, 111; Jackson v. Tift, 
15 Georgia, 557; Barringer v. Boyd, 27 Miss. 473; Shel- 
don v. Newton, 3 Ohio State R. 494; Carpenter v. Doe, 
2 Carter, 465; Draper v. Lyon, 17 Missouri, 71, 81; 
Perryman v. The State, 8 Missouri, 208; Schuyler v. 
McCrea, 1 Harrison, N. J. 248; Granger v. Clark, 9 Shep- 
ley, 128; Wright v. Marsh, 2 Greene, (Iowa,) 94; Barney 
v. Chittenden, 2 ib. 165; Landes v. Brant, 10 How. U. 8S. 
348 ; Telford v. Barney, 1 Greene, Iowa, 575; Cole v. Hall, 
2 Hill, N. Y. 625; Lessee of Cochran v. Loring, 17 Ohio, 
409; Lessee of Douglas v. Massie, 16 Ohio, 271; Kellogg 
ex parte, 6 Ver. 509. 

In the notes of Messrs. Hare & Wallace to the 5th 
edition of Smith’s Leading Cases, top pages 816, 841, 
et seq., there is an able note, which sustains the leading 
principles of this opinion. 

The following cases, though not directly in point, are 
authorities in favor of the proposition, that courts will 
indulge liberal intendments in favor of records, when 
collaterally presented: Cox v. Davis, 17 Ala. 714; Light- 
sey v. Harris, 20 Ala. 409; Hardy v. Gholson, 26 Miss. 
70; Stephens v. Roby, 27 Miss. 744; Hemphill v. Sapping- 
ton, 6 Eng. 731; Lutes v. Alpaugh, 3 Zabr. 165; Miller 
v. Alexander, 8 Texas, 36; Bannister v. Higginson, 
3 Shepley, 73; Rogers v. Evans, 8 Geo. 143; Ponder v. 
Mosely, 2 Fla. 207; Smith v. Keen, 26 Maine, 411; John- 
son’s Appeal, 9 Barr, 416. 
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The case of Oakley v. Aspinwall, 44Comstock, 514, is 
not an authority against this view. . In that case, the de- 
fendant was a non-resident, and the court, in pronouncing 
the judgment, was controlled somewhat by a statute. 

Several of our own decisions go very far to sustain the 
view which I propose to take of this question. Wyman 
v. Campbell, 6 Porter, 219; Gaines v. Harvin, 19 Ala. 
491; Cox v. Davis, 17 Ala. 714, and Lightsey v. Harris, 
20 Ala. 409, are of this class. In several of these cases, 
it was sought to avoid the effect of judicial proceedings, 
which came up collaterally, on the ground that in the 
record it was not shown that notice had been given to 
the parties in interest. In each case, if the question had 
been presented directly on appeal, the probable result 
would have been a reversal. Being presented collaterally, 
the judgment in each case was declared valid. 

Applying the rule stated above to the record of the 
foreclosure suit, I am unable to affirm, on the evidence 
which it furnishes, that Jude did not appear in the 
case, or know of its existence. Construing the lan- 
guage in. its fair import, and presuming in favor of 
the regularity of the proceedings, I feel it my duty to 
hold, in a collateral proceeding, that it makes a prima- 








facie case against him—namely, that he knew of the proceed- 


ing, and might have defended the suit, if he had elected 
todo so. This, as I understand the rule, constitutes the 
decree prima facie valid. 

It must be borne in mind that, in laying down these 
rules, I confine my remarks to the subject of jurisdiction 
in its relations to the person of the suitors. Jurisdiction of 
subject-matter is a very different question. Whenever this is 
wanting, no matter how the question arises, the judgment 
is coram non judice and void; and the same fate attends 
such judgment, whether it be pronounced by a court of 
general or limited jurisdiction. See Nowlin v. McCau- 
ley, at the present term; Miller v. Jones, 26 Ala. 247; 
Smith v. Knowlton, 11 N. H. 191, 198, and authorities 
cited. 

Having shown that the decree would have been reversed 
on direct appeal, but that coming up collaterally it is not 
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void, but binding until the contrary is made to appear, the 
question naturally arises, in what manner can this be 
accomplished ? 

Under a statute of this State, in suits against two or 
more persons, on a contract which is joint and several, if 
process be, as toa part of the defendants, returned not 
found, the plaintiff may discontinue his action as against 
those not served, and take judgment against such as are 
served. Cases have arisen under this statute, where, the 
writ not being served in full, judgment had been errone- 
ously taken against all the defendants. Some of our 
decisions declare the rule in such cases to be, not to en- 
tertain jurisdiction of the question in the first instance. 
Motion must first be made in the court below, to correct 
the error; and, if that motion be overruled, then this 
court will apply the proper correction.—Grayham v. Rob- 
erds, 7 Ala. 719; Savage v. Walshe, 26 Ala. 619, 633; 
Del Barco v. Br. Bank, 12 Ala. 238. 

In this case, the liability of the mortgagors under the 
mortgage being joint, the chancery court had no power, 
in the then state of the record, to correct the error, and 
render the proper decree. It could only have set aside 
the decree of foreclosure, and directed service to be per- 
fected on Jude. This being done, the case could have 
been prosecuted to a final decree. 

In chancery causes, the reason for the rule asserted in 
the cases cited above does not exist, and the rule itself 
does not apply. The record failing to show affirmatively 
that service of subpeena had been perfected, the objection 
would be entertained on appeal in the first instance. 

I do not assert that, in chancery causes, parties who 
complain of irregularity in the service cannot have relief 
in the court which pronounces the decree. Courts of 
chancery certainly possess such power in a proper case. 
In cases, however, where the decree has been executed, 
and the mortgaged premises sold, even if the mortgagee 
himself became the purchaser, I would hold, that a mort- 
gagor, who seeks to set aside such sale by an application 
in the same court, should move in the matter within a 
reasonable time after the sale, or after he obtained knowl- 
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edge of the sale.—Littell v. Zuntz, 2 Ala. 256; Hubbert 
v. McCollum, 6 Ala. 221; Mobile Cotton Press v. Moore, 
9 Porter, 697; Abercrombie v. Connor, 10 Ala. 293; 
Lankford v. Jackson, 21 Ala. 650. 

As the decree in this case would have been reversed on 
direct appeal, or would have been set aside on timely ap- 
plication ; and the property being purchased by the mort- 
gagee, the sale would also have been set aside on timely 
application, I feel it my duty to take a further step. It 
is within the range of possible events, that a mortgagor, 
circumstanced as Mr. Jude was, may fail to seek redress, 
until his right of appeal will be barred, and until he can 
not obtain full reparation of the injuries he complains of, 
by motion in the court which pronounced the decree. I 
would hold, that a defendant, thus circumstanced, is in 
the same predicament as any other defendant to a judg- 
ment would be in, where the judgment was on its face 
irreversible for error, and yet the defendant had not in 
fact been served with notice of the suit, and did not know 
of its existence in time to make defense. In such ease, 
as a prerequisite to opening the judgment, he would be 
required not only to aver and prove that he did not in 
fact have notice of the suit, but he must go farther and 
show that he has a valid defense to the action. Further, 
the jurisdiction of a court of chancery in such case 
being special, and dependent entirely on the absence of 
other adequate remedy, if the defendant was informed of 
the existence of such reversible judgment or decree in 
time to take an appeal before the statute perfected a bar, 
he would be without remedy in chancery. 

In Cowan v. Braidwood, 1 Manning & Granger, 882, a 
judgment had been recovered in the court of session in 
Scotland, without personal service on the defendant. Suit 
was afterwards brought in England on this judgment, 
and the defendant pleaded, ‘that he was not, at the time 
of the commencement of the suit in the Scotch court, or 
at any time during the proceedings therein, in Scotland, or 
at any place within the jurisdiction of the said court; nor 
was he, at any time before the making or pronouncing of 
the decree, in any manner, according to the course and 
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practice of the said court, notified; nor did he then know 
of the proceedings, so that he could cr might, by himself, 
his proctor, attorney or agent, appear or plead, or in any 
way defend himself in said action; nor did he appear to 
any of the proceedings: whereby,” &c. This plea was 
held bad on demurrer. Tindall, C. J., in delivering the 
opinion of court, said: “There is no statement that 
the defendant was not resident in Scotland, or that he 
was not subject to the laws of that country, during the 
time that these proceedings were had against him; neither 
is there any such allegation as that which formed matter 
of strong observation in Douglass v. Forest—namely, 
that he had no property in Scotland; for if he had, it is 
reasonable to suppose that some one would have appeared 
for him. Again, there is no statement that the defend- 
ant had no knowledge or notice of the proceedings.” 
39 Eng. Com. Law, 694. 

In Reynolds v. Fenton, 3 Man. Grang. & Scott, 187, a 
suit was brought on a decree of the tribunal of com- 
merce at Brussels. The defendant pleaded, “that he 
was not at any time served with any process issuing 
out of that court at the suit of the plaintiff, for the cause 
of action upon which the said judgment or decree was 
obtained, nor had he at any time notice of such process, 
nor did he appear in the said court to answer the plaint- 
iffs.” The plea was held bad, because it did not aver 
that the “proceedings were so conducted as to deprive 
the defendant of the opportunity of defending himself 
therein.” Tindall, C.J., and Maule, J.,. delivered the 
concurring opinion of the court.—54 English Common 
Law, 186. 

In Sheehy v. Prof. Assurance Co., 4 J. Scott, 787, the 
same doctrine was re-affiirmed.—76 Eng. Com. Law, 787. 

In the following cases, it was held, that knowledge of 
a suit, shown by parol evidence, and dehors the record, 
was sufficient to fix the liability of indemnitors: Walker 
v. Ferrin, 4 Ver. 528; Collingwood v. Irwin, 3 Watts, 
306. See, also, Mills v. Duryee, 7 Cranch, 481; Cole v. 
Connoly, 16 Ala. 271. 

In our own court, it has uniformly been held, that 
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where the writ appears to have been served, and a judg- 
ment has been rendered upon such a return of service, 
the defendant, who seeks to rid himself of the judgment, 
must not only aver and prove that he was not in fact 
served with process, but must go further, and show that 
he has a valid defense, of which he has been deprived. 
Secor v. Woodward, 8 Ala. 500; Hair v. Lowe, 19 Ala. 
224; Stubbs v. Leavitts, 30 Ala. 352. 

Independent of the intendments which I draw from 
the record of the foreclosure suit, I go further, and hold 
that neither the original nor the cross bill in this case 
makes a case for equitable interposition. Neither of 
them shows or pretends that Jude did not have ample 
opportunity to defend the suit before the final decrze, 
while in each it is expressly shown that he had actual and 
impressive knowledge of the decree and its substantial 
results, long before his right to sue outa writ of error 
was barred. Nor does the proof place Jude, and those 
who claim in his right, in a more defensible attitude. 

It will be observed, that I have, in effect, said, that in 
a bill which seeks to obtain relief against a judgment, 
which, if timely application had been made, might have 
been reversed for error; and when the peculiar equity 
rests on an alleged want of notice of the pendency of the 
suit at law, the bill must go further and aver a want of 
knowledge of the suit and recovery within the time lim- 
ited for taking an appeal. This principle, of course, has 
no application to judgments which are on their face void; 
nor does the making of this necessary averment of want 
of knowledge, cast on the pleader the necessity of proving 
—the record being silent on the subject—that he did not 
have such knowledge.—Carroll v. Malone, 28 Ala. 521, 
and authorities cited; Vincent v. Rogers, 30 Ala. 

Having come to the above conclusions, I feel relieved 
in this case from all apprehension of individual hardship, 
by the prominent facts patent upon the record. Those 
prominent facts are the following: 

1. Jude and Remsen were partners and part owners 
under a joint purchase, and in a joint mortgage; and 
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Remsen was, without doubt, personally served with sub- 
pena. 

2. The two Remsens—one of them, Peter A., being 
the partner of Jude—at the very time at which the decree 
of foreclosure was pronounced, and on a later day of the 
term, moved the chancellor to set aside the decree pro 
confesso, that they might answer and defend the suit; and 
did not urge as a reason for setting aside the decree that 
Jude had not been made a party by personal service or 
otherwise. They failed in their motion, when, if they 
had alleged and shown that Jude had not been made a 
party by service, their success would have been certain. 

3. Jude, from his daily vocation, had actual and almost 
immediate knowledge that his vendee had been evicted 
by the very decree and sale of which his heir now com- 
plains. 

4, Jude and Remsen had sold to Ellison, and given him 
a bond to indemnify him against the mortgage to Hunt. 
Soon after the sale under the foreclosure decree, Ellison 
was evicted, and Jude and Remsen were sued on their 
indemnifying bond, suffered a recovery, and Jude paid 
his part. of the liability. 

All these circumstances satisfy my mind that Jude 
knew of the foreclosure suit, and acquiesced in it. If 
such was not the case, and he felt himself aggrieved by 
the decree and sale, he had a clear right to sue out a writ 
of error; and if the record failed to show service on him, 
or that he appeared, this court would have reversed the 
decree, and thus opened the way for his defense. The 
superior claims of such mode of redress, over that sought 
by this bill, are too manifest to require argument in sup- 
port of them. They are the precise reasons which should 
always incline courts to indulye all reasonable intend- 
ments in favor of judgments and recoveries when collat- 
erally assailed. 

So far from pursuing this course, the parties who now 
allege the proceedings have all the time been void, acqui- 
esced in this great wrong for thirteen years,—during 
which time the property was greatly improved. I think 
I do no injustice to the parties who now seek to redeem, 
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in supposing that the growing prosperity of the city of 
Mobile, and consequent increase of the value of the prop- 
erty in controversy, contributed mainly to impart new 
life to this claim which has so long lain dormant. 

For the reasons above stated, I concur.in the conclusion 
attained by Judge Walker, that the bill and cross bill 
should be dismissed. 

In conclusion, I hope it may not be considered out of 
place when I say, I have earnestly sought for every Ameri- 
can decision which bears on this question. I have also 
consulted what I conceive to be reliable English adjudica- 
tions. I have collated such as I deemed most important, 
and have cited, in its appropriate place, every decision 
which I considered sufficiently pertinent to justify its 
insertion. I have labored to present the cases which mil- 
itate against my conclusions, as fully as those which sup- 
port my opinion. I have sometimes omitted cases, which 
were but a reiteration of other decisions by the same 
court; and may have pronounced some decisions unim- 
portant which others may consider material. I think my 
conclusions are supported alike by reason, sound judicial 
conservatism, and a marked proponderance of adjudged 
cases. 


RICE, C. J.—I dissent from both the reasoning and 
the conclusions of my brother judges, and am in favor of 
an affirmance of the chancellor’s decree. 


GREENE vs. ALLEN, Apm’r, &c. 


[COVENANT FOR BREACH OF TITLE-BOND. | 


1. Rights and remedies of purchaser.—A purchaser of land has a right to demand 
a good title, and, after breach, may either proceed for specific performance, 
or sue on his bond for title. 

2. Breach of title-bond.—The vendor cannot defend an action on his title-bond, 
after eviction of the purchaser under title paramount, by showing that he 
had a complete equitable title to the land. 
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3. Consideration of promise—A promise by the purchaser to his vendor’s surety 
on the title-bond, when informed by the latter that the legal title was not 
in the person named in the bond, to the effect that he would withhold the 
payment of the purchase-moncy, or would himself procure a surrender of 
the outstanding legal title, is without consideration, and not available to 
the surety as a defense to an action on the title-bond. 

4. Recoupment for rents and profits—In an action at law on a title-bond, to 
recover damages for a breach caused by a failure of the vendor’s title, the 
defendant cannot recoup for the rents and profits of the land received by 


the purchaser. 
5. Error without injury in admission of irrelevant evidence.—The admission of 


irrelevant evidence will not work a reversal of the judgment, when the 
record clearly shows that it could not have injured the appellant ; as where 
the plaintiff is allowed to prove an unsuccessful attempt on his part to 
comply with a promise which was subsequent to the contract sued on, and 
which was without consideration. 


AppraL from the Circuit Court of Benton, now Cal- 


houn county. 
Tried before the Hon. Tuos. A. WALKER. 


Tuts action was brought by the appellee, as adminis- 
trator of Lecil Bruton, deceased, against Aaron Greene ; 
was commenced on the 8th September, 1848; and was 
founded on a penal bond, executed by the defendant and 
one Rezin R. Chilton, and dated the 12th November, 
1840, the condition of which was as follows: ‘“* Whereas 
I, the said Rezin R. Chilton, have bargained and sold to 
the said Lecil Bruton a certain tract or parcel of land, 
situate and lying in the county of Benton, viz., the south- 
east quarter of section 15, township 15, range 6 east, con- 
taining one hundred and sixty acres, more or less; we, 
the above bounden are to make unto the said Bruton a 
good and suflicient title in fee-simple, so soon as a title 
can be obtained from Jesse Duren; so soon as this deed 
is made, then this obligation to be void,” &. The 
breaches assigned in the declaration were: Ist, that 
neither said Chilton nor said Duren, at the date of said 
bond or at any other time, ever had a good and sufficient 
title to said land, but the title thereto was in one E. M. 
Driver; and that neither said Chilton nor said defendant 
ever made titles thereto to said Bruton in his lifetime, or 
to his heirs since his death; 2d, that neither Chilton nor 
the defendant ever made a fee-simple title to said land to 
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said Bruton, although he lived more than three years after 
the date of said bond, but wholly failed to keep and per- 
form their said covenant; 3d, that neither Chilton nor 
the defendant ever obtained a title from said Duren, nor 
did they make any title to said Bruton for said land, either 
in fee-simple or otherwise; and, 4th, that neither Chilton 
nor the defendant ever procured titles to said land from 
Duren, nor did they or either of them ever make a deed 
in fee-simple to said Bruton for the same, but wholly 
failed to keep and perform their said covenant. The 
cause was tried under an agreement,” “that any matter 
which the defendant could legally plead in bar should be 
considered so pleaded.” 

On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence the bond on which the suit was 
founded; proved, by one Woodruff, that the land was 
worth, in November, 1840, $2,000; then offered in evi- 
dence a patent from the United States, dated October 20, 
1835, by which the land described in the bond was con- 
veyed to one E. M. Driver, and then read an agreement 
of counsel in these words: ‘In this case, it is agreed be- 
tween us, counsel for plaintiff and defendant, that a decree 
was rendered in the chancery court at Talladega, on the 

of , 1839, in the case of Eli M. Driver against 
the heirs and representatives of Charles W. Peters, di- 
vesting them of title to the west half of the south-east 
quarter of section 15, township 15, range 6, in Benton 
county, and investing said Driver with it; that the case 
of Lecil Bruton, in the chancery court at Jacksonville, 
afterwards revived in the names of his heirs and repre- 
sentatives, against said Driver, Jesse Duren and others, 
was taken to ‘the supreme court in 184-, and was affirmed; 
and that the original papers in said suit, if relevant, may 
be used on the trial of this suit without a trnnscript.” 
‘Woodruff further testified, that Bruton, before purchas- 
ing said land from Chilton, asked witness as to its value; 
that he answered, it was worth $2,000 if he could get a 
good title; that Bruton also asked, whether a bond, with 
the name of W. Raiford or Aaron Greene on it, would 
be good; and witness told him that it would. He further 
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testified, that the defendant never claimed the land, and 


never offered to sell it, so far as he knew; and that Chil-' 


ton claimed the land, and sold it to Bruton. The plaintiff 
here rested his case.’ 

‘The defendant then introduced one Kirksey as a wit- 
ness, who testified, that Bruton, in January or February, 
1841, came to the defendant’s plantation, where witness, 
defendant and one John T. Findlay were at work together, 
clearing land, &c.; that defendant asked Bruton, soon 
after he came up to them, if he had moved down to the 
land which he had bought from R. R. Chilton; that Bru- 
ton answered, he had not, but had just brought down 
two hands with him to go to work on it, who had gone 
off to grind their axes, and would go to work on it next 
day; that defendant then asked, if he had paid any of 
the purchase-money for said land; that Bruton answered, 
he had not, and that none of it was due, but the first 
payment would be due in a month or two from that time; 
that defendant then told Bruton, he was glad of it, as 
Jesse Duren had just come from Sumter county, where 
he lived, and had informed him (defendant) that the title 
to said land was not in him, but in W. H. Moore, of Tal- 
ladega, who knew all about it, and would arrange the title; 
that defendant further told Bruton, that Duren also 
informed him that Chilton knew the title was not in him 
(Duren,) and that if they would go and see Moore, and 
Moore refused to arrange the title, he (Duren) would go 
with them to Moore, and get him to do it; that defend- 
ant, after informing Bruton of these things, told him not 
to pay over any of the purchase-money, that the bond for 
titles was not worth a cent, and that if he paid any of 
the purchase-money he did it at his own risk; that Bru- 
ton then told defendant, that he was glad he had given 
him the foregoing information—that he would go and 
see Chilton, and, if Chilton would go with him, they 
would go to Moore and have the matter as to the title 
arranged; that if Chilton would not go with him, he 
would go by himself to Moore, and arrange the title if he 
could ; that if he failed to get it arranged, he would come 
back and let defendant know it; and that he would not 
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pay over the purchase-money until the title was arranged.” 
The defendant then introduced John T. Findlay as a wit- 
ness, ‘‘whose testimony was substantially the same as 
that of said Kirksey ;” and afterwards proved by Wm. H. 
Moore, “that Bruton never called on him, nor said any- 
thing to him, in relation to said land, or the title thereto, 
until some time in the year 1843, and never sent any person 
to him for any purpose whatever, and that he never saw 
Bruton until the year 1848.” 

It was shown that Bruton took possession of the land 
“soon after the interview and occurrence between him 
and defendant above detailed,” and continued to occupy 
and cultivate it until his death. The defendant offered 
to prove “‘the value of the rent of said land for the years 
1841 and 1842, whilst said Bruton was in the possession 
and use thereof;’”’ but the court excluded the evidence, on 
the plaintiff’s objection, and the defendant excepted. 

For the purpose of showing the condition of the title 
to the land mentioned in the bond, and the validity of 
the sale by R. R. Chilton to Bruton, the defendant offered 
to prove that, in 1832-5, a verbal partnership existed be- 
tween said E. M. Driver, Wm. H. Moore, C. W. Peters and 
others, for the purpose of buying and selling lands on spec- 
ulation ; that the said land was bid off at the government 
sales, by said Peters, for the company ; that the company 
afterwards sold it, verbally, to said Moore and Driver; 
that Jesse Driver, on the 27th May, 1834, without any 
authority, sold the land to one McReynolds; that Moore 
and Driver subsequently “ratified and approved”’ this 
sale, and received the purchase-money from McReynolds; 
that McReynolds, on the 12th March, 1837, transferred 
Driver’s title-bond to Palatiah Chilton, and “ authorized 
said Moore and Driver, or either of them, to make title 
to him ;” and that said P. Chilton, in like manner, on the 
7th August, 1840, transferred the title-bond to R. R. 
Chilton, who subsequently sold to Bruton. The court 
excluded each portion of this evidence, on the plaintiff’s 
objection, and the defendant excepted. 

For the purpose of showing “that Bruton had tried to 
comply with his promise to defendant as proved by the 
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witnesses Kirksey and Findlay, and had endeavored to 
obtain titles to said lands from Duren and defendant,” 
the plaintiff read in evidence, against the defendant’s 
objection, the proceedings had in a chancery suit, which 
was instituted by said Bruton against Duren, Driver, 
Chilton and others, to obtain either a rescission or spe- 
cific performance of his contract of purchase; in which 
suit, on final hearing, the complainant’s bill was dismiss- 
ed. The defendant excepted to the admission of this 
evidence. 

The court charged the jury as follows: 

“1, That although they believed the testimony of the 
witnesses Kirksey and Findlay, and although Bruton had 
not paid any of the purchase-money at the time of the 
promise to which they testified, and although Greene was 
merely the surety of Chilton on the bond; yet, if they 
believed that Bruton afterwards paid the purchase-money 
in accordance with the terms of his contract with Chilton, 
and could not have refused to do so without a breach on 
his part,—in that case Greene could not insist on reducing 
the damages to any extent. 

“2. That if they found for the plaintiff, the measure of 
damages was the value of the land at the time of the sale, 
with interest thereon from the time when title was to be 
made to the present.” 

The defendant excepted to each of these charges, and 
he now assigns them as error, together with the other 
rulings of the court above stated. 


Morean & Martin, for appellant. 
Parsons & WHITE, contra. 


STONE, J.—It is settled in this State, that a purchaser 
of land has a right to demand a good title-—Cullum v. 
Br. Bank, 4 Ala. 21; Hunter v. O’Neal, 12 Ala. 37; 
Parks v. Brooks, 16 Ala. 529; Springle v. Shields, 
17 Ala. 296; Thrasher v. Pinckard, 23 Ala. 616. 

After breach, a purchaser may either proceed for spe- 
cific performance, or sue on his bond for title.—Haines v. 
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Farley, 2 Porter, 528; Clemens v. Loggins, 1 Ala. 622; 
Griggs v. Woodruff, 14 Ala. 9. 

These citations abundantly prove, that it is the vendor’s 
duty to acquire a good title, and be prepared to convey to 
his vendee, whenever, by the terms of the contract, the 
latter has a right to demand it.—Clemens v. Loggins, 
2 Ala. 

[2.] No matter how complete an equity Chilton may 
have had in the land in controversy, that was not a com- 
pliance with his bond. He had no right to require his 
vendee, Bruton, to incur the labor and expense of litiga- 
tion, necessary to divest the legal title out of Driver. 
Hence, all the proof, tending to show authority in Duren 
to sell, and ratification of such sale by Driver and Moore, 
was rightly excluded by the primary court. 

[3.] Neither could Greene demand, as a right, that 
Bruton should withhold the payment of the purchase- 
money, or himself procure a surrender of the title by 
Moore to Chilton. The former would probably have ex- 
posed him to expensive and unsuccessful litigation ; while, 
by the terms of the contract, the latter duty rested on 
Greene’s principal. Bruton’s agreement to visit Moore, 
and endeavor to obtain a surrender of the title, was a 
promise without consideration, and Greene can claim 
nothing for its breach. 

[4.] We have some decisions which hold, that where a 
purchaser proceeds in equity for a rescission of a contract 
for a sale of land, on account of defective title, he must 
account for rents and profits, if any have accrued to him. 
See Walton v. Bonham, 24 Ala. 513; Young v. Harris, 
2 Ala.; Williams v. Mitchell’s Adm’r, 30 Ala. 299. But 
we know of no ease in which this doctrine has been 
applied to a suit at law on a bond for title, where the 
breach alleged is the failure of the vendor's title. Ifa 
« vendor in such case could recoup, his vendee might be 
liable to a double recovery: first to his vendor, and 
secondly to the true owner of the land. Moreover, such 
recoupment might operate a direct pecuniary benefit to a 
fraudulent vendor, who would thus speculate’ on his own 
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tortius acts. We prefer not to enlarge a principle, which 
rests on a foundation so questionable. 

[5.] The only remaining question 1s the admissibility 
of the proceedings in the chancery suit by Bruton v. 
Greene and others, relating to this transaction. We | 
cannot perceive the necessity of this evidence—nor is its 
materiality apparent. We have seen that the purchaser 
was under no obligation to perfect his vendor’s title; and 
it follows that proof by him of an unsuccessful attempt 
to do so, was simply an act of supererogation. We are 
satisfied, however, that this evidence could not possibly 
have injured the defendant. It was, at most, error with- 
out injury. 

The judgment of the circuit court is affirmed. 








Ricr, C. J., and Watker, J., not sitting. 


ROBINSON vs. BROOKS. 


[ACTION AT LAW BETWEEN CO-SURETIES FOR MONEY HAD AND RECEIVED. | 


1. Contribution between sureties. —Where a joint demand exists in favor of two 
sureties against their principal, which one authorizes the other to sue for 
in their joint names, agreeing to pay one half of the expenses; and the 
other afterwards compromises the suit, without the assent of his co-surety, 
he is liable to the latter for one half of the amount realized from the claim, 
unless he shows that the latter’s interest in the claim had been previously 
discharged or satisfied. 
Liability of agent to principal.—Where a several demand exists in favor of 
two sureties, for money paid by them respectively on a judgment against 
them and their principal ; and one undertakes, for a sufficient consideration, 
to act for the other in the collection of the claim, he thereby becomes bound, 
as an agent, to the exercise of good faith, reasonable skill, and ordinary 
diligence, and liable for any loss or injury occasioned by his want of either ; 
but, if the principal has ratified or assented to the act of his agent, or has 
not been injured by it, he cannot maintain an action on account of it. 
3. General charge on evidence erroneous.—A gencral charge in favor of either 
party, when there is the slightest conflict in the evidence, on any material 
point, is an invasion of the provinee of the jury. 
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ApprEAL from the Circuit Court of Dale. 
Tried before the Hon. C. W. Raprer. 


Tus action was brought by Thomas Robinson against 
Esau Brooks. The record contains nothing but the bill 
of exceptions and the judgment of the court; the former 
stating that, by consent of parties, the cause was tried 
without the summons and complaint, which had been lost 
or mislaid. The bill of exceptions purports to set out all 
the evidence which was offered on the trial, and which 
consists of the defendant’s answers to interrogatories pro- 
pounded by the plaintiff, (the interrogatories themselves 
are not set out,) and a letter written by defendant to 
plaintiff, dated Daleville, Ala., December 28th, 1851; 
both of which were offered in evidence by the plaintift. 

The letter referred to is in these words: 

“Dear Sir: Agreeable to your request, I now proceed 
to inform you of my proceedings in the Carson case. 
The reason why I have not written to you before this, is, 
because I knew not what to write. In the first place, 
after I left Eufaula, I went to Cuthbert, and there em- 
ployed William Taylor, a lawyer, to prosecute the case 
for us. He advised me to take out a bail-writ and 
summons of garnishment, which I proceeded todo. I 
then went down into the neighborhood where Carson 
was doing business, selling goods, where I made a friend, 
and succeeded in getting a list of thirty-eight names, sup- 
posed to be his customers. I then returned to Cuthbert, 
and had garnishments issued for the thirty-eight persons, 
put them in the hands of the sheriff, and told him to exe- 
cute them in haste; with instructions to Taylor to push 
the case right ahead, and to inform me, as soon as possi- 
ble, what was done. Last night I received a letter from 
Taylor, informing me that he had Carson held to bail. 
Mind you, I had the whole proceeding issued jointly in 
the names of Thomas Robinson and Esau Brooks; but 
when the sheriff brought Carson forward, he denied being 
one cent in your debt, and affirmed to Taylor that he had 
made over some land-certificates to you, and which, he 
said, you acknowledged satisfied all the demands which 
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you held against him; and that he would be able to estab- 
lish these facts in law, and would do so, and offset the 
whole of your claim; but he acknowledged that, so far as 
one half of the claim is concerned which I paid on those 
Porter executions, he was still indebted to me, and pro- 
posed to turn over to Taylor notes on different individuals 
who were indebted to him, to satify my individual claim, 
but not one cent to you; provided Taylor would pay all 
costs, and stop the suit. Taylor informed me, that he 
thought the whole concern doubtful, and thought it best 
to compromise my interest, with a perfect understanding 
that your interest in the judgment was not settled or 
affected in the least by the compromise of my interest. 
Now, in conclusion, I will say to you, that if you wish to 
save your interest in the above named executions, you will 
have to commence anew; and the sooner the better, for 
there is danger in delay; and if you wish a transcript of 
the records of Barbour circuit court, you can get the same 
I showed to you, which will save you some expense. I 
am fearful you will not altogether like the compromise 
made by Taylor, which I neither recommended nor pro- 
posed. I have done the best that I could, as I thought, 
for us both.” 

The answers to the interrogatories were as follows : 

“The amount of principal, interest and costs against 
Carson, which I carried to Randolph county, Georgia, to 
secure, was a few cents over $700, as well as I recollect. 
Robinson’s interest was one half of the judgment and 
interest. Our interest arose in this way: We were bound 
on the same judgment, as sureties for Carson, for the 
whole amount; we paid two-thirds of the whole judg- 
ment to the plaintiff’s attorney; and he gave us the con- 
trol of the executions, to be used by us against Carson, 
to secure us in the repayment of the money so paid by 
us forhim. In this way we were interested, and in this 
way we jointly paid the judgment as sureties of Carson. 

**2. I found out where Carson lived in Georgia, and, 
in the hope of making my part of the money out of him, 
set out for Georgia. I met Robinson, who told me, if I 
would act for him in securing his part of the claim, he 
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would pay me for my trouble, and half my expenses; 
which Iagreed todo. Robinson gave me a written power 
to act for him, which I have lost. I do not think I took 
Robinson’s written obligation to pay half the expenses. 
These are the facts; and I answer this interrogatory by 
stating, that I was to take charge of the claims against 
Carson, and eollect as much of them as I could; but I 
did not agree to give Robinson more out of the proceeds 
than I collected for him, as I did not feel bound to divide 
with him what I collected on my own account, and did 
not make such a contract with him. 

“3. I went to Georgia, and employed Judge Taylor to 
collect the claims. My lawyer bailed Carson, and served 
thirty garnishments on his customers. Carson then 
agreed to compromise, if I would pay the costs. To this 
my attorney agreed, and I ratified the act. Carson 
refused to pay one cent on Robinson’s account, declaring 
that he had paid him in land in Henry county, Alabama; 
and hence my lawyer did not settle for Robinson, and 
refused to discharge Carson so far as Robinson was con- 
cerned, and left Robinson free to pursue his share by suit 
or otherwise. Robinson afterwards tried to employ Tay- 
lor to pursue his share, but did not succeed. I commu- 
nicated all these facts to Robinson so soon as I learned 
them from my attorney, from whom I got all the above 
facts, as I was not present after the bail-writ was served. 
As to the amount collected I have to depend on the state- 
ment of my attorney.” (The residue of this answer de- 
scribes the notes received from Carson by Taylor, the 
amounts collected on them, &c.) 

“This being all the evidence in the case, the court 
charged the jury, that, if they believed the evidence, 
they must find for the defendant; to which charge the 
plaintiff excepted,”’ and which he now assigns as error. 


L. L. Cato, and Jas. L. Puan, for appellant. 
E. C. Buttock, contra. 


RICE, C. J.—There is some conflict in the evidence 
upon the following questions: Ist, whether the claim of 
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the plaintiff and defendant against Carson was a joint 
one in favor of both, or a separate one in favor of each; 
2d, whether there was a want of good faith, reasonable 
skill, or ordinary diligence, on the part of the defendant, 
in relation to the commencement or termination of the 
suit in Georgia against Carson; 3d, whether any loss or 
damage resulted to the plaintiff from the commencement, 
compromise, or dismissal of that suit, or from any other 
act of the defendant in relation to the claim of the plaintiff 
against Carson. 

If the demand on which that suit was founded, was a 
joint one, in favor of Robinson & Brooks against Carson; 
and if Robinson had authorized Brooks to commence it, 
and had agreed to pay him for his trouble and half his 
expenses; and if Brooks compromised and dismissed it 
without the assent of Robinson, he is liable to Robinson 
for a moiety of what he actually realized from the suit, 
unless it be proved that Robinson’s interest or share in 
the joint demand had been in some way previously dis- 
charged or satisfied. 

If the demand on which the suit was founded, was a 
several one—that is, if Brooks had paid money for Car- 
son as his surety, and Robinson had paid money for Car- 
son as the co-surety of Brooks; and if, upon a suflicient 
consideration, Brooks agreed to act for Robinson in secur- 
ing Robinson’s claim against Carson, he thereby became 
the agent of Robinson, and bound as such to good faith, 
reasonable skill, and ordinary diligence in the exercise of 
his functions, and, consequently, liable for injuries to his 
employer, occasioned by the want of such faith, skill, or 
diligence.—Story on Agency, §§ 182, 183, 186, 207, 208; 
Gliddon v. McKinstry, 25 Ala. 246. 

If everything which Brooks, as agent for Robinson, has 
done in relation to Robinson’s claim against Carson, was as- 
sented to, or has been ratified by Robinson, he cannot recov- 
er for anything done by Brooks as hisagent. So, if no loss 
or damage has resulted to him from what Brooks did, he 
cannot recover. For instance, if it be proved that Rob- 
inson’s claim against Carson was paid or discharged in 
any way before the commencement of the suit against 
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Carson in Georgia, Robinson is not entitled to recover. 
But the mere declarations of Carson to Brooks, or to his 
attorney, do not, in the present suit, prove any such pay- 
ment or discharge. They are not admissible for any such 
purpose against Robinson.—Story on Agency, §§ 222, 
226-235; Addison on Con. 612; Nicholls v. Wilson, 
11 Mees. & Welsby, 106. 

We do not intend to intimate any opinion as to the 
facts, nor how the jury should find as to them. That is 
a matter for the jury to determine, under proper instruc- 
tions.’ As there is some conflict in the evidence as to 
some of the material facts, the court below erred, in 
charging the jury that, if they believed the evidence, 
they must find for the defendant. A general charge, that 
one party or the other is entitled to a verdict, is never 
proper, where is any conflict of evidence as to a material 
fact.—Browning v. Grady, 10 Ala. 999; Boyd v. Melvor, 
11 Ala. 822. 

All that we have above said must be confined to the 
case as presented by the bill of exceptions now before us. 
Upon the case as thus presented, there is error in the 
charge; and for that, the judgment is reversed, and the 
cause remanded. 





PEARSON anv WIFE vs. DARRINGTON. 


[BILL IN EQUITY FOR SETTLEMENT OF ADMINISTRATION. ] 


1. Exceptions to master’s report._—Where the master’s report is accompanied 
with an abstract of the testimony relating to some of the items of account, 
but simply states that other items were proved, without setting out the 
evidence relating to them; and exceptions are reserved to the allowance 
of these latter items, but not to the insufficiency of the evidence on which 
they were allowed by the master, nor to his failure to set out that evidence, 
they must be deemed to have been established by sufficient evidence, unless 
the contrary appears. 

2. When maintenance of widow not chargeable to estate—An administrator will not 
be allowed a credit, on settlement of his accounts in equity, for moneys 
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paid to or for the testator’s widow, when it is shown that she dissented 
from her husband’s will, and was excluded by it from all participation in 
the estate while kept together by the administrator. 

8. General exception to credit partly legal—A general exception is sufficient to 
exclude an entire voucher which is partly legal, unless the administrator (or 
other party claiming the credit) furnishes the means of distinguishing the 
legal from the illegal portion. 

4. Husband’s liability for necessaries furnished to wife.—The husband is liable for 
necessaries furnished to the wife, while living separate and apart from him 
by voluntary agreement, if the allowance which he makes for her is not 
suitable to his fortune and condition in life ; but, if the articles are bought 

\ on acredit, and are charged to the wife, this is sufficient, at least prima facie, 
to show that the credit was given to her, and not to the husband. 

5. Ex-parte affidavits.—Ex-parte affidavits may be received as evidence by the 
master, on a reference, unless objection is made to them. 

6. Sufficiency of proof to entitle administrator to credit for payment of debt.—Evi- 
dence which would be sufficient to authorize a recovery against an adminis- 
trator, in an action at law by a creditor of the intestate, is sufficient to 
entitle the administrator, on settlement of his accounts, to a credit for the 
payment of the debt. 

7. Admissibility of defendant’s answer as evidence against co-defendant.—In stating 
an account before the master, the answer of one defendant cannot be used 
as evidence against another, whose interest is adverse to his. 

8. Commissions paid for advancing and accepting not allowed as credit to administra- 
tor.—An administrator, while keeping an estate together under the direc- 
tions of the will, has no authority to raise money by acceptances and 
advancements by commission-merchants, unless some peculiar circum- 
stances of the trust require it; consequently, he is not entitled to a credit, 
on settlement of his accounts, for commissions paid on account of such 
acceptances and advancements. 

9. Costs of suit against administrator allowed.—An administrator will be allowed 
a credit, on settlement of his accounts, for costs of suit paid under a judg- 
ment recovered against him by a creditor of the intestate, when it does not 
appear that, in failing to pay the debt without suit, he was guilty of any 
negligence, bad faith, or other improper conduct: in reference to such 
matters, much must be left to the discretion of the administrator. 

10. Liability of joint administrators for acts of each other.—Where two adminis- 
trators give a joint bond for the performance of their duties, each is liable 
for the acts and defaults of the other, unless the bond itself shows that they 
did not intend to become so bound. 

11. Liability of administrator for negligence in defending suit—An administrator 
is chargeable with the amount of the proceeds of the sale of cotton, ship- 
ped by the intestate in his lifetime to meet a note held by a foreign cred- 
itor, on proof that he suffered a judgment to go against him, in favor of 
such creditor, for the entire amount of the note, when there was among 
the intestate’s papers a letter from the creditor, which showed that, after 
deducting the amount due on the note from the proceeds of the sale of cot- 
ton, there was a balance in the intestate’s favor. 

12. Hearsay not competent evidence, though declarant be dead or absent.—Declarations, 
verbal or written, which are mere hearsay, are not rendered competent 
evidence by the fact that the declarant has since died or left the country. 
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18. Validity of decree of orphans’ court against personal representative of foreign 
administrator—A decree, rendered by an orphans’ court of this State, 
against the domestic personal representative of a foreign administrator, in 
favor of the “legatees”’ of the foreign intestate, is void, for want of 
jurisdiction of the subject-matter. 

14. Money paid under void decree not recoverable—An administrator is not enti- 
tled to acredit for money paid by him under a void decree, when it is 
shown that he had constructive notice of the existence of a complete 
defense against it. 

15. Allowance by chancellor of wife’s counsel fees in divorce suit—In a divorce suit, 
instituted by the wife, the chancellor may require her husband to pay her 
counsel fees; but, where the bill also seeks the enforcement of a marriage- 
settlement, and. on the death of the husband, is revived against his per- 
sonal representative, an order for the allowance of the wife’s counsel fees 
cannot afterwards be made, since the death of the husband abates the suit 
so far as it seeks a divorce. 

16. Liability of husband for wife’s counsel fees as necessaries.—Neither the husband 
nor his administrator can be charged in an action at law, as on an implied 
contract, for the wife’s counsel fees, incurred in a suit instituted by her for 
a divorce and the enforcement of a marriage-settlement. 

17. Agent’s compensation not allowed as credit to administrator—An administrator 
has no authority to appoint an agent at any particular place, to receive 
claims against the estate, give receipts, &c.; consequently, he will not be 
allowed a credit for compensation paid to such agent. 

18. Proof of account.—An affidavit of the fact that an account was made out by 
a book-keeper, since deceased, is not, of itself, sufficient proof of the correct- 
ness of the account to entitle an administrator to a credit for its payment. 

19. Repairs of carriage allowed administrator.—An administrator is entitled to a 
credit for the payment of an account for repairing a family carriage, 
which the condition of the estate authorized him to retain for the use of 
the testator’s tamily, while keeping the estate together under the directions 
of the will. 

20. Sufficiency of subsequent promise to revive debt barred by statute of limitations. 
Where the debtor, on being reminded by a third person of a promise, made 
by him many years before, to pay the debt when he became able, replied, 
“that whenever the notes were presented, he would make a satisfactory 
arrangement; that the payment of the principal ought to be received as 
satisfactory, and that he wished him to so advise the creditor,’”’—held, that 
this was not sufficient to remove the bar of the statute of limitations. 

21. Attorney’s liability for negligence-—The failure of an attorney to reserve a 
bill of exceptions to an erroneous ruling of the circuit court, as to the 
sufficiency of a subsequent promise to revive a debt barred by the statute 
of limitations, is not such negligence as would prevent him from recovering 
his fee from his client. 


22. Same—Nor does his failure to be present at the final trial of the suit, 
deprive him of his right to compensation, when it is not shown that he was 
employed generally to represent his clicnt’s interests in the suit. 

23. Costs of suit allowed as credit to administrator.—An administrator is entitled 
to acredit for costs and reasonable expenses incurred by him in an appellate 
court, to which he removed an action at law after judgment had been ren- 
dered against him, and afterwards in equity, where he sought to enjoin the 
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judgment, when it appears that he acted under the advice of counsel, and 
finally effected a favorable compromise of the suit. 

24. Same.—But the commissions of the sheriff or marshal, for collecting the 
judgment under execution, are not a proper credit, when it is shown that, 
at the time the execution was issued, the administrator had funds in his 
hands sufficient to pay the judgment. 

25. Sufficiency of proof to authorize allowance of credit.—To entitle an adminis- 
trator to the allowance of a credit fora payment made by him, he must 
prove not only the payment, but also the correctness of the demand. 

26. Judicial notice of attorney’s services as shown by reported argument.—The appel- 
late court cannot look to an attorney’s argument as shown in the printed 
reports, and take judicial cognizance of the value of the services rendered. 

27. Re-examination of witness on reference—On a second reference, a party has 
no right, without an order authorizing it, to re-examine a witness whose 
deposition has been already taken, or who was examined under the former 
reference ; consequently, he cannot complain on error of the action of the 
chancellor, ex mero motu, in directing the master not to re-examine witnesses 
on the second reference, when it appears that the only material witness 
rejected on the second reference had been already examined several times, 
and occupied such a relation to the party that an order for his re-examina- 
tion ought not to have been granted. 

28. General objection to voucher partly correct—The appellate court cannot say 
that there was error in overruling an objection to an entire voucher, part 
of which was properly proved. 

29. Sale of decedent’s lands by orphans’ court—Devised lands may be sold, under 
an order of the orphans’ court, (Clay’s Digest, 224, § 15,) for the payment 
of a decedent’s debts; and the proceeds of sale will be assets in the hands 
of the administrator. © ; 

30. General exception to voucher partly correct.—A general exception to the exclu- 
sion of an entire voucher, consisting of several distinct items, some of 
which are correct, may be overruled. 

31. Waiver of objection to secondary evidence.—The failure to object to the admis- 
sion of secondary evidence is an implied waiver of its illegality. 

32. Conelusiveness of judicial decisions.—When a case is brought a second time 
to the supreme court on error or appeal, the correctness of the opinion 
formerly pronounced in it cannot be questioned. 

33. Sale of personalty by order of orphans’ court set aside in equity —If an admin- 
istrator obtains an order of sale from the orphans’ court, after the settle- 
ment of his administration has been removed by the distributees into 
chancery, and becomes himself the purchaser of a large number of slaves, 
it is the duty of the chancellor, at the instance of the distributees, to 
enjoin the removal of the slaves by the administrator, and, on final hearing, 
to set aside the sale as embarrassing the administration of the estate ; and 
the sale being set aside, the administrator is not entitled to a credit for the 
hire of the slaves during the time of their retention on the estate under 
the injunction. 

34. Damages for conversion of slave by administrator.—Where an administrator is 
enjoined in equity from removing or disposing of slaves which he had 
bought at his own sale, made under an order of the orphans’ court after 
the settlement of the estate had been removed into chancery ; and, notwith- 
standing the injunction, afterwards carries off and sells a portion of tnem,— 
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he is chargeable, on final hearing, the sale being set aside by the chancellor, 
with the value of these slaves at the time they were sv disposed of by him. 

85. Liability of administrator for devastavit—An administrator is chargeable 
with the value of wood cut from the lands of the estate by the dece- 
dent’s widow, after she had dissented from the will, without objection on 
his part, and with the value of the slaves, horses and wagons employed by 
her in transporting it to market; and this, notwithstanding an indefinite 
portion of the proceeds of sale was appropriated by the widow to the benefit 
of the children. 

36. Interest charged for and against administrator.—An administrator is charge- 
able with interest, on settlement of his accounts in equity, notwithstanding 
he makes the statutory affidavit respecting the use of the funds of the 
estate, when it is shown that he either appropriated the funds to his own 
private use, or to some other illegal purpose, on kept them in his hands 
unemployed while outstanding debts against the estate were drawing inter- 
est ; and he is also entitled to a credit for interest on his disbursements. 

37. Compensation of administrator.—If on administrator is not shown to have 
been guilty of any willful default or gross negligence, resulting in loss to 
the estate, he is entitled to the customary compensation ; which is, for ser- 
vices rendered prior to the passage of the act of 1841, five per cent. on the 
amount of his receipts, and half that per cent. for his disbursements; and 
from the passage of the act of 1841 to the adoption of the Code, an annual 
compensation, to be determined by the labor performed, the responsibility 
involved, and the value o° the estate. 

38. Same—An administrator’s willful violation of duty, in removing beyond 
the jurisdiction of the chancellor, notwithstanding the pendency of an 
injunction against their removal, slaves which he had purchased ai a sale 
under an order of the orphans’ court, which sale was set aside by the chan- 
cellor, and his failure to comply with a subsequent order requiring him to 
bring them back again, forfeits his right to future compensation. 

89. Expenses connected with administration—An administrator is entitled to a 
credit for personal expenses, necessarily incurred by him in transacting the 
business of his trust ; but he must prove the particular items of expense, 
and cannot claim the allowance of a gross sum without a specification of 
particulars. 

40. Annual settlements.—Partial or annual settlements of an administrator’s 
accounts, made prior to the adoption of the Code, without notice to 
the parties interested, are not evidence for the administrator on final set- 
tlement. 

41. Administrator’s counsel fees on final settlement—An administrator cannot com- 
plain on error of the refusal of the chancellor, on final settlement of his 
accounts at the instance ot the distributees, to allow him a credit for coun- 
sel fees incurred on the settlement, when it appears that the vouchers pre- 
sented by him were for his counsel’s entire services in the suit, although a 
great portion of the litigation was the result of his own fault. 

42. Release of administrator by distributez.—A release, executed to an administra- 
tor by one of the distributees of the estate, after the institution of a suit 
in equity for the settlement of the estate, discharging the administrator 
from all actions, debts, duties and demands, both at law and in equity, 
imports a consideration when under seal, and is a complete defense to the 
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administrator against the rendition of a money decree in favor of such 
distributee. 

43. Cross bill proper to establish release and set-off.—Where a bill in equity is filed 
against an administrator, to compel a settlement of his accounts and a dis- 
tribution of the estate, a cross bill is the appropriate mode of bringing for- 
ward a release, executed to the administrator by one of the distributees 
after answer filed, and of establishing an equitable set-off against another 
distributee. 

44. Equitable set-off—A cross demand against one of the distributees of an 
estate, for the conversion of personal property without the consent or 
sanction of the administrator, is available as a set-off to the administrator, 
when a bill is filed against him for a settlement and distribution of the 
estate ; but he cannot set off a pecuniary demand for advancements of 
money against one who, having released the administrator from all pecuniary 
demands, is only entitled to a distributive share of the personalty remain- 
ing in specie. 

45. Rejection of creditors’ claims against estate——Where the creditors of an estate, 
in progress of settlement in chancery, are required by an order of court to 
come in and prove their debts, they become quasi parties to the cause, and 
may appeal and assign error on account of the rejection of their claims ; 
but the administrator of the estate, not being injured by the rejection of 
their claims, cannot complain of it on error. 


AppgaL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Criark. 


TuE original bill in this case was filed on the 22d April, 
1847, by Jacob Pearson and Maria, his wife, against John 
Darrington, as administrator with the will annexed of 
William Matherson, deceased; charging the defendant 
with waste, negligence, mismanagement of the estate, 
misapplication of the assets, &e.; and seeking the recov- 
ery of certain legacies bequeathed to Mrs. Pearson by 
said testator, who was her father, and a final settlement 
and distribution of the estate. A supplemental bill was 
filed in August, 1848, alleging that the administrator, 
after the filing of the original bill, had obtained an order 
of sale from the orphans’ court of Clarke county, by 
which his letters were granted, under which order he had 
sold a large number of slaves belonging to the estate, and 
had himself become the purchaser, by collusion with the 
auctioneer, at a price much less than their value; and 
praying that the sale might be set aside, and that the 
defendant might be enjoined from removing selling, or 
otherwise disposing of the slaves. In April, 1850, Chan- 
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cellor Mason dismissed the bill, on motion, for want of 
equity; but his decree was reversed on error by the su- 
preme court, at its June term, 1850, and the cause was 
remanded.—See the case reported in 18 Ala. 348. In 
December, 1851, after the remandment of the cause, the 
defendant moved to dissolve the injunction on his answer, 
and for want of equity in the supplemental bill; which 
motion was heard before Chancellor Mason, and granted 
by him; but his decree was again reversed by the supreme 
court, at its June term, 1852, and a decree rendered rein- 
stating the injunction.—See 21 Ala. 169. 

William Matherson, the defendant’s testator, died in 
Clarke county, Alabama, the place of his residence, in 
June, 1836; being seized and possessed, at the time of 
his death, of a very large estate, consisting of lands, 
slaves, bank-stock, and other kinds of property; and 
leaving a widow and four children surviving him. Nei- 
ther the widow nor the other children were made parties 
to the complainants’ original or supplemental bill, but 
they were brought in as parties to a cross bill filed by the 
administrator. On the 6th February, 1837, the testator’s 
will, which was dated the 2d April, 1836, was admitted 
to probate by the orphans’ court of Clarke county; and 
the executors therein named having failed to qualify, let- 
ters of administration, cum testamento annexo, were granted 
by the orphans’ court, on the —— day of , 1837, 
to John Darrington and John Murphy, who thereupon 
gave a joint bond, and entered on the discharge of their 
duties. Murphy died in October, 1842, and thencefor- 
ward Darrington had the sole management of the estate, 
which was kept together under the directions of the will. 

The testator’s will contained the following provisions: 

The first clause directed his executors to pay all his 
just debts, so soon after his decease as might be conven- 
ient, out of the proceeds of his crops that might come to 
their hands. 

The second and third clauses devised certain specified 
lands to his son, William A. Matherson, and to his three 
daughters, Maria, Flora and Caledonia, all whom were 
then unmarried. 

16 
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The fourth clause bequeathed to the testator’s four 
children all his personal property, after payment of his 
debts, specifying it as “consisting of slaves, horses, mules, 
oxen, horned cattle, hogs, plantation tools, carts and other 
carriages, either for the use of the plantation or mills; 
also, all pleasure carriages, household and kitchen furni- 
ture of every description, all provisions remaining at my 
[his] decease, the crops then growing or on hand; also, 
all cash on hand, bank-stock, all debts due, and all de- 
mands of every grade, character, and description; to be 
equally divided among them, share and share alike, their 
heirs, executors, administrators and assigns, forever; the 
division and partition to take place at the time and in the 
manner hereinafter prescribed.” 

The fifth clause was in these words: “ Fifth.—I will, 
direct, and hereby require my executors, hereinafter to be 
named, to keep together the whole of my estate, both 
real and personal, and to work and manage my slaves, 
and keep them in common on the lands which may be in 
cultivation at my death, until the 21st day of March, 
1842, when my daughter Maria will have arrived at the 
age of twenty-one years; at-which time I direct my exec- 
utors, hereinafter to be appointed, to divide all my per- 
sonal property of every description into four equal shares; 
the one-fourth of which I will and bequeath to my said 
daughter Maria, to be possessed and enjoyed by her, as 
mentioned in the fourth clause of this my will. The 
remaining three-fourths of my said personal estate I direct 
and hereby require my executors, hereinafter to be named 
as aforesaid, to keep in common on the said lands, work- 
ing the said slaves, and managing the same, for the joint 
use, benefit and interest of my three children, William 
A., Flora and Caledonia, until the 27th day of Novem- 
ber, 1847, when my said daughter Flora will have arrived 
at the age of twenty-one years; at which time I will and 
direct my said executors again to divide my said personal 
estate into three equal shares; one-third of which I will 
and bequeath to my said daughter Flora, to be possessed 
and enjoyed by her as mentioned in the fourth clause of 
this my will; and the remaining two-thirds of my said 
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personal estate I will, direct and hereby require my said 
executors, hereinafter to be named as aforesaid, to keep 
in common on the said lands, working and managing the 
same for the joint use, benefit and interest of my said 
son, William A., and my said daughter Caledonia, until 
the 18th day of October, 1849, when my said daughter 
Caledonia will have arrived at the age of twenty-one 
years; at which time I will and direct my said executors 
again to divide my said personal estate, so kept, into two 
equal shares, between my said children, William <A. and 
Caledonia; which said shares I will and devise as by the 
fourth clause in this will directed—viz., one share to said 
William A., and one to said Caledonia, their heirs, exec- 
utors, administrators and assigns, forever.” 

The sixth clause was in these words: “ Sixth.—I will 
and devise to my said three daughters, Maria, Flora, and 
Caledonia, the sum of $30,000, viz., to my daughter Maria 
$10,000, to my daughter Flora $10,000, and to my daughter 
Caledonia $10,000; which said sums of money shall be 
paid out of the proceeds arising from the labor and ser- 
vices of the slaves hereby directed to be kept on the lands, 
as required by the fifth clause of this my will, in the fol- 
lowing manner, and at the following times: my daughter 
Maria to be paid $1,000 annually, commencing on the 
2ist day of May, 1840, and ending the 21st day of May, 
1850, so that she will receive in that time $10,000 and no 
more; my daughter Flora to be paid $1,000 annually, 
commencing on the 27th day of November, 1847, and 
ending the 27th of November, 1857, so that she will 
receive in that time $10,000, and no more; and my 
daughter Caledonia to be paid $1,000 annually, com- 
mencing on the 18th day of October, 1849, and ending on 
the 18th day of October, 1859, so that she will receive in 
that time $10,000, and no more.” 

The seventh, eighth, ninth and tenth clauses contained 
specific legacies of one slave each to the testator’s four 
children, to be‘possessed by them immediately after his 
decease. 

The eleventh clause directed the executors, after pay- 
ment of debts and the pecuniary legacies to the daughters, 
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“‘to lay out the balance of the proceeds of the crops in 
slaves, and to work and manage them in common on the 
lands mentioned in the fifth clause of this will; the slaves 
so purchased, with their increase, to be divided at the 
division mentioned in said clause among the children 
whose slaves may have been in common where the crop 
was made.”’ 

The twelfth clause directs the executors “to educate, 
clothe and maintain”’ the testator’s four children, out of 
the proceeds of the crops, “so long as their share or 
shares may remain in common, as directed by the fifth 
clause.” 

The thirteenth clause directed, that if any one of the 
testator’s children should die, without leaving a child or 
children surviving them, in that event the interest of the 
child so dying should “survive and pass” to the testa- 
tor’s surviving children. 

The fourteenth clause was in these words: “As my 
wife, Maria Matherson, the mother of my children above 
named, has left my bed and board without any just cause, 
and has instituted a suit in chancery against me most un- 
justly, not only for my whole estate, but also for a divorce 
a vinculo matrimonii, I feel that I am totally discharged 
from making any sort of provision for her; and if she 
chooses, she can look to the law against her own children, 
as she has pursued that course against her best friend and 
the husband of her bosom.”’ 

The last clause appointed the executors of the will, and 
nominated the same persons as guardians of the persons 
and estates of the testator’s children until they attained 
their majority or married. 

The defendant Darrington answered both the original 
and the supplemental bill, and afterwards filed a cross 
bill against all the distributees of the estate, in which he 
set up a release from Mrs. Matherson, claimed a set-off 
against her and William A. Matherson, and brought for- 
ward other matters which require no special notice. All 
the defendants filed answers to the cross bill, and, on final 
hearing, the chancellor dismissed it. 

On the stating of the account before the master, every 











Av meron 

















JANUARY TERM, 1858. 287 


Pearson and Wife v. Darrington. 








item seems to have been contested; the complainants 
excepting to the allowance of every credit claimed by the 
administrator, who in turn excepted to the rejection of 
every credit disallowed. The action of the chancellor in 
reference to these several exceptions, and other matters 
embraced in his final decree, are now assigned as error; 
there being forty assignments of error by the administra- 
tor, and twenty-nine cross assignments by the distribu- 
tees. The material portions of the evidence bearing on 
all these points, being stated at sufficient length in the 
opinion of the court, need not here be repeated. 


WituraM & Cocke, for the complainants. 
F. 8. Biount, and E. 8. Dara@an, contra. 


WALKER, J.—The chancellor made a reference to a 
special register, appointed for the purpose, to take and 
state the account of Darrington, as the administrator cum 
testamento annexo of the estate of Wm. Matherson, deceased. 
The special register made a report, to which exceptions 
were filed on both sides. The chancellor passed finally 
and conclusively upon some of the exceptions; upon the 
others he passed with a reservation of the right to show 
upon a subsequent reference that which would be neces- 
sary to authorize a different ruling. The special register 
accompanies the items of credit by numerical references 
to vouchers. There is attached to the report of the spe- 
cial register a paper, in which there is a designation of 
the credits by the number of the vouchers, accompanied 
by remarks of the register in reference to them respect- 
ively. Many of them, those remarks assert without 
qualification, to have been proved. The special register 
professes to report to the chancellor all the testimony ; 
and yet he says, in another part of the report, that he had 
taken testimony as to one item which he doés not report. 
It is also manifest from the remarks of the special regis- 
ter in reference to the different vouchers, that he did not 
report all the testimony which was submitted to him; 
for he states that facts were proved, as to which no evi- 
dence is found accompanying the report. 
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The complainants made no objection to the report on 
account of its conflicting statements, or of its omission 
to set forth the testimony from which the special register 
deduced any of his conclusions, or of its assertions that 
various items of credit were proved. The exceptions 
simply go to the allowance of the credits. The chan- 
cellor was not called upon, either by exceptions, or by a 
motion addressed to him, to decide whether the report 
was objectionable for its inconsistency, its ambiguity, its 


omissions to report the testimony upon which many of 


the conclusions were predicated, or for any incorrect 
assertion that items of credit were proved. The questions 
as to the existence of these objections, and as to the 
proper mode of taking advantage of them, were not pre- 
sented to the chancellor, and are not to be decided by us. 
The question raised by the exceptions was, whether the 
rulings of the special register were correct. Tis decision 
as to all those items of credit which he allowed, and 
which he says in his remarks upon the vouchers were 
proved, must be deemed to have been established by sufli- 
cient testimony, unless the contrary appears; the only 
question being as to the allowance of the credits. An 
exception cannot be sustained, unless the truth of it 
appears upon “the face of the proceedings.” It cannot 
be presumed that the register’s statements are incorrect. 
They must be regarded as true. ‘Exceptions are to be 
regarded so far only as they are supported by the special 
statements of the master, or by evidence, which ought to 
be brought before the court by a reference to the particu- 
lar testimony on which the exceptor relies.” —Harding v. 
Handy, 11 Wheaton, 103, 126; Thompson v. O’Daniel, 
2 Hawks’ Law and Eq. R. 307; Tyler v. Simmons & Miller, 
6 Paige, 127; Dexter v. Arnold, 2 Sumner, 108; Story 
v. Livingston, 13 Peters, 359; Alexander v. Alexander, 
8 Ala. 805; Kirkman v. Vanlier, 7 Ala. 217; Demott v. 
Benson, Edw. Ch. 297. 

The chancellor sustained the exceptions of the com- 
plainants to a number of credits, which the special register 
states were proved before him, and overruled the excep- 
tions of the defendant to the rejection of many of those 
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same credits by the register upon a subsequent reference, 
and sustained the exceptions of the complainants to the 
allowance of several of them by the register upon the 
subsequent reference. Those credits should have been 
regarded as established, upon the principle above asserted, 
when the exceptions to the special register’s report were 
before the chancellor. We decide, therefore, that the 
chancellor’s rulings in sustaining exceptions by the com- 
plainants to the allowance by the special register, and 
afterwards by the register, of credits belonging to the 
above specified class, and in overruling exceptions by the 
defendant to the rejection of credits belonging to such 
class, were erroneous; and that the rulings of the chan- 
cellor overruling the complainants’ exceptions to the 
allowance of credits belonging to such class, and sustain- 
ing the defendant’s exceptions to the rejection of credits 
belonging to such class, were correct. We subjoin a list 
of credits, designated by the respective numbers of the 
vouchers, which were the subjects of the above stated 
exceptions, and which were either improperly rejected or 
correctly allowed. The list is as follows, to-wit: Vouch- 
ers Nos. 81, 67, 169, 164, 575, and 581, allowed on the 
statement of the register, and not of the special register; 
95, 172, 182, 199, 235, 272, 841, 364, 457, 465, 500, 226, 
238, 257, 316, 537, 202, 207, 208, 266, 289, 419, 5038, 441, 
448, 311, 315, 318, 320, 391, 326, 418, 351, 362, 363, 370, 
392, 378, (except as to $6 68 for accepting, as to which 
the credit was properly rejected,) 383, 463, 384, 397, 406, 
458, 435, 542, 562, 40, 83, 122, 162, 262, 299, 547. 

[2.] The will of the testator forbids us to conclude that 
he designed his widow to be maintained, either separately, 
or as a part of his family, from the estate while it should 
be kept together. The will in this case differs materially 
from those which were construed in the cases of McLeod 
v. McDonald, 6 Ala. 236; Moore v. Moore, 18 Ala. 442, 
and Travis v. Morrison, 28 Ala. 494. It directs, that the 
plantation shall be carried on for a specified period; and 
that the children shall be educated, clothed, and maintained, 
out of the proceeds of the crops, so long as their shares 
may remain in common. There is not only a significant 
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exclusion of the widow’s name from the clause which pro- 
vides a maintenance from the crops, but the testator has 
devoted the fourteenth clause of the will to the manifest 
purpose of precluding the reception by the widow of any 
thing as a bounty from him. After giving his reason for 
so singular a direction, he says: “I feel that I am totally 
discharged from making any sort of provision for her; 
and if she chooses, she can look to the law against her 
own children, as she has pursued that course against her 
best friend and the husband of her bosom.” A purpose 
is thus carefully expressed by the testator to make his 
children the sole beneficiaries of the will, and to compel 
his wife to take whatever she might receive at the hands 
of the law, and in diminution of the bequests to the chil- 
dren. The construction of the will which seems to have 
been adopted by the administrator, instead of comporting 
with, would defeat the testator’s intention, and cannot, 
therefore, receive our sanction. 

Besides, the widow, having dissented from the will, 
could not take a maintenance or anything else under the 
will. As held by us in McReynolds v. Jones, 30 Ala., 
she cannot take both under and against the will. So 
that if the interpretation of the will urged in behalf of 
the administrator were correct, it would not benefit him. 

The widow not being entitled to “any sort of provision”’ 
under the will, the administrator should not be allowed in 
the general account of his administration any eredit for 
advancements made to, for, or on account of the widow, 
or for the contribution of any thing to her maintenance, 
after the testator’s death. Applying this decision to the 
ease, we hold, that the administrator was not entitled to 
the credits claimed by him which are designated by the 
numbers of the vouchers as follows, to-wit: Voucher No. 1, 
9, 49, 46, 47, 90, 93, 94, 96, 126, 128, 141, 148, 189, 212, 
(except as to $17 50, for cash paid in testator’s life-time, 
Mrs. Matherson’s passage to the bay, as to which alone 
the credit was legal,) 273, 402, 453, 78, (except so much of 
it as is charged to Wm. Matherson, which is a proper 
credit,) 89, 298, 598, and 605. 

[3.] It is proper to remark, that some of the vouchers 























JANUARY TERM, 1858. 241 


Pearson and Wife v. Darrington. 








stated by the special register to have been proved, are 
included in the foregoing list of credits not allowed. We 
do not intend that some of them are established, because 
we find them included by the special register in a list of 
moneys furnished to Mrs. Matherson by the administra- 
tor; and we think it is thus affirmatively shown by the 
record that the special register bases his conclusion upon 
the incorrect legal proposition, that the widow was enti- 
tled to a maintenance from the estate. Wherever the 
contrary of the special register’s assertion appears from 
the record, either in the manner above indicated or any 
other, the credits are excluded. Someitems of credit are 
also included in the foregoing list, which embrace indis- 
criminately articles for the widow and the children. The 
_ record discloses that no means were afforded by which 
the amount of the expenditure arising from the mainte- 
nance of the children could be distinguished. A credit, 
legal in part only, where there are no means afforded of 
distinguishing the legal from the illegal part, should have 
been rejected by the register. It would be unreasonable 
to require the party excepting to point out the illegal part 
of the credit, when there is no mode of discrimination. 
There being no distinguishable legal part of the credit, 
it was the register’s duty to exclude the entire credit. 
The onus was upon the administrator to establish the 
credit. He cannot be said to have done so, when he 
merely proves that some indistinguishable and undefined 
part of a gross amount was legal: ‘To require the party 
excepting to point out the illegal part of the account, 
would deny the right of exception, and shift the onus of 
proof from the administrator. The authorities which 
require an exception to point out the illegal part of an 
aggregate which is in part legal, do not apply to cases 
where a party brings forward a credit and asks its allow- 
ance, when there is commingled with it an undistinguish- 
able proportion of illegality—Moore v. Langford and 
Wife, 6 Simons, 823; Pearson v. Knapp, 1 Mylne & 
K. 312; Brantley v. Gunn, 29 Ala. 887; O’Reilly v. 
Brady, 28 Ala. 530; Royal v. McKenzie, 25 Ala. 363. 
There is an item contained in voucher 212, for the pay- 
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ment of Mrs. Matherson’s ‘ passage to the bay,” which 
is dated in June, 1836, in the life-time of Matherson, and 
which, not coming within the principle fatal to the rest of 
the voucher, was allowable, upon the ground hereafter 
discussed, that Matherson was responsible for necessaries 
furnished his wife when living separate from him; and 
the contrary of the register’s assertion that it was proved 
does not appear. 

[4.] There is an account of R. 8. Buncker & Co., for 
payments upon which the defendant Darrington claimed 
credits. The credits thus claimed are designated as 
vouchers 50, 52, 68, 70, 79, 219. This general account 
consists of four minor accounts; one charged to William 
Matherson, for articles sold in his life-time ; one charged to 
Mrs. Maria Matherson, for articles sold in the life-time of 
her husband; one charged to Mrs. Maria M., for articles 
sold after the death of her husband; and one charged to 
the estate of Matherson, for articles sold after his death. 
The first of the above named accounts was paid, in part, 
by the decedent in his life-time; and the liability of the 
estate for the remainder is contested, upon the ground 
that it consists, in part or in éolo, of articles sold to Mrs. 
Matherson, when living separate and apart from her hus- 
band in his life-time. 

Mrs. Matherson separated from her husband in June, 
1835, about a year before his death, and took up her resi- 
dence in Mobile county. She continued to reside there, 
apart from her husban@, until his death. The separation 
is conceded to have been an act of necessity on her part, 
produced by the improper conduct of her husband. She 
had under her care during that time her three daughters, 
one of whom was at school the greater portion of the time. 
A previous separation had taken place; and upon the 
occurrence of a reconciliation, Matherson made an agree- 
ment, denominated the ‘ Murder-Creek settlement, ”’ 
that if Mrs. M. should again leave him on account of 
unkind treatment, he would pay her annually $600, and 
allow her a carriage and horses, and three servants. At 
the Jast separation, Mrs. M. was furnished by her hus- 








onmeeomere~ 























JANUARY TERM, 1858. 243 








Pearson and Wife v. Darrington. 





band with five or six hundred dollars, a carriage and 


horses, and three servants. emt 


The husband is not only liable for necessaries supplied 
to the wife, living apart from him under a necessity pro- 
duced by his misconduct; but he is so liable even when 
the separation is by mutual agreement, and he has made 
an allowance for her, if that allowance is inadequate, and 
not suitable to the husband’s fortune and rank.—2 Bright 
on H. & W. pp. 4-20, §§ 2and 8. The provision nade by 
the husband was not adequate and suitable to his fortune. 
She received from others some money which, we infer, was 
by way of loan; but that does not affect the question of the 
suitableness and sufficiency of the husband’s allowance. 
Every separate claim for supplies to her must stand upon 
itsown merits as a charge against the husband. Mather- 
son was aman of very large fortune, whose family oecu- 
pied an elevated position in society, and were accustomed 
to live in the style prevalent among wealthy Southern 
planters. Itis certain that Mrs. M. could not have lived, 
upon the allowance made to her, in the manner to which 
she had been accustomed at her husband’s home. That 
she had her daughters under her charge, should be taken 
into the account, under the circumstances of the case; 
especially as the husband does not appear to have made 
any provision for their maintenance. As the allowance 
made by the husband was inadequate, his estate was 
chargeable with, and the administrator is entitled to a 
credit for, payments made on account of necessaries fur- 
nished to Mrs. Matherson. Taking into the consideration 
rank and tortune, and the accustomed style of living, we 
classify the articles in the first of the above named ac- 
counts as necessaries; and we decide, therefore, that the 
administrator should have been credited with the amount 
paid in discharge of that account. 

It is manifest that the account for articles furnished 
Mrs. Matherson during the life-time of her husband, and 
charged to her, was contracted on her eredit, and not.on 
the credit of her husband. The fact that the charge was 
to her, shows, prima facie at least, that the eredit was given 
to her. As the credit was given to the wife, and not to 
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the husband, the latter was not chargeable, even though 
the account was for necessaries; and the administrator 
ought not to be credited with the amount paid on the 
account.—2 Bright on H. & W. 17, § 14. The account 
against Mrs. Matherson, contracted after the death of her 
husband, and commencing July 7th, 1836, is proved to 
have consisted of supplies to the family of the deceased, 
including Mrs. Matherson. The proportion of those sup- 
plies which was for the children of the deceased, cannot 
be distinguished ; and the administrator, upon a principle 
herein before settled, must be denied the credit in toto. 
The fourth account, commencing 3d January, 1837, differs 
from the last, only in the fact that the estate is charged ; 
and the administrator’s credit for its payment must be 
rejected upon the same principle. The administrator is 
entitled to a credit on account of the payments to R. S. 
Buncker & Co., only for the amount paid in discharge of 
the account contracted in the life-time of the deceased and 
charged to him. 

So much of the account of Roper & Moody as accrued 
after the death of Matherson, was not acharge against the 
estate, because the articles were furnished for the family, 
without discrimination. So much of it as accrued in the 
life-time of Matherson, and was charged to Mrs. Matherson, 
was not a proper charge against the estate, because the 
credit was given to Mrs. Matherson. So much of it as 
accrued before the last of February, 1836, was not proved. 
So much of the account as was contracted after February, 
1836, is proved by the witness Lataday, and the adminis- 
trator was entitled to a credit for that part of it which 
accrued after February, and before the 4th April, 1836, 
from which time the credit was given to Mrs. Matherson. 
The administrator is only entitled toa credit for the pay- 
ment of that part of the account, which accrued between 
February and the 4th April, 1836, which seems to have 
been for necessaries, consisting of ladies’ clothes supplied 
Mrs. M. and her daughters, when she was living apart 
from her husband. Vouchers 161 and 57 must be reject- 
ed, except for the amount above indicated. 

There is an account of John D. Bracey, for $3,044, upon 
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which the following payments were made by the adminis- 
trator: $800, $1110 73, and $1133 77. The credits tor 
those payments are designated as vouchers 7, 46, and 367. 
The correctness of the account upon which those pay- 
ments were made was not established ; and the adminis- 
trator was, therefore, not entitled to a credit for either 
one of the three vouchers. That the account is not proved, 
is apparent from the record. 

[5.] Affidavits are found in the testimony accompany- 
ing the report of the special register, which show the cor- 
rectness of some of the accounts paid off by the adminis- 
trator. The reception of those affidavits as evidence does 
not appear to have been objected to before the special 
register; and although it might have been the duty of 
the register to have rejected such testimony if objection 
had been made before him, the question of its competency 
could not afterwards be raised. The law is so laid down 
in 2 Daniell’s Ch. Pl. & Pr. 1382. It was the duty of the 
chancellor to treat those ex-parte affidavits as competent 
evidence, when the exceptions were heard by him. If 
the register incorrectly reported the affidavits as matters 
of evidence, objection should have been made upon that 
ground. We cannot intend against the correctness of the 
report in that particular. Upon testimony of this charac- 
ter, vouchers 48 and 476 should have been allowed. 

[6.] The debt of John Ferguson was established before 
the register, by testimony which would have authorized 
a recovery, in a court of law, against the administrator. 
The administrator was, therefore, entitled to a credit for 
the payments made by him upon the debt.—Gaunt v. 
Tucker, 18 Ala. 27. It is clear that the administrator 
could have successfully defended against any suit, predi- 
cated upon the allegation of the payment by Ferguson of 
the Andrew Moffat judgment. The papers of the deceased, 
of which the administrator either did know, or might have 
known by the exercise of reasonable diligence, afforded 
the means of making such defense. But it is not from 
that source, that we deduce the liability of the deceased 
which was discharged by the administrator. The testa- 
tor procured Purvis & Co. to give Ferguson written 
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authority to draw drafts upon them, to the amount of 
$3,000, which they promised in the writing to honor. 
Purvis & Co. were induced to this act by the written 
promise of the testator to reimburse to them whatever 
they might pay. The letters of McKenzie, Mackay, and 
Win. Primrose & Co., having been received in evidence 
without objection, must be regarded as competent testi- 
mony, so far as they state relevant facts and the testator’s 
acknowledgments. The facts and acknowledgments shown 
in those letters, and the testimony of Melville Bracey, in 
connection with proof of the testator’s arrangement with 
Purvis & Co., being brought before a court of law, would 
have secured a recovery, at least to the amount of three 
thousand dollars, which was paid by the administrator. 
The credits designated by vouchers 63, 87, 159, and 211, 
being for payments made upon this debt, should have 
been allowed. 

The administrator was chargeable with the house frame 
sold to Ferguson, and the allowance of it as a credit by 
the special register was a palpable error. So the adminis- 
trator was chargeable with lumber sold Ferguson. He 
must be debited with those items, and credited with the 
payments on the Ferguson debt as above decided. 

[7.] The question of the administrator’s right to a credit 
for payment made to J. Wiley & Co., was first before the 
chancellor on an exception of the complainants to the 
allowance of the credit by the special register. The chan- 
cellor correctly sustained the exception, because the only 
proof before the special register of the correctness of the 
account upon which the payment was made was the ad- 
ministrator’s answer, which, we decide, was not evidence 
against the administrator’s co-defendants, who were inter- 
ested in this item adversely to him.—See the decisions of 
this court referred to in Reavis’ Digest, page 244, § 109. 
When the credit was the second time before the chan- 
eellor, on an exception by complainants to the register’s 
allowance of it, the proof showed that the account con- 
sisted of articles supplied to Mrs. Matherson. So much 
of the account as is of date subsequent to the testator’s 
death, upon principles hereinbefore settled, was not a 
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proper charge against the estate. All the items in the 
account from the 10th Apri!, 1835, to 18th May, 1836, 
inclusive, were contracted in the testator’s life time, when 
his wife was living apart from him; and, with the excep- 
tion of articles to the amount of $3 50, were for necessa- 
ries. ‘To the extent of this last named part of the account, 
except $3 50, the administrator should have been allowed 
the credit designated as voucher 82. 

[8.] Fhe chancellor, upon exceptions by the complain- 
ants, rejected a number of credits claimed by the admin- 
istrator, for commissions paid for the acceptance of drafts 
drawn, and for advancing money by commission-mer- 
chants, to pay the liabilities of the estate. We approve 
that decision of the chancellor. The law imposes no such 
duty upon an administrator, as the procurement of money 
by acceptancés and advancements for a commission. If 
he has procured money by such means, it is his individual 
transaction. For payments beyond his receipts the law 
allows him legal interest, and can allow no more. There 
is nothing in the nature of the duties prescribed by the 
will, which could render such a mode of procuring money 
a legitimate official transaction. The procurement of 
money by such means belongs to a system of speculation 
upon prospective crops, which, however it may prevail 
among planters, cannot be recognized as within the 
authority of one who carries on a plantation in the ca- 
pacity of administrator or executor, unless some pecu- 
liarity in the trust shall authorize it. Such is not the case 
here. The credits, of this class, which were properly 
rejected, are as follows: Vouchers 88, 158, 165, 195, 196, 
209, 211, 218, 220, 253, 254, 265, 873, (so far as it is for 
commissions,) 408, 394, 466, 584, and 599. 

[9.] The complainants object to the allowance of a 
credit for the payment of costs by the administrator upon 
the judgment of T. W. Smith & Co., which was founded 
upon a note of the testator. While we do not see what 
purpose the administrator had in permitting this suit to 
be brought, yet we do not find any evidence that it was 
the result of negligence or bad faith on his part. It is 
impossible to lay down any rule, by which an administra- 
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tor is to be governed in determining the propriety of con- 
testing by suit a debt brought against the estate. Much 
must necessarily be left to the discretion of the adminis- 
trator.—Savage v. Benham, 11 Ala. 49. Negligence, 
official misbehavior, or mala fides, must be shown, before 
he will be denied a reimbursement out of the assets for 
the costs paid by him. The presumption of mala fides, 
misconduct, or negligence, is not to be made against him. 
It does not appear that there was any want of good faith, 
diligence, or proper conduct, in the omission to pay with- 
out suit; and, therefore, he should have been credited 
with the amount of costs paid by him.—O’Neill v. Donnell, 
9 Ala. 734; Savage v. Benham, 11 Ala. 49; Jones v. 
Deyer, 16 Ala. 221, 228; Moses v. Murgatroyd, 1 Johns. 
Ch. R. 473; 2 Lomax on Ex’rs, 501. 

What would have been the legitimate inference, if the 
facts were simply, that the administrator had permitted 
himself to be sued upon a promissory note of the testator, 
and had interposed no defense to the suit, it is not neces- 
sary in this case to decide. The note was a large one, 
payable to a house in Liverpool; was executed in another 
State; and it does not appear that the administrator 
knew, or had any means of knowing, under what cireum- 
stances, and for what consideration, it was given. The 
record discloses that a plea in abatement was interposed 
by the administrator ; and that afterwards, upon verdict, 
a judgment was rendered. What the allegations of the 
plea in abatement were, and what the issue tried by the 
jury was, we cannot ascertain from the record; nor are 
we informed whether any other defense than the plea in 
abatement was set up. There was an understanding 
between the payees and the maker of the note, that the 
proceeds of cotton, shipped by the latter to the former, 
should be appropriated to the payment of the debt; and 
the testator had received a letter, notifying him of the 
sale of some of the cotton, and indicating a high degree 
of probability that other cotton would be sold in a short 
time on such terms as to leave a balance in the hands of 
the plaintiffs, after paying the advance on the cotton made 
to Matherson. Indeed, it appears that the testator was 
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really entitled to a credit, forthe omission to prove which 
on the trial we shall hereafter charge the administrator. 
Under all these circumstances, we cannot say that the 
administrator, in the omission to avoid the suit by the 
payment of the debt, has not exercised a reasonable and 
proper caution, or that he has been guilty of mala fides or 
negligence. Our conclusion is, that the administrator is 
entitled to a credit for the costs mentioned in voucher 
108. 

In the life-time of the testator, and after the execution 
of the note above named, Matherson shipped cotton to 
the payees of the note, having obtained a large advance 
in Mobile upon the cotton so shipped. The cotton was 
sold by T. W. Smith & Co., for an excess above the 
advance and all expenses; and they acknowledged, in a 
letter addressed to Matherson, the right of the latter to 
such excess. It is clear beyond question, as we decide 
from the evidence in the record, that that letter would 
have conclusively established a credit on the note for the 
amount of such excess, if it had been brought forward by 
the administrator on the trial of the suit on the note. 
The suit on the note was commenced, and judgment ren- 
dered, against Darrington and Murphy, his co-adminis- 
trator; the latter having lived for several years after the 
judgment. It was proved before the register, that there 
was an endorsement upon the letter, in the handwriting 
of Murphy, which showed that he knew of its existence. 
Murphy, knowing of the existence of the letter, was 
guilty of inexcusable negligence, which rendered him lia- 
ble; and as the administration bond of Murphy and Dar- 
rington was joint, Darrington was, upon the principle 
settled in Williams v. Harrison, 19 Ala. 277, liable for the 
negligence of Murphy. 

[11.] Besides, it appears from the testimony of Forbes, 
that as late as ’46 or ’47, the letter was among the papers 
of the testator; and from that fact, together with Mur- 
phy’s endorsement, it is deducible that the letter was 
among the papers of the deceased pending the trial in the 
court of law. The exercise of proper caution and care 
required from Darrington an examination of the papers of 
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the testator before judgment was rendered against him 
for the full amount of the note. Such an examination 
would have brought to his knowledge the letter. We 
hold, therefore, that Darrington could, by the exercise of 
proper diligence, have known of the defense, and was 
guilty of negligence in omitting to set it up; and is liable, 
upon grounds independent of the negligence of his co- 
administrator. We cannot, upon the testimony, sustain 
the argument, that Darrington was prevented from obtain- 
ing a knowledge of the letter by its removal from among 
the papers of the deceased. We conclude that it was 
among those papers until ’46 or ’47, long after the judg- 
ment was rendered; and we think the evidence fails to 
show that the testator had received the balance due him 
in his life-time. The credit of the administrator, for the 
payments made upon the judgment, were subject to the 
deduction above indicated; and the chancellor did not err 
in overruling the defendant’s second exception to the spe- 
cial register’s report. 

[9.] The administrator should have been allowed the 
credit designated as voucher 119, for costs paid on the 
judgment of Gordon, upon the principle, that the suit 
was defended, and it does not appear that the suit or the 
defense of it was the result of bad faith, negligence, or 
misbehavior in the administrator. 

[12.] Thecredit for payment madeto Wm. H. Harrison & 
Co. was not sustained. It appears from the testimony of 
the witness who is said by the special register to have 
proved this credit, that he did not know, and, therefore, 
could not prove, all the facts necessary to establish the 
correctness of the debt and its payment. The letter of J. 
D. Bracey, which was offered in evidence to support this 
and some other items, was not competent testimony. It 
amounted to nothing more than hearsay, and, being ob- 
jected to, cannot be deemed evidence. The fact that 
Bracey was dead, or had left the country, could not make 
his mere declarations, either written or spoken, compe- 
tent evidence. The rejection of this item as a credit by 
the chancellor was proper. 

[13-14.] The testator was the administrator, in South 
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Carolina, of the estate of Bracey, the former husband of 
his wife. He was not administrator by appointment of 
any court in the State of Alabama. The orphans’ court 
of Clarke county, in which the administration of defendant 
Darrington was pending, made an order that he should 
pay to the “legatecs of Jolly Bracey” $2455 55, on ac- 
count of the hire of the slave Levin. The administrator 
paid that amount to the children of the deceased Bracey, 
and claimed a credit for the payment; and it is.argued in 
favor of the allowance of the credit, that the administrator 
stands justified in the payment by the decree of the 
orphans’ court; and that, aside from the decree, the 
demand was a lawful one, which the administrator was 
boundto pay. The decree of the orphans’ court was void, 
because it had no jurisdiction over the subject-matter. 
The orphans’ court has no authority to render a judgment 
or decree for demands against an estate, unless it has been 
declared insolvent. The decree of the orphans’ court, 
being void, afforded no protection to the administrator. 
A chancery suit was instituted, in 1826, by the children 
of Bracey, to whom the above named payment was made, 
to recover their shares of the estate of their deceased 
father from Matherson, as the administrator of his estate. 
This suit terminated, in 1828, in a settlement. By ‘that 
settlement, in consideration of certain property and 
money paid to them, the complainants separately released 
and acquitted Matherson by formal instruments of writing, 
from all claim against him as administrator. The settle- 
ment ‘and release, as to two of the complainants who 
were infants, was ratified by a decree of the chancery 
court, and was formally ratified in writing by them after 
attaining majority. These releases and confirmations of 
the releases were all set out in an exhibit to a billin chan- 
cery filed against the testator by his wife and children. 
The suit instituted by that bill was pending at the death 
of the testator; the administrator, Darrington, was made 
a party defendant; and, after he became a party, the suit 
was continued, from term to term, for about ten years, 
when it was dismissed. The decree of the orphans’ court, 
upon which the payment was made, was rendered. after 
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the dismissal of the suit. The administrator must be 
regarded as having had notice of the releases, which were 
exhibited with the bill in chancery in the suit to which 
he was so long a defendant. The releases constituted a 
perfect and indisputable defense against the demands 
paid off by him. Having such a defense, and being noti- 
fied, in the estimation of the law, of its existence, he has 
paid the claims in his own wrong, and is entitled to no 
eredit for such payments. It was not necessary that the 
complainants should, by allegations in their bill, contro- 
vert this item of credit. It was a defensive matter 
brought forward by the defendant, which it was incum- 
bent on him to sustain by proof. Defendant was neither 
entitled to a credit for the payment to John D. and Melville 
Bracey, nor for the payment to McRae in right of his 
wife, who was the other one of the Braeey children. The 
chancellor did not err in the rejection of credits designated 
as vouchers 193 and 194. 

[15.] The credit designated by voucher 197 is for pay- 
ment of the account of Blount & Sherman, on account of 
professional services as lawyers. The chancellor’s allow- 
ance of a credit for the fees in the cases of T. W. Smith 
& Co., and John G. McKenzie, and his rejection of a 
credit for attorneys’ commissions in the case against 
Lenox Blackie, we approve, because those rulings were 
required by the state of the testimony. The account 
contains a charge of $1000 for a fee of Blount & Sher- 
man in thechancery suit of Mrs. Matherson and her chil- 
dren against her husband, for a divorcee of Mrs. M., and 
the enforcement of a marriage settlement; a charge of 
$150 for a fee of the counsel of Mrs. Matherson in a peti- 
tion for alimony pendente lite, and the custody of the chil- 
dren; and a charge of $50 for “services as agent in 
Mobile, receiving claims against the estate, giving re- 
ceipts therefor, settlement of John Ferguson’s claim, 
advice, &e.” ' 

In determining whether the administrator properly 
paid the charges of $1000 and $150, for the fees of Mrs. 
Matherson’s counsel in hersuit for divorce and the enforce- 
ment of a marriage settlement, and her application for 
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alimony pendente lite and the custody of the children, two 
questions are to be examined: first, whether or not the 
chancery court, in which the suit was pending at the 
death of Matherson, could have rendered a decree for 
those fees against the administrator; and, secondly, 
whether or not those fees could have been recovered from 
the administrator in an independent suit. 

The husband is not responsible for his wife’s expenses, 
in a suit against him for the enforcement of a marriage 
settlement. The power of the court to allow to the wife, 
in a divorce suit, alimony pendente lite, and to compel pay- 
ment by the husband of her expenses in the suit, is predi- 
cated upon grounds which have no application to a suit 
in reference to a marriage settlement. If, then, the chan- 
cery court had any authority to render a decree for the 
counsel feesof Mrs. Matherson, it was by virtue of its juris- 
diction over the subject of divorce. 

The suit progressed without an order for the payment 
of Mrs. Matherson’s counsel fees until Matherson died. By 
his death the suit, so far as it was an application for 
divorce, necessarily terminated. The marriage being 
dissolved by death, there was no interest in the divorce 
feature, which survived for or against any person; and, 
therefore, the suit as to that feature abated absolutely, 
and was not susceptible of revivor.—Story’s Eq. Pl. §§ 829, 
330, 856; Miller v. Woodman, 14 Ohio, 518. After the 
termination of the power of the court over the subject of 
the divorce, the court could not take cognizance of Mrs. 
Matherson’s claim to an allowance of counsel fees in the 
divorce suit. Although the suit was revived against the 
administrator, and although the revivor may have been 
proper enough in reference to the branch of the case 
relating to the marriage settlement ; yet the jurisdiction 
over the subject of divorce was at an end, and, with it, 
the authority of the court to decree in Mrs. Matherson’s 
favor her counsel fees. It results, that the administrator 
is not justified in the payment of those counsel fees upon 
the ground that he might have been compelled to pay 
them by an order in the chancery suit, which was still 
pending. 
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There are other satisfactory reasons why the court 


cannot, after the husband’s death, proceed in the wife’s 
divorce suit, to render a decree against the defendant’s 
representative for the counsel fees. The allowance of the 
wife’s expenses in a divorce suit is analogous to the allow- 
ance of alimony pendente lite, and temporary alimony, as 
contradistinguished from that permanent alimony, which 
is the result of a divorce a vinculo matrimonii. It has been 
decided, that the wife may recover, after the termination 
of the marriage, arrearages of alimony due by virtue of a 
decree rendered pending the marriage.—Harrison v. Har- 
rison, 20 Ala. 629; Smith v. Smith, 1 Root, 349. But 
the authorities clearly establish the proposition, that a 
recovery for a maintenance during the marriage cannot 
be had after the husband’s death.— Anonymous, 2 Des. 198 ; 
Gaines v. Gaines, 9 B. Monroe, 295; Bishop on M. & D. 
§ 559; 8 Simons, 821; 7 Simons, 22. The principle is as 
applicable to the recovery of counsel fees, as temporary 
alimony. Besides, the allowance of counsel fees in a 
divorce suit is but an incident to the jurisdiction over the 


subject of the divorce, and is subject to the discretion of 


the court; to be exercised, however, according to estab- 
lished principles.—Bishop on M. & D. §§ 574, 581; Rich- 
ardson v. Richardson, 4 Porter, 467, 479; Willard’s Eq. 
Jur. 664; McGee v. McGee, 10 Georgia, 477; 2 Kent’s 
Com. 99, note a; North v. North, 1 Barb. Ch. R. 241; 
Melizet v. Melizet, 1 Parsons’ Select Equity Cases, (Penn.) 
78. That the chancery court, which has had jurisdiction 
of a divorce suit, cannot, after the respondent husband 
has died, decree to the wife her counsel fees, is a corollary 
from the propositions, that the jurisdiction over the mat- 
ter of divorce has ceased, and that the allowance of such 
fees is an incident to that jurisdiction, and a matter within 
the chancellor’s discretion to be exercised in the divorce 
suit. As the chancery court could not have ordered the 
payment of the charges under consideration, it follows 
that the administrator has wrongfully paid them, unless 
they could have been recovered from him in an independ- 
ent suit. 

[16.] The services of the counsel for Mrs. Matherson 
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were not rendered under a contract with Matherson ; and 
his administrator could only be subjected to their pay- 
ment, by action, upon the idea of an implied contract. 
The law implies a contract by the husband to pay for 
necessaries furnished to the wife, when he has driven her 
from home by cruelty; but the counsel fees in a divorce 
suit are not necessaries. Lord Ellenborough, in the case 
of Shepherd v. Mackoul, 3 Camp. 326, classed a lawyer’s 
fee for assisting the wife to exhibit articles of peace as 
necessaries. The decision is placed upon the ground, 
that the exhibition of articles of peace was the necessary 
means of preservation and safety to the wife. To no 
greater extent has the charging of the husband with the 
fees of the wife’s counsel as necessaries been carried. 
Suits for divorce, or in reference to a marriage settlement, 
are not the necessary means of preservation and safety ; 
and professional charges in such cases do not come within 
the principle of Shepherd v. Mackoul, supra, and cannot 
be deemed necessaries.—Shelton v. Pendleton, 18 Conn. 
417; Wing v. Hurlburt, 15 Vt. 607. 

[17.] We are constrained to decide, that the adminis- 
trator was not entitled to a credit for the payment of the 
charge for “services as agent in Mobile, receiving claims 
against the estate, giving receipts therefor, settlement of 
John Ferguson’s claim, advice, &c.” The law does not 
require the administrator to appoint an agent at any par- 
ticular place, for the reception of claims against the estate. 
It is for the creditors to go to the administrator for the 
presentation of their demands, and not for the adminis- 
trator to appoint an agent for their convenience. There 
does not appear to have been any necessity for such 
agency. The administrator cannot be allowed a credit 
for money expended in the compensation of an agent, 
whose appointment was neither necessary nor required by 
law. What part of the charge was for the services of 
such agent, and what part for the other services mention- 
ed, cannot be determined, and the entire credit must be 
rejected. 

We approve of the decisions of the court below, in 
reference to the different items which compose the account 
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for the payment of which a credit designated as voucher 
197 was claimed. 

[18.] The chancellor’s decree in sustaining the excep- 
tion of complainants to the allowance by the special reg- 
ister of the credit marked voucher 215, and in overruling 
the exception of the defendant to its rejection, is correct. 
The credit is not sustained, as the counsel suppose, by 
the special register’s assertion that it was admitted. There 
is no proof whatever to sustain the correctness of the ac- 
count, except an affidavit that it was made out by a book- 
keeper, since deceased. It does not appear that the entries 
on the book were made at or near the time of the trans- 
actions chronicled, or that they were made on the book 
giving an account of the daily transactions of the clerk, 
or that they were charged on the book by the clerk since 
deceased. There is no case, or principle, which recog- 
nizes such proof as sufficient to establish an account. 
3 Phillipps on Evidence, 695; Clemens v. Patton, Done- 
gan & Co., 9 Porter, 289; Nolley v. Holmes, 3 Ala. 
642; Everley v. Bradford, 4 Ala. 371; Batre v. Simpson, 
4 Ala. 305. 

[19.] The credit designated as voucher 225 was for the 
payment of the account of J. C. Hodges, for repairing a 
carriage. The carriage was the same one furnished Mrs. 
Matherson by her husband when living apart from him. 
We concur with the chancellor, that this carriage, after 
Matherson’s death, was a part of the estate. The testa- 
tor directs the whole of the personal estate to be divided 
among his children, and, in the description of it, mentions 
pleasure-carriages. He also requires the estate to be kept 

together until the 21st March, 1852; and it is made the 
duty of the representatives of the estate, to educate, 
clothe, and maintain the children. Under this will, it was 
proper for the administrator to retain the carriage unsold. 
It is most reasonable to conclude, that the testator, in 
authorizing the retention of the carriage, intended that 
it should be used by his children. Three of the children 
were daughters. Taking that fact and the magnitude 
of the estate into consideration, we cannot say, that the 
keeping up of the family carriage was not legitimate, as 
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a part of a proper maintenance; especially as the will 
authorized the retention of the carriage. We think, 
therefore, that the payment for the repairs of the carriage, 
so as to make it subserve its appropriate purpose, was a 
legitimate charge against the estate. Certainly, the widow 
had no right to use the carriage; but we have no data 
before us, upon which a charge against the administrator 
could be made for the detriment done by the widow in 
the use of the carriage along with her children. We de- 
cide, that the administrator was entitled toa credit for 
the payment of J. C. Hodges, designated as voucher 225. 

The credit for payment of J. P. Portis, for professional 
services, designated by voucher 236, was rejected by the 
chancellor. The testimony was insufficient to establish 
the correctness of the account upon which the payment 
was made; and, therefore, the rulings of the court below 
in sustaining the exceptions by complainants to the allow- 
ance of the credit by the special register and the register 
are approved. 

[20-21.] A suit in the circuit court of the United 
States was brought against the administrator by Angus 
Stewart, upon two notes; and judgment was recovered. 
The case was taken by writ of error to the supreme court of 
the United States, and the judgment was affirmed. The 
administrator then filed a bill in equity for the injunction 
of the judgment, which resulted in a compromise, by 
which a large reduction was made upon the original re- 
covery. The claim of the administrator to credits for the 
attorney’s fees in the suit at law, and for the costs of the 
different proceedings, was contested in the court below. 

The administrator was denied a credit for the payment 
of one of his counsel, upon the ground, that he was enti- 
tled to no compensation, in consequence of his neglect to 
take a bill of exceptions, for the purpose of revising the 
decision of the court upon the question, whether the proof 
in the cause was sufficient to revive a cause of action 
barred by the statute of limitations. The suit was upon 
two notes of the testator. The only testimony adduced 
on the trial, to show a revival of the cause of action, was 
that of one Levy. That testimony was to the following 
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eftect: In 1836, Levy met the testator in Mobile, and 
reminded him of the promise, made many years before, 
to pay the notes when he became able. The testator said, 
he did not deny it, and that it was likely he had made 
such observation; and he expressed a grateful recollection 
of the kindness done him through one of the pavees of 
the notes. The testator asked where the notes were, and, 
being told that they were in South Carolina, said, that he 
could do nothing, unless they were present. Levy then 
told him, that from what he had said, he was bound, not 
only in justice, but by every sentiment of honor, to pay 
the demand. Matherson replied, that whenever the notes 
were presented, he would make a satisfactory arrangement ; 
that the payment of the principal ought to be satisfactory, and 
that he wished Levy to so advise the creditor. 

Upon the principles of the leading case of Bell v. Mor- 
rison, 1 Peters, 351, which have been sanctioned by 
repeated decisions of this court, we think the testimony 
was insufficient to revive the debts—Evans v. Carey, 
29 Ala. 99; Pool v. Relfe, 23 Ala. 701; Towns v. Fergu- 
son, 20 Ala. 147; Ross v. Ross, 20 Ala. 104; Deshler v. 
Cabiness, 10 Ala. 959; Lowther v. Chappell, 8 Ala. 553 ; 
Newhouse v. Redwood, 7 Ala. 598; Crawford v. Childress, 
1 Ala. 489; St. John v. Garrow, 4 Porter, 223. 

The statute of limitations was pleaded. At one time 
the court decided the question in favor of the defendant, 
and the plaintiff took a non-suit, which was set aside. Upon 
the final trial, the question of the sufliciency of the testi- 
mony to revive the debt was argued by the counsel for 
the defendant. There seems to have been no want of 
ability, learning, or care, in the argument by defendant’s 
counsel. The argument, however, did not prevail; and 
the court charged the jury, that the testimony was sufli- 
cient to take the case out of the statute of limitations. The 
counsel, notwithstanding the decision of the court, adhered 
to his opinion, but omitted to take a bill of exceptions. 
Why he did not is not disclosed. It is manifest it was 
not because he was ignorant of the law; for he had twice 
asserted, and maintained by argument, the true doctrine 
of the law as we understand it. It may have been the 
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result of negligence; or because deferring somewhat to 
the opinion of the presiding judge; and made by his 
failure in the court below distrustful of the maintenance 
of his views in the appellate court, his judgment dictated 
the expediency of a forbearance to except. We are not 
to presume negligence, when the facts of the case may as 
well consist with some other hypothesis.—Mardis v. 
Shackelford, 4 Ala. 4938. We cannot say that there was 
negligence. There was manifestly no ignorance of law. 
It is a case in which one, attentive to his duties, and 
understanding the law, has committed an error of judg- 
ment, in determining whether he should yield to or revise 
a decision of the court. The degree of confidence which 
one has in his own opinion, and the amount of respect 
which he has for that of the presiding judge, are all ele- 
ments influencing the decision of such a question. The 
ruling of the court involved not merely a knowledge of 
the law, but the ascertainment of the meaning of the tes- 
timony. The judge doubtless understood the law cor- 
rectly, and only erred in the conclusion, that the testimony 
established with requisite clearness a willingness and lia- 
bility to pay the debts. While we think the testimony 
was not sufficient, it is undeniable, that the question is 
not so clear that it might not differently strike the minds 
of able lawyers. When a lawyer yields to the opinion of 
the presiding judge, in reference to such a question, and 
forbears to take an exception, he cannot be convicted of 
a want of professional skill, professional knowledge, or 
professional diligence. 

For such errors of judgment as we think the attorney 
in this case committed, neither authority, principle, nor 
policy requires that the profession should be held liable. 
In Purvis v. Landell, 12 Clark & Finelly, 91, before the 
House of Lords, Lord Campbell said: “It would be mon- 
strous to say he [an attorney] is responsible for falling 
into what must be considered a mistake. You can only 
expect from him that he will be honest and diligent; and 
if there is no fault to be found, either with his integrity 
or diligence, that is all for which he is answerable. It 
would be utterly impossible that you could ever have a 
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class of men, who would give a guaranty binding them- 
selves, in giving legal advice and conducting suits at law, 
to be always right.” While we are not prepared to en- 
dorse all that is said in this quotation, which relates to 
attorneys, and not to professional men charged with 
the trial of causes, we approve it fully, to the extent 
that a lawyer cannot be responsible for an error which 
is the result of neither ignorance, negligence, nor fraud. 
The lawyer must be guilty of some misconduct, or 
some fraudulent proceeding, or should be chargeable 
with gross negligence, or with gross ignorance, to ren- 
der him liable; and it is so said by Lord Campbell in the 
above named case.—Story on Agency, 27; Parker v. 
Rolls, 28 English Law and Equity Rep. 424; Evans v. 
Watrous, 2 Porter, 205; Cox v. Sullivan, 7 Georgia, 144; 
Hart & Hodge v. Frame, 6 Clark & Finelly, 193; Kemp 
v. Burt, 4 Barn. & Adol. 424, (24 E. C. L. 93.) 

The attorney could have recovered his fee from the 
administrator; and, therefore, the administrator should 
have been allowed a credit for its payment. This credit 
is designated as voucher 239. 

[22.] The administrator was entitled to a eredit, also, 
for the payment of the fee of Mr. Blount in the same case. 
The special register says, the voucher was proved by 
Blount, and by the testimony attached to the account, 
wLich consists of statements that the services were worth 
the amount charged. The chancellor rejected the credit, 
because it appears that Mr. Blount was not present at the 
final trial of the cause. What the contract between Mr. 
B. and his client was, does not appear. We do not say 
that the fee could have been recovered, if the engagement 
of Mr. B. had been a general one, to represent the inter- 
ests of the defendant in the suit. Such, however, is not 
shown to have been the contract; and upon a principle 
heretofore laid down in this opinion, we must intend, 
when the register says the item was proved, and the con- 
trary does not appear, that it was sustained by sufficient 
testimony. The contract does not appear to have been 
such that the value of the services actually rendered could 
not have been recovered upon a quantum meruit; and, 
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therefore, the,entire credit designated as voucher 340 must 
be allowed. 

[23.] The litigation in the supreme court of the United 
States, and in equity after the judgment at law, was had 
in good faith by the administrator, under and in pursu- 
ance to the advice of learned counsel, and under circum- 
stances of probable success, as it appeared to the adminis- 
trator with the lights before him, and attainable by 
reasonable diligence. After the making of vigorous and 
industrious efforts to procure the testimony necessary to 
sustain the bill in equity, without success, and when there 
was no farther prospect of obtaining such testimony, the 
administrator, under the advice of counsel, effected a com- 
promise, by which a large reduction was obtained. This 
compromise was beneficial to the estate; and, in making 
it, the administrator did not transcend his powers.— W ool- 
fork v. Sullivan, 23 Ala. 548. The authorities justify the 
decision, that the administrator was entitled to a credit 
for the costs and reasonable expenses of litigation had 
under the circumstances above stated.—Fagan v. Fagan, 
15 Ala.; Vez v. Emery, 5 Vesey, 141; Doyle v. Blake, 
2Sch. & Lef. 243; 2 Lomax on Ex’rs, 501; Jones v. Deyer 
and Wife, 16 Ala. 228. 

Several of the contested items of cost are sustained only 
by the special register’s assertion that they are proved, 
and have been hereinbefore allowed, upon the principle 
that the register’s statements must be deemed true 
when the contrary does not appear. Vouchers 375 and 
587, being for a part of the costs, were proper credits. 

Voucher 464, which is claimed to have been for costs in 
this case, is not sustained. The evidence shows the pay- 
ment, but does not show that such costs accrued. The 
special register says it was proved by the marshal’s receipt. 
The complainants’ exception to this credit should have 
been sustained. 

[24.] So much of voucher 532 as is for commissions of 
the marshal for collecting an execution on the Stewart 

judgment was rejected, upon the ground that the account 
showed that the administrator had funds in his hands 
with which to have made the payment without the issue 
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of an execution. The remainder of the voucher was 
properly allowed as a credit. If it should appear, upon 
the restatement of the account in accordance with the 
decisions of this opinion, that the administrator had 
funds of the estate in his hands adequate to the payment 
of the judgment when the execution issued, he should 
not be allowed a credit for the marshal’s commissions. 
When no reason for the postponement of payment exists, 
and the administrator has the means of payment, he 
should not permit the estate to be taxed with the expenses 
of a collection by the marshal or sheriff. 

[25.] The credit designated as voucher 447 was for the 
payment of costs in the case of Hall, Weeks & Co. against 
the administrator. This voucher was properly rejected, 
upon the ground that there was no proof of the correct- 
ness of the bill of costs paid by the administrator. The 
credits designated by vouchers 270, 352, 583, 271, 313, 
415, 519, 522, 576, 577, 574, 596, 606, and 407, were all 
properly rejected, because they were not sustained by 
evidence. There must, in every case, be proof of the 
payment, and proof of the correctness of the demand paid. 
Gaunt and Wife v. Tucker, 18 Ala. 417; Savage v. Ben- 
ham, 11 Ala. 49. 

Upon the principle heretofore laid down, as to the allow- 
ance to an administrator of a credit for the payment of 
costs of unsuccessful litigation, voucher 293 was properly 
allowed as a credit in the court below. Voucher 446 was 
also properly allowed as a credit; upon the principle that 
there was no evidence of negligence, misbehavior, or im- 
proper conduct in the litigation. 

[26.] The complainants assign for error the overruling 
by the chancellor of their exception to the allowance of 
a credit for the payment of D. B. Ogden’s fee as counsel 
for the administrator in the case of Stewart in the su- 
preme court of the United States. There is no proof, 
and no statement from which we can infer that there was 
proof, of the value of the services rendered. We cannot 
look to the argument, as we find it printed in the report 
of the case in 2d Howard, and take judicial cognizance 
that the making such an argument in such a case was 
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worth the amount charged. The chancellor erred in the 
allowance of this credit, which is designated as voucher 
314. | 

If it be conceded, that the justness of the account was 
established, for the payment of which a credit designated 
as voucher 343 was claimed, the credit was nevertheless 
properly rejected, because there was no proof of the 
payment. 

[27.] In the chancellor’s decree, ordering a reference to 
the register, after passing upon the report of the special 
register, he directs, that witnesses whose depositions had 
been taken, or who had been orally examined on the 
former reference, should not be examined, unless the 
witness should make aflidavit to the facts omitted-in his 
former testimony, and the party desiring the testimony 
should make affidavit that he had no knowledge of the 
same until after the former examination. 

It is clear from the authorities, that a party has no 
right, upon a reference, to re-examine a witness whose 
testimony was taken before the hearing, or whose exam- 
ination has been taken in writing upon a previous refer- 
ence, without an order.—2 Daniell’s Ch. Pl. & Pr. 1383, 
1384, 1385, 1886; 3 Greenl. Ev. § 336; Remsen v. Rem- 
sen, 2 Johns. Ch. R. 495; Jenkins v. Etheridge, 3 Story, 
299; Courtenay v. Hoskins, 2 Russell, 253; Metford v. 
Peters, 8 Simons, 630; Cowslade v. Carnish, 2 Vesey, sr. 
270; Rowley v. Adams, 1 Mylne & Keene, 543; Vaughan 
v. Lloyd, 1 Cox, 312; Smith v. Althus, 11 Vesey, 564; 
Whittaker v. Wright, 2 Hare, 821. After acareful exam- 
ination, we find no authority conflicting with the law as 
above laid down, except Swinford v. Horne, 5 Madd. 379, 
which seems, from the imperfect report of the case, to 
maintain the proposition, that a witness examined before 
the decree may be re-examined before the master as to 
different matters, without an order. But the authority is 
denied in Tamlyn on Evidence, 82. Exceptions are ad- 
mitted to the general rule, where the reason of the rule is 
inapplicable. Thus, a witness may be examined, without 
an order, as to all matters not in issue when the previous 
examination was taken, and as to all collateral questions 
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which may arise; and a witness who has been previously 
examined to prove exhibits, may be examined as to other 
questions; and there are, doubtless, other exceptions to 
the general rule, growing out of special circumstances. 
No circumstances exist, which would authorize us to make 
this case an exception to the general rule. 

The register permitted the examination of the wit- 
nesses who had been previously examined, and then 
excluded the testimony from his consideration, but 
reported it to the chancellor. We perceive no item, the 
decision upon which would have been changed by the 
admission of the testimony rejected, except the payment 
to D. W. Murphy for professional services, designated as 
voucher 460. The witness whose testimony was reject: d, 
had been previously examined more than once, as to 
other points; and it is highly improbable that the party 
offering him was not aware of what he would prove. 
Much is left to the discretion of the chancellor, in deter- 
mining under what circumstances a re-examination may 
be allowed.—Beach v. Fulton Bank, 3 Wendell, 573; 
Phillips v. Thompson, 1 Johns. Ch. R. 140. Allowing a 
proper margin to the chancellor’s discretion, and proper 
effect to the peculiar circumstances under which the wit- 
ness stood, we cannot say that the rule laid down was too 
rigid in its application to the particular evidence. With- 
out determining whether it is a correct practice for the 
chancellor, ex mero motu, to prescribe in advance such a 
rule as was laid down in this case, we cannot decide that 
the application of the rule was improper, in the only par- 
ticular in which it operated to the prejudice of the de- 
fendant. 

[28.] The account of Ledyard, Hatter & Co. against the 
testator, numbered voucher 440, was established, in part, 
by an affidavit which accompanies it, and is reported in 
the evidence without objection by the complainants. The 
objection was to the entire account, a part of which, at 
least, was proved ; and, therefore, we cannot say that the 
chancellor erred in overruling the exception. 

[29.] The administrator was clearly chargeable with 
the $1500 which he permitted to go into the hands of 
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Wm. A. Matherson. The register allowed him credits 
for so much of that sum, as was appropriated to purposes 
constituting a legitimate charge upon the estate. The 
estate, as heretofore decided, was not chargeable with the 
payment of Mrs. Matherson’s debts, or with the duty of 
furnishing money to her; and, therefore, the court below 
did not err in the rejection of the credit for so much of 
the above stated sum, as was appropriated to the payment 
of Mrs. M.’s bank debt, and as was furnished to her. The 
complainants objected to the charging of the administra- 
tor with the sum of $1500, upon the ground that the sale 
of the land, of which it was in part the proceeds, was void. 
The invalidity of the sale is argued from the fact, that 
the land was devised by the testator’s will. We think 
the statute gives jurisdiction over the lands of decedents 
where they have been devised, (Clay’s Dig. 224;) and the 
sale, which the court had jurisdiction to order, would not 
be void. The chancellor, therefore, committed no error 
in treating the proceeds of the sale of the land as assets 
of the estate. We approve all the rulings of the chancel- 
lor in reference to this sum of $1500, which have relation 
to vouchers 454, 3984, 4003, 4094, 4103, 4383, 4453, 
455}. 

We are unable to find in the transcript the judgments 
in favor of W. Cook and J. A. Davis, for the payment of 
which the administrator was allowed credits, designated 
as vouchers 474 and 475. The special register says, that 
the credits were proved by judgments; and we will pre- 
sume, in the absence of every thing to the contrary, that 
the judgments were such as to afford prima-facie evidence 
of correct charges against the estate. The allowance of 
the commissions must, as decided in reference to another 
item, depend upon the state of the account when the 
executions issued. The credits are to be allowed, except 
as to commissions for collection; which are also to be 
allowed, unless it appears that the administrator had funds 
of the estate, which he might have appropriated to the 
discharge of the judgments, before executions issued. 

[30.] The account of Gates & Smith, designated by 
vouchers 557 and 558, was proved before the register. A 
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part of the account was for articles furnished Mrs. Math- 
erson, and was not a proper charge against the estate. 
But the exception by defendant was a general one, to the 
exclusion of the entire account, and not of the legal part; 
and the chancellor therefore did not err in overruling the 
exception in toto. 

[31.] The administrator should have been allowed a 
credit for the payment of voucher 578. The parol evi- 
dence of the judgment and witness tickets, was illegal; 
but the complainants waived that question, by omitting 
to object to the evidence. Looking at such evidence, we 
find enough in the record to sustain the credit. 

We think the proof establishes the correctness of the 
claims of Cooper & Portis, together designated as voucher 
600; and the credits should have been allowed. 

[382-3.] The administrator claimed credit for the hire of 
slaves belonging to the estate, which he purchased at a 
sale made by the order of the orphans’ court, after the 
commencement of this suit, and before the filing of the 
amended and supplemental bill. The slaves have remain- 
ed upon the plantation; and it is contended for the 
administrator, that the sale was valid and maintainable, 
and that therefore he was entitled to the hire of those 
slaves after the sale. We do not stop to inquire, whether 
the sale in this case can be sustained, when tested as to 
its fairness ; because, in applying the principles laid down 
by this court in.a previous opinion in this case, we are 
led to the conclusion, that the sale must be avoided upon 
a different ground. 

The complainants, after the sale, by supplemental bill 
obtained an injunction of the removal or sale of the 
slaves by the administrator; and this court, in 21 Ala. 
169, revised and reversed the decree of the chancellor 
dissolving the injunction. The question of the validity 
of the sale was then expressly left undecided; but the 
court held, that the withdrawal of the administration from 
the orphans’ court was effected by the filing of the orig- 
inal bill in this case; and that proposition must be deem- 
ed indisputable law in this case. We should be inclined 
to decide, as a‘sequence from that proposition, that the 
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orphans’ court had no jurisdiction to order the sale; but, 
as the court then left the question undecided, and its 
decision is not now necessary, we leave it open. In that 
decision, it is declared to be the daty of the chancellor to 
avoid the sale, if it in any manner should conflict with 
the proper exercise of remedial justice, or should in any 
manner embarrass the administration of the estate in 
equity. When the jurisdiction of the chancery court 
attached, it became its province and its duty to distribute 
the property as required by the law and the will, if a sale 
should not be necessary to meet the demands against the 
estate; and to decide upon the necessity of a sale, and 
what property should be sold. By an order of the 
orphans’ court, for the sale of about fifty slaves, it would 
seem inevitable that the chancery court would be materi- 
ally disturbed and embarrassed in the exercise of its 
power in those particulars. By the making of the sale by 
order of the orphans’ court, the chancellor was reduced to 
the necessity of permitting the slaves to go into the pos- 
session of the administrator, or of retaining them upon 
the estate by an exercise of his high powers. The latter 
course this court decided was the proper one, until the 
settlement of the estate. Unless this sale be set aside, 
the chancellor, in keeping the slaves upon the estate, 
awaiting the developments of the administration in his 
court, has necessarily constituted the estate an annual 
hirer of the slaves. It would be difficult to conceive of 
any thing which would more embarrass the administra- 
tion of an estate in equity, than to force upon it the hire 
of such anumber of slaves. For these reasons, we decide, 
that the chancellor did not err in avoiding the sale, under 
which the administrator claims the slaves. As the result 
of this decision, the chancellor’s decree, so far as it rejects 
the claim of the administrator to hire of those slaves, must 
be aflirmed. 

[34.] With the value of those of the slaves which were 
carried off to New Orleans, and interest upon it, the 
administrator was certainly chargeable. The complain- 
ants assign for error the omission of the chancellor to 
decree interest to them; but we find that interest was 
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subsequently charged by the direction of the chancellor, 
as will be seen by reference to the register’s report of 
27th November, 1854. The defendant urges as an error, 
that too high a value was placed upon the slaves. The 
witnesses whose testimony is supposed to show that the 
price placed upon the slaves by the register was too high, 
are Duncan, Flinn, Seawell, Daffin, Nichols, and Roane. 
They prove the value in 1848, when the sale was made. 
The witness who speaks of the value in 1852, when the 
slaves were carried off, adopts a much higher estimate. 
According to the testimony of this last witness, the esti- 
mate was too low. The complainants hada right to take 
the value of the slaves at the time they were carried off; 
and looking at the testimony of the only witness who 
speaks of the value about that time, and whom we find no 
reason for disbelieving, the estimate of the register was 
too low, and, therefore, not prejudicial to the defendant. 
The complainants also excepted to the register’s report, 
but they do not assign error for the overruling of their 
exception. The decree, as to the valuation of the slaves, 
contains no error against the party who complains of it 
in this court; and it is, therefore, in that particular, 
affirmed. 

[85.] The chancellor placed the question of a charge 
against the administrator for steamboat wood, cut off the 
lands of the estate by Mrs. Matherson, and sold by her, on 
the true ground. As the estate was not chargeable with 
the maintenance of Mrs. Matherson, and she was entitled 
to nothing from it except her dower and distributive 
share, the administrator violated his legal duty in permit- 
ting her to take wood from the lands of the estate, and 
employ the slaves and stock of the estate in cutting and 
transporting it to the place of sale on the bank of the 
river. The fact that Mrs. Matherson appropriated an 
indefinite portion of the proceeds of the sale to the benefit 
of the children, cannot affect the legal question. The 
appropriation of the wood, and the labor of the slaves and 
teams of the estate by Mrs. Matherson, was a diversion of 
the property of the estate to an illegal purpose; and the 
administrator, who permitted it without the interposition 
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of an objection, must be chargeable therefor.‘ The estate 
was injured, to an extent equal to the value of the wood, 
and of the services of the slaves, stock, &¢., employed in 
getting it to the place of market. The amount with 
which the administrator is charged is certainly not greater 
than the proof authorized; and as the complainants do 
not assign any errorin this court, the decree of the chan- 
cellor must be affirmed. There is no error prejudicial to 
the administrator, who alone assigns error as to this 
point. 

The charge against the administrator of $200, on 
account of the hire of the slave Jim Hampshire, was fully 
sustained by the proof; and the administrator, who alone 
presents any assignment of error covering that question, 
has no ground of complaint. 

[36.] We are called upon to decide in this case, what 
rule shall govern the register in making the debits and 
credits of interest. The administrator made the affidavit, 
prescribed by the statute, denying that he had applied 
the funds to his private use. The administrator says, in 
his answer, that the receipts have never been sufficient to 
meet the demands against the estate, and that he has been 
compelled to make large advancements for that purpose. 
It is manifest, too, from the manner in which disburse- 
ments on account of the estate have been made, by drafts 
upon persons with whom there was no deposit, and by 
procuring loans, that in making them no regard was had 
to the question whether there was an unemployed balance 
of funds in the administrator’s hands; and that the funds 
of the estate have not been kept separate and distinct from 
the administrator’s individual funds. Indeed, the answer 
negatives the idea, that the administrator has kept the 
funds of the estate unemployed in his hands. It follows 
that, if the receipts have exceeded the disbursements, 
leaving a balance in the administrator’s hands, he has 
either appropriated it to his own private use, or to some 
illegal purpose. In the former alternative, his affidavit 
would be controverted, and he would be chargeable with 
interest. In the latter alternative, he would be charge- 
able with interest on the sum unlawfully appropriated. 
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Gerald and Wife v. Bunkley, 17 Ala. 170; 2 Lomax on 
Executors, 338-339. Again: If the balance should be 
against the administrator, he must be charged with inter- 
est, because then it will be apparent, when that fact is 
considered in connection with the statements of the an- 
swer, that any retention of the funds in an inactive state 
would have been wrongful. With debts pressing against 
the estate, and drawing interest, it would be the duty of 
the administrator to appropriate any surplus in his hands 
to their payment; and his omission to do so would sub- 
ject him toa charge of interest, as it does not appear that 
any circumstances existed which would justify him in 
keeping a balance on hand.—2 Lomax on Executors, 338 ; 
Powell v. Powell, 10 Ala. 914. It is apparent, however, 
that he has kept no funds of the estate unemployed. He 
has used them, either for the benefit of the estate, or for 
his own purposes. In any point of view in which the 
question is considered, the administrator is chargeable 
with interest upon the receipts. He mustalso be eredited 
with interest upon all disbursements. 

[37.] After looking through this entire case, we are not 
convinced that the administrator has been guilty of willful 
default, or gross negligence, of which loss to the estate has 
been the consequence ; and, therefore, upon the authority of the 
cases of Powell v. Powell, 10 Ala. 900, and Gould v. Hays, 
19 Ala. 438, we decide, that the administrator must 
receive the usual compensation of 5 per cent. on receipts, 
aud 23 per cent. on disbursements. This is the rate of 
compensation suggested in the case of Magee v. Cowper- 
thwaite, 10 Ala. 966, and it was adopted by the special 
register to whom the first reference was made. Taking 
into consideration the character and amount of trouble, 
risk and responsibility which must have been imposed 
upon the administrator, we do not regard the compensa- 
tion above indicated as too large. That the administrator 
has been guilty of many errors, and has been negligent in 
taking vouchers and keeping his accounts, is disclosed 
most clearly by the record; but the errors may be attrib- 
uted to misconstruction of the will, and misapprehension 
of the law; and he himself, as proved by ascrutiny of the 
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account presented, the credits allowed and rejected, and 
the charges made, has been the sufferer from his negli- 
gence, as well as from his misconstruction of the will and 
mistakes of law. The services of the administrator were 
rendered before the adoption of the Code; and in deter- 
mining the compensation, we look to the law as it previ- 
ously existed. 

The above indicated rate of compensation must, how- 
ever, cease at the time when the act providing an annual 
compensation was adopted, which was the 2d January, 
1841. From that time up to the time when the estate 
passed into the hands of the receiver, an annual allowance 
was properly regarded in the court below as the mode of 
compensation. 

[88.] The chancellor filed in the register’s office, in 
January, 1852, a decree dissolving the injunction against 
the removal of the slaves bought by the administrator. 
The injunction was reinstated upon the taking of an 
appeal by complainants. Afterwards, and in February, 
1852, the administrator carried to New Orleans five of the 
slaves; thus disobeying the injunction, and violating his 
legal duty as administrator. The excuse for this act is 
ignorance of the reinstatement of the injunction. ‘The 
chancellor soon afterwards, in February, 1852, ordered 
that the administrator should bring back those slaves from 
New Orleans, and deliver them to the receiver, who was 
appointed at that term. This order the administrator did 
not obey. The act cf the administrator, in carrying off 
and not returning those slaves, may not have been a will- 
ful violation of his official duty as administrator; but it 
was persisted in, in disobedience of the chancellor’s order. 
The circumstances relied upon to excuse this conduct 
. may mitigate the offense, in foro conscientie ; but the law 
cannot find in them a justification forthe disobedience to 
its mandate. We find no error in the direction of the 
chancellor, that the compensation should cease from the 
time those slaves were carried away. 

Upon looking at the testimony of Seawell, (869,) Daf- 
fin, (874,) Nichols, (877,) Flinn, (885,) and Duncan, (889,) 
we are satisfied that $1000 as an annual allowance after 
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the passage of the act of 1841, which is the estimate made 
by Gayle, (984,) and Blount, (983,) was too much. The 
last named witnesses evidently do not base their opinion 
upon actual knowledge of the services rendered about the 
plantation, but upon conjecture; and one of them (Blount) 
evidently takes into the calculation the trouble of the 
administrator about the present suit. Upon looking at 
the testimony, we cannot say that the allowance of $300 
per annum, made by the chancellor, was too little. During 
the latter part of the eleven years from ’41 to ’52, the 
administrator could not have been annoyed with any seri- 
ous amount of litigation, and he managed the estate 
through overseers, for whose services heis credited ; rarely 
visiting the plantation, and visiting it one year only a 
single time. Not being able to see from the testimony 
that there is error in the chancellor’s decree adopting 
$300 as the annual allowance after 1841 prejudicial to 
the administrator, we affirm the decree in that particular. 

[39.] The administrator was undoubtedly entitled to a 
credit for personal expenses, necessarily incurred by him 
in transacting the business of the estate, (Gerald v. Bunk- 
ley, supra;) but there is no proof of any specific account 
for such expenses, or for extraordinary trouble and labor, 
presenting the items. The effort was to obtain a general 
allowance, without a specification of items. The court 
did not err in refusing to make such an allowance. The 
uniform practice of the court is to refuse to make general 
allowances, without. a specification of the items. The 
party must name and prove the particulars.—1 Eq. Cases 
Abridged, 11; 2 Dan. Ch. Pl. & Pr. 1430; Swan v. 
Wheeler, 4 Day, 137. 

[40.] The partial settlements of the administrator before 
the orphans’ court were ez-parte proceedings, and were, 
therefore, correctly excluded as evidence for the adminis- 
trator.—Willis v. Willis, 16 Ala. 652; McCreliss’ Dis- 
tributees v. Hinkle, 17 Ala. 459; Duke v. Duke, 26 Ala. 
673. 

The chancellor, in his decree of 5th Oct., 1854, sustained 
the 25th, 26th, 27th, 28th, 29th, 30th, and 31st exceptions 
of complainants to the register’s report, made on 10th 
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July, 1854. We affirm the chancellor’s decree as to 
those exceptions, because its correctness is shown by the 
proof and admissions certified by the special register. 
[41.] The chancellor did not err, in rejecting the eredit 
claimed for the fees of Darrington’s counsel in this case. 
We do not decide that an administrator would not, in any 
ease, be allowed to retain out of the assets of the estate 
~his counsel fees in a chancery suit for the settlement of 
the estate. It has been decided by this court, that he 
may be entitled to a credit for fees paid to counsel, for 
services rendered on a final settlement in the probate 
court.—Pinekard v. Pinckard, 24 Ala. 250; Bendall v. 
Bendall, 24 Ala. 295; see, also, Gerald v. Bunkley, supra. 
We think a legitimate application ot the principle of 
those decisions would authorize the allowance of coun- 
sel fees in a case where a settlement of the estate in 
chancery became necessary in consequence of the fact, 
that the jurisdiction of the probate court was made 
inadequate to the administration of complete justice by 
the nature of the trusts, and not by the fault of the admin- 
istrator or executor. Waiving the question, whether the 
necessity of this suit in chancery was net the result of the 
administrator’s fault, in acting upon a false construction 
of the will, a misapprehension of his legal powers and 
duties, and other errors, we decide, that the chancellor 
did not err in the rejection of the credits claimed, because 
they were brought forward in gross amounts, for services 
in the entire case, when it is certain that much of the 
litigation, and alarge portion of the counsel’s labor, were 
the result of the administrator’s fault. The chancellor 
could not designate, possibly, any particular amount 
which would be allowable, with the lights before him, 
and he therefore did not err in overruling the defendant’s 
exceptions. 

[42-44.] There are five grounds of relief, which seem to 
have been contemplated in the construction of the cross 
bill of defendant Darrington: Ist, that the property of the 
estate belonged to Mrs. Matherson; 2d, that Mrs. Math- 
erson was bound by a covenant to indemnify the defendant 
against his liability in this suit; 3d, that Mrs. Matherson 
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had released the defendant from all liability to her since 
the commencement of this suit; 4th, that Pearson, one ot 
the complainants, and William A. Matherson, one of the 
defendants, had converted a large amount of cotton be- 
longing tothe estate; 5th, that the administrator is enti- 
tled to reimbursement out of Mrs. Matherson’s share of 
the estate, for advancements made to her. 

It is conceded that the cross bill is not maintainable on 
the first ground. The release of Mrs. Matherson was 
made after the commencement of the suit, and the filing 
of Darrington’s answer to the original bill. It is under 
seal, and it remises, releases, quit-claims, and forever dis- 
charges him from all manner of action and actions, suits, 
debts, dues, duties, sum and sums of money, and demands 
of any and every nature and kind whatsoever, in law or 
equity. This release under seal is good, without proof of 
a consideration.—Chitty on Contracts, 673. This general 
release unquestionably embraces all claim to a pecuniary 
recovery in favor of Mrs. Matherson in this case.—Story 
on Contracts. It is not attempted to give it the effect 
of a transfer of Mrs. M.’s interest as a distributee in the 
personalty of the estate. The administrator sets up no 
claim to the specific property of the estate, or any interest 
in it. The release is not shown to have been obtained by 
fraud, or other unlawful means; and is a complete de- 
fense for the administrator against any monetary decree 
in favor of Mrs. Matherson in this case. A cross bill 
was the appropriate mode of setting up the new matter 
of defense, consisting of the release, which arose after the 
filing of the answer.—Taylor v. Titus, 2 Edw.'Ch. 135; 
3 Daniell’s Ch. Pl. & Pr. 1743. 

So, the cross bill was maintainable for the purpose of 
obtaining a set off for the cotton wrongfully carried off 
from the plantation. The set-off on that account was in 
the nature of across demand, and not of a payment or 
discharge. The cotton was taken and sold without the 
consent of the administrator; and he had the right to waive 
the tort, and sue in assumpsit for the proceeds of the sale. 
It was not given or accepted as a payment or discharge, 
pro tanto, of a legacy or distributive share. <A set-off, dis- 
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tinguishable from a payment or discharge, is appropriate 
matter for a cross bill—Goodwin v. McGehee, 15 Ala. 
233; 3 Dan. Ch. Pl. & Pr. 1744. 

As the release takes away from Mrs. Matherson all 
claim for a monetary decree, the cross bill was not main- 
tainable in its feature which charges the making of 
advancements to her, and on heraccount. She has no right 
in the suit beyond a distributive share of the goods and 
chattels remaining in specie, and against that right the 
defendant could not set off a pecuniary demand for ad- 
vancements of money. 

We understand Mrs. Matherson’s covenant of October, 
1844, as binding her to indemnify Darrington against 
damage and loss by virtue of suits by her heirs, executors 
and administrators. It does not bind her to protect him 
against suits by her children, but by her heirs and repre- 
sentatives. She living has no heirs, executors or admin- 
istrators: ‘‘ Nemo est heres viventis.” She had a claim to 
the propérty in her individual right, and adverse to that 
of the estate; and the object of the covenant was to pro- 
tect the administrator against the assertion of that claim 
after her death. 

We decide, in accordance with the views above express- 
ed, that under the cross bill, the administrator was enti- 
tled to relief against Mrs. Matherson, to the extent of her 
share in any balance which might be ascertained to be in 
his hands, and that he was entitled to a set-off against the 
respective shares of the legatees for cotton of the estate 
converted by them; and that, therefore, the chancellor 
erred in the dismissal of the cross bill. But the necessity 
of actually allowing any offsets for such cotton is now 
dispensed with, in consequence of the fact that the admin- 
istrator is not charged with it. The administrator, how- 
ever, by virtue of the cross bill, is protected from all claim 
on the part of Mrs. Matherson, as a distributee of the 
estate, for any balance which may be ascertained in taking 
the account against him. 

[45.] We decline to consider the errors assigned on 
account of the rejection of the claims of creditors against 
the estate. When they came in, under the decree of the 
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chancellor, to prove their debts, they became quasi par- 
ties, and might have appealed and assigned for error the 
rulings against them.—2 Dan. Ch. Pl. & Pr. 13858. They 
have not appealed, but the administrator assigns as error 
the rejection of their demands. The interest of the 
administrator was adverse to that of the creditors, when 
they came in to prove theirdemands; anditis simply absurd 
for him to appeal for them, and assign errors for them. 
If they do not choose to complain in this court, another 
cannot be permitted to do it for them. 

After a careful and elaborate examination of the testi- 
mony and pleadings in this case, we decide, that the 
defendant Darrington should be taxed with two-thirds of 
the costs of the original cause in the court below, and 
that the remaining one-third of the costs in the original 
cause shall be paid out of the assets. The defendants in 
the cross bill, against whom relief is obtained, must pay 
the costs in the cross cause in the court below. 

The decree of the court below is reversed, bo®h on the 
appeal of the defendant Darrington, and of the complain- 
ants, and the appellees in the respective appeals. It is 
ordered, adjudged, and decreed, that a reference be made 
to the register of the chancery court held at Cahaba, to 
restate the account between the administrator: of the 
estate of William Matherson, deceased, and the said 
estate; and that in stating the said account, he shall allow 
and reject charges and credits as they were allowed and 
rejected by the register and special register, where they 
were not excepted to; and in all cases where they were 
excepted to, he shall allow and reject them as directed by 
the chancellor’s decrees, except so far as the chancellor’s 
decrees are reversed, either in whole or in part, by the 
foregoing opinion; and as to all items passed upon in the 
foregoing opinion, he shall allow and reject charges and 
credits according to said opinion; and in determining 
whether the chancellor’s decrees allow or reject any item, 
either in whole or in part, he shall be guided by the decree 
of the chancellor upon the last reference of that item. It 
is further ordered, that the register ascertain the balance 
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upon the said account, and that he report to the next 
term of the chancery court at Cahaba. 

The cause is remanded to the court below, that the 
chancellor may render a complete decree in the cause, 
and have such further proceedings as it may require, not 
inconsistent with the foregoing opinion. The appellees 
in the original and cross appeals must pay the costs of the 
respective appeals; and the costs of the transcript shall be 
equally divided between them. 

The cause of the unusual length of this opinion is to be 
found in the voluminousness of the transcript, which 
contains nearly 1500 closely written pages, and the extra- 
ordinary number of points presented by the assignments 
of error. 


Rice, C. J., not sitting. 





HALL vs. GOODSON. 


[TRESPASS BY OWNER AGAINST HIRER OF SLAVE.] 


1. When action lies.—Trespass lies against the hirer of a slave, in favor of the 
owner, for injuries inflicted during the term by cruel and unreasonable 
whipping. . 

Waiver of right of action.—The receipt by the owner of the hire for the 
entire term, with knowledge of the fact that the hirer had inflicted a cruel 
and unreasonable whipping on his slave, is not an implied waiver of his 
right to maintain trespass for the injury, though it would prevent a recovery 
by him for any consequent loss of the slave’s labor during the term. 

. Relevancy of evidence in mitigation —The fact that the slave had resisted a 
third person, who attempted to arrest him as a runaway, is not admissible 
evidence for the defendant in such action, when itis not shown that the 
fact had been communicated to him at the time of the alleged trespass. 

4. Opinion and conclusion—A planter, who has had the government of slaves 
for a number of years, and who is well acquainted with their management, 
cannot be asked, when examined as a witness in an action of trespass for 
the cruel whipping of a slave, ‘whether the appearances presented by the 
slave were such as a reasonable whipping would produce ;”’ nor “ whether 
the use of a large cowhide in punishing a slave, so as to produce wales on 
him which could be seen a year afterwards, was not an unusual and cruel 
whipping.” 
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5. Proof of custom as to punishment of slaves.—Where the question is, whether a 
punishment inflicted on a slave was reasonable or cruel, it is competent to 
prove the rule, if there be any, among slaveholders generally, in correcting 
their slaves, 

6. Relevancy of evidence as to character of punishment of slave—A witness, who 
had seen and examined the slave alleged to have been cruelly whipped, 
cannot be asked, ‘* whether he had ever before seen a slave with such ap- 
pearances on him.” 


Appeal from the Circuit Court of Autauga. 
Tried before the Hon. E. W. Pertus. 


Tus action, which was commenced in September, 1856, 
was brought by Dixon 8S. Hall, against Elias B. Goodson, 
to recover damages for injuries inflicted by defendant on 
a slave named Simon, the property of the plaintiff. The 
slave was hired by plaintiff to defendant, for the year 
1855, at the price of $120; and the injuries complained 
of were inflicted by the defendant in June of that year, 
as a punishment for the slave’s running away. There 
was no direct proof of the fact that the injuries were 
inflicted by the defendant; but it appeared that, on the 
slave being caught by one Carpenter and others as a run- 
away, and delivered to the defendant bound, “he took 
the slave away, saying that he intended to whip him with 
a, cowhide (one of the largest kind) which he had in his 
hand;” that the slave again ran away, and returned to 
his master, some two weeks afterwards; that he then 
bore on his back, arms and Jegs, the marks of a severe 
whipping; and that some of the scars and wales were 
plainly visible on his body for a year after that time. It 
appeared, also, that the plaintiff retained the possession 
of his slave for the remainder of the year 1855, and did 
not allow him to return to the defendant; “that the mar- 
ket value of the slave was permanently injured, from 
$100 to $300, by reason of the scars left on his body, 
though his capacity for labor was only impaired for a 
month or two;” that after the close of the year 1855, 
and before the commencement of this suit, the defendant 
paid in full, to the plaintiff’s attorney, the note given 
for the year’s hire; and that the plaintiff, when he 
received the money on the note, “was fully acquainted 
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with the nature and extent of the injuries inflicted on 
the slave, and of the circumstances under which they 
were inflicted.” 

The defendant introduced a witness who testified, 
“that he arrested said slave as a runaway, a short time 
before June, 1855, on a plantation where he was acting 
as overseer ;’’ and then asked the witness, ‘“‘ whether or 
not said slave resisted him when arrested.” The plaintiff 
objected to this question, but the court overruled his 
objection, and allowed the question to be put. The wit-. 
ness answered, “that the slave ran away from him when 
arrested, and, when he was about to overtake him, seized 
a pine-knot, and attempted to strike witness with it.” 
The plaintiff objected to this answer also, but the court 
overruled his objection. The bill of exceptions says, 
“there was no evidence that this fact was communicated 
to the defendant.” To both of these rulings of the court 
the plaintiff reserved exceptions. 

The plaintiff introduced a witness who stated, “that 
he had owned and governed slaves for the last forty years, 
and was well acquainted with the management of slaves, 
and knew what was reasonable and correct whipping for 
slaves; and that he had seen and examined the boy Simon 
about two weeks after he was delivered by Carpenter to 
the defendant.”’ The plaintiff then proposed to ask this 
witness the following questions: “‘ whether the appear- 
ances presented by said slave were such as a reasonable 
whipping would produce ;” “whether he had ever before 
seen a slave with such appearances on him;” and, 
‘“‘whether the use of a cowhide in punishing a slave, so 
as to produce wales on the arms two or three inches long, 
and as large as his finger, which could be seen on him a 
year afterwards, was not an unusual and cruel whipping.” 
The court sustained objections to each of these questions, 
and would not let them be asked or answered; and the 
defendant reserved exceptions to its rulings, which are 
numbered 2; 3, and 4. 

The court charged the jury as follows: “That if the 
plaintiff hired the slave Simon to the defendant, for the 
year 1855, for $120; and the defendant took possession 











280 ALABAMA. 
Hall v. Goodson. 








of the slave under said contract, and in June, 1855, whilst 
the slave was in his possession, inflicted a cruel punish- 
ment on the slave; and the plaintiff was soon afterwards 
informed of the nature and extent of the injuries inflicted 
by the defendant on the slave, and of the circumstances 
under which the punishment was inflicted; and, after the 
note for the hire of said slave became due, but before the 
commencement of this suit, received from the defendant 
the full amount of the slave’s hire for the entire year— 
. then the plaintiff cannot recover in this action.” 

The plaintiff excepted to this charge, and took a non- 
suit, which he now moves to set aside; assigning as error 
all the rulings of the court to which he reserved excep- 
tions. 


Exmore & Yancey, with W. H. Norrutneton, for the 
appellant.—1. The owner of a hired slave may maintain 
trespass against the hirer, for an illegal and forcible injury 
done to the slave while in the hirer’s possession.—Nelson 
v. Bondurant, 26 Ala. 341; Rasco v. Willis, 5 Ala. 38. 

2. The reception of the hire for the entire term is not 
an implied waiver of the right of action for the trespass. 
The cases in which the doctrine of waiver has been ap- 
plied, were actions of trover, which are essentially differ- 
ent from trespass. A recovery in trover can only be had 
for a conversion, which destroys the plaintiff’s property ; 
while the payment and receipt of hire after the conversion 
show a continuing property in the plaintiff, which cannot 
exist unless the tort has been waived. But trespass sup- 
poses a continuing property in the plaintiff, and seeks to 
recover damages for an injury to it. The owner hada 
right to take away his slave on account of the trespass, 
and yet hold the hirer liable for the entire hire.—Petti- 
grew v. Bishop, 3 Ala. 440; Givhan v. Dailey, 4 Ala. 336. 
The commission of the trespass does not discharge the 
hirer from liability on his contract, nor does the receipt 
of hire under the contract estop the owner from main- 
taining an action for the trespass. 

3. The fact that the slave, on a former occasion, when 
arrested by another person, resisted being captured, was 
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not relevant to any of the issues in the case. AS that 
fact had not been communicated to the defendant, it could 
not have influenced his conduct. 

4, The court erred in refusing to allow plaintiff’s wit- 
ness to answer the questions propounded to him. The 
witness was shown to have such knowledge of the subject 
as made his*opinion competent evidence, and there was 
no other mode of proving the facts sought to be elicited. 


Warts, Juper & Jackson, contra.—1. By the contract 
of hiring, the hirer became the owner of the slave forthe 
entire term, subject only to the owner’s right to put an 
end to the contract on account of some breach of duty 
by the hirer.—Smith v. Hooks, 19 Ala. 102; Mosely v. 
Wilkinson, 24 Ala. 416. 

2. To maintain trespass, the plaintiff must have, at the 
time of the injury, either the actual possession, or *the 
immediate right of possession.—Young v. Davis, 20 Ala. 
152, and authorities there cited. At the time of the com- 
mission of the alleged trespass, the plaintiff had neither 
the actual possession, nor the immediate right of posses- 
sion. Conceding that the injury inflicted on the slave 
authorized him to put an end to the contract of hiring, 
and sue in case or trover for the injury; still the injury 
must be consummated before that right accrues to him— 
the right is consequent upon, and subsequent to the injury, 
and will not sustain an action which presupposes an ims 
mediate right of possession. 

3. But the plaintiff’s right of action, if any existed, 
was waived by his receipt of the hire for the entire term, 
with full. knowledge of the facts attending the commis- 
sion of the alleged trespass. His right to maintain any 
action for the injury depended upon the exercise of his 
right to treat the contract as ended on account of the 
hirer’s breach of duty. He cannot treat the contract as 
subsisting and as at an end at one and the same time. 
Consequently, any act on his part, which shows that, with 
full knowledge of the facts, he elected to treat the con- 
tract as still subsisting, is a waiver of his right to main- 
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tain any action whatever for the injury.—Mosely v. 
Wilkinson, 24 Ala. 411; S. C., 80 Ala. 562; Firemen’s 
Ins. Co. v. Cochran, 27 Ala. 228. 

4, Any fact which tends to show that, in order to sub- 
due the slave, it was necessary to inflict a punishment 
more severe than usual, is relevant evidence in such an 
action as this.—Bolling v. Wright, 16 Ala. 664. 

5. The questions propounded to plaintiff’s witness 
called for his opinion on the very question which the 
jury had to decide, and were properly ruled out by the 
court. 


STONE, J.—Whether, under the facts in this case, the 
action for the redress of the grievances complained of 
should be trespass or case, is by far the most important 
question presented by the record. The case of Nelson v. 
Bondurant, 26 Ala. 341, is full to the point, that when the 
contract of hiring contains no express stipulations as to 
the treatment of the slave, the owner delegates to the 
hirer the same right to punish and correct the slave 
which he himself has; but, if the punishment inflicted 
by the hirer, when considered with a just regard to all 
the attendant circumstances, is either cruel or barbarous, 
he becomes a trespasser a6 initio, and liable to damages 
at the suit of the owner. 

Passing over all consideration of the above principle, 
it is contended that the plaintiff in this case has precluded 
himself from maintaining the action of trespass, by ac- 
cepting hire for the slave for the whole year; for the 
time which elapsed after the injury complained of, as well 
as before. The argument is, in substance, as follows: 
that conceding the hirer, by cruel treatment, armed the 
owner with power to re-possess himself of the slave, and 
thus put an end to the hiring; yet, by accepting hire for 
the unexpired time, he waived this right, and, by impli- 
cation, agreed that the hirer had the right to the posses- 
sion of the slave for the whole year; that the owner not 
having the right to the possession of the slave at the time 
of the injury, if he can maintain any action, it is case, 
and not trespass. This question must depend on the na- 
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ture and extent of the right which the owner of a slave 
parts with to the hirer. 

The leading case in the United States on this question, 
is Hilton v. Caston, 2 Bailey, 95. That case was precisely 
like the present in its legal principles, except that the 
report does not inform us whether the owner received 
hire for any time after the alleged injury. The action 
was trespass, and the court of appeals of South Carolina 
held that it was properly brought. Judge O’Neall, in 
delivering the opinion of the court, said: “One general 
distinction between the action of trespass and case is, 
that when the plaintiff’s right of possession is in rever- 
sion, the action must be case and not trespass. But this 
contemplates that the party has parted for the time with 
his entire interest in the thing; or that the injury is such 
* an one as only affects the rights of the possessor. If the 
owner reserves a right in his property, or places it in the 
hands of another for any qualified purpose, such as carry- 
ing or safe keeping, or the use or hire, and it is injured 
by any immediate and forcible act, destroying or materi- 
ally injuring the thing itself, trespass may be sustained.” 
After admitting that there was no express authority for 
the application of this rule to personal property, he adds: 
“Tf a landlord lease land, and in the lease reserve the 
trees ; and they are cut down by the tenant or a stranger, he 
can support trespass. Why? Because he has reserved 
the right. So, if one grant the use of his real estate for 
a particular purpose, and it is used for a different one, 
trespass is the properremedy. * ° * The owner 
in this case has parted with his dominion over the soil, 
for a given purpose; but, as to all others, it is reserved ; 
and hence it is that for this abuse of his right he can 
maintain trespass.”’ 

After a very well considered argument, the judgment 
of the court was that trespass would lie. See, also, Bar- 
clay v. Howell, 6 Peters, 518; Tennent v. Dendy, Dudley’s 
Law and Equity, 83. 

In Spivey v. The State, 26 Ala. 90, 101, this court said :. 
“The property of the owner, in a slave hired or bailed 
by him to another, is recognized by law. * * #* 








284 ALABAMA. 


Hall v. Goodson. 








The law has established bounds between the interest of 
the bailor and bailee in the thing bailed.” 

Onur predecessors have several times quoted the case of 
Hilton v. Caston approvingly; and they have also ex- 
pressly asserted, that if the hirer employ the slave in an 
illegal business, or inflict upon him such creel punish- 
ment as is not within the spirit of the contract of hiring, 
the owner may pat an end tothe bailment, and re-possess 
himself of his slave.—Nelson v. Bondurant, supra; Raseo 
v. Willis, 5 Ala. 40; Hogan v. Anderson, 6 Ala. 472; 
Gillian v. Senter, 9 Ala. 895; Tucker v. Magee, 18 Ala. 
99; Smith v. Hooks, 19 Ala. 101; Wilkinson v. Mosely, 
24 Ala. 411. See, also, 2 Greenl. Ev. § 614; Sanborn v. 
Coleman, 6 N. H.14; 9 Bouv. Bacon’s Abr. 455; Siderfin, 
438; Cooper v. Willomatt, 1 M. G. & Scott, 672. 

We are fully satisfied with the principle settled in Nel- 
son v. Bondurant, and adhere to it. It results, that if 
the owner had not received hire for the whole year, his 
right to sue in trespass could not be questioned. 

In this case, the owner did, in effect, assert his right to 
put an end to the hirer’s possession, by retaining the 
slave after he returned to him. Le had, then, under the 
authority of Nelson v. Bondurant, a right to bring the 
action of trespass against the hirer at any time afterwards, 
at least until he accepted the full hire, after the close of 
the year. The question whether he was entitled to the 
whole of the hire is not presented by this record, and it 
is not proper we should consider it. See Rasco v. Willis, 
supra; Davis v. Ayers, 9 Ala. 292; Martin v. Everett, 
11 Ala. 375. The question in this case is only important, 
as bearing on the plaintiff’s right to maintain trespass. 

[2.] After due consideration, we are satisfied that the re- 
eeipt of the full hire cannot be regarded as a waiver of the 
owner's right to maintain the action of trespass. It was 
certainly not an express waiver. That it was not an im- 
plied waiver, we think, grows out of the mutual interests 
in the slave which the owner and hirer had under the 
contract. The hirer had the right to the services of the 
slave, and the right to inflict on him reasonable correction. 
If he transcended these bounds, he invaded a right of the 
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owner for which he had not bargained ; a right which the 
owner had not parted with. Under the authority of Hilton 
v. Caston, supra, this reserved right in the owner authorized 
him to maintain trespass for its invasion. Under this 
principle, we cannot perceive that the plaintiff’s right of 
action would have been any the less perfect, if he had 
permitted the slave to remain with the hirer for the entire 
year. Ifhe had done so, and had then received full hire, 
it would not be contended, we apprehend, that this would 
operate a release of the damages, caused by unreasonable 
correction or abuse. 

In McLane v. Miller, 12 Ala. 648, Miller had hired 
slaves for the year 1842. In August of that year, the 
slaves were seized by McLane, who was coroner, and were 
not afterwards returned to Miller. Ona suit for the hire 
of the slaves, Miller defended on account of the time lost 
by the slaves in consequence of the seizure by the coro- 
ner, and to that extent recouped the damages. He also 
sued McLane in trespass for taking and carrying away 
the slaves; and the question was, whether the recoupment 
of damages by him was an answer to his action of tres- 
pass. This court held that it was not; but that he could 
still “recover for the injury caused by the trespass, hav- 
ing no connection whatever with the loss of time of the 
slaves.” 

In vindication of the correctness of these views, let it 
be supposed that, during the term for which a slave is let 
to hire, a third person inflicts on hima permanent injury, 
or takes his life. Will any one contend in such case that 
the owner could not maintain trespass against the wrong- 
doer? On what principle could he maintain this action ? 
Evidently, because he had not parted with his entire inter- 
est in the property. In other words, his right, to this 
extent, is not that of a remainder-man, which is consequen- 
tial, but is in the nature of that of a landlord who has 
parted with only a qualified interest.—Tennent v. Dendy, 
Dudley’s. Law and Equity, 88; Shaw v. Beers, 25 Ala. 
449, 

The principle settled in Mosely v. Wilkinson, 24 Ala. 
411, is entirely unlike this. In that case, it was said, 
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that if a slave is hired for a particular service, and is after- 
wards employed in a different one, this is a conversion, 
for which the owner may bring trover; but if, with a 
knowledge of such conversion, he afterwards receive hire 
for the entire year, this is a waiver of the conversion. 
The same principle was again asserted in Wilkinson v. 
Mosely, at the last term. Now, the conversion com- 
plained of in the case cited hinged entirely on the breach 
of contract, in employing the slave in a service different 
from that specified in the contract, and not on any alleged 
actual injury to the slave, as the result of the change of 
employment. Under the count in trover, no question was 
or could be raised on the relative perils attending the one 
or the other service. The conversion was complete on 
the change of service, and could not be rendered either 
more or less a conversion, by any consegent injury or im- 
provement of the actual value of the slave. Whether 
there was an actual loss, or a permanent injury of the 
slave, as a consequence of placing her in a less healthy 
locality, or employing her in a service more dangerous to 
her life or health, was a question not considered in that 
case. 

In this case, the complaint is. that the slave is perma- 
nently impaired in value. If this be true, this injury did 
not expend its force during the year for which the slave 
was hired, but left him at the end of the year materially less 
valuable than he was before its infliction. Its nature was 
not that of an injury to the possession—a mere construc- 
tive loss to the owner—but a real loss in the value of the 
property itself. 

On this subject of implied waiver from the receipt of 
the entire hire, it may be a question if this is not a two- 
edged sword. If the owner, without cause, retook and 
retained the slave after letting him to hire for the year, 
he thereby forfeited his right to recover any portion of 
the hire. See Givhan v. Dailey, 4 Ala. 336; Martin v. 
Everett, 11 Ala. 375. Yet, after losing the services of the 
slave for near or quite half the year, and that loss chargeable 
to the direct interference of the owner, the hirer volunta- 
rily paid the entire hire. May it not be contended, with 
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at least equal plausibility, that this is an admission by the 
hirer of the owner’s right to retake and retain the slave? 
We do not, however, decide this question at present. 

Should the plaintiff recover in this action, then the 
question of the receipt of hire for the time after the whip- 
ping will become important. Having received the hire, 
the owner will not be permitted to recover for any couse- 
quent loss of the labor of his slave during the year for 
which he was hired. 

[3.] We cannot perceive on what principle the defend- 
ant was permitted to give in evidence the fact that the 
slave resisted Carpenter when he undertook to capture 
him. It does not appear that Goodson, the hirer, was 
informed of this act of resistance; and, of course, an 
unknown offense by the slave could not justify excessive 
whipping, or mitigate the damages caused by it. It was 
not a proper means of proving general character. Par- 
ticular acts are not admissible for this purpose. 

[4.] We do not think the court committed any error, 
in refusing to permit the questions of plaintiff, numbered 
2 and 4, to be answered. The conclusions sought to be 
elicited by them, are not of the class which this witness 
should have been allowed to draw. Perhaps, a physician 
would be heard to give his opinion of the nature and 
severity of the blows which caused the wales or whelks 
observable on the slave’s body. A planter, who has sim- 
ply had the control of slaves, is not necessarily an expert 
for such a purpose. We may further remark, that the 
character of the whipping—whether reasonable or cruel 
—was the very question on which the jury had to pass 
in making up their verdict. This question depends on 
the “attendant circumstances,” and is not a simple or 
collective fact, of which a witness can give direct evidence. 
It is rather a conclusion to be drawn from facts. 

[5.] In thus laying down the rule, we do not wish to 
deny to the jury the right to draw their own conclu- 
sions, based on the evidence, and aided: by their observa- 
tion and experience in such matters. Neither do we deny 
to the witnesses the right to give their best judgment of 
the number of stripes which the slave had received, pred- 
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icated on the marks which he bore. We hold, also, that 
it was competent to prove the rule of the generality of 
slaveholders in correcting their slaves, if there be such a 
rule. See, on these points, Campbell v. The. State, 
23 Ala. 44; Ala. and Tenn. Rivers R. R. v. Burke, 
27 Ala. 585; Wilkinson v. Mosely, 30 Ala. 562. 

[6.] The question marked 3 was improper, and the court 
did right in sustaining the objection to it. The answer 
could only have shown what the witness had seen, and 
eould not aid the jury in determining the question of 
reasonable or cruel whipping. 

For the errors above pointed out, the judgment of the 
circuit court is reversed, the non-suit set aside, and the 
cause remanded. 





PETTIT’S ADM’R vs. PETTIT’S DISTRIBUTEES. 
[BILL IN EQUITY FOR SETTLEMENT OF ADMINISTRATION. | 


1. Jurisdiction of orphans’ court to sell decedent’s real estate—Under the act of 1822, 
(Clay’s Digest, 224, § 16,) the orphans’ court had no jurisdiction to order 
the sale of a decedent’s real estate, for the purpose of paying debts or mak- 
ing equal distribution, when the petition for the sale failed to show that the 
decedent, at the time of his death, had or owned some right or interest, 
either legal or equitable, in the lands proposed to be sold, which was in its 
nature descendible to his heirs. 

2. Construction of treaty of 1832 between United States and the Chickasaw Indians. 

he treaty of 1832 between the United States and the Chickasaw Indians, 
with the supplementary and explanatory articles, (U.S. Statutes at large, 
vol. 7, pp. 381-90,) did not invest the reservees with the title to the reserved 
lands, but clearly prohibited each reservee from selling or leasing his 
reservation. 

8. Validity of contract for sale or lease of Indian reservation.—A contract between 
a Chickasaw Indian, who was entitled to a reservation under the treaty of 
1832, and a white person, by which the former, in consideration of a speci- 
fied sum, part of which was paid in cash at the time the contract was made, 
agreed to sell his reservation to the lattcr, in the event of the treaty being 
so modified as to allow the sale, and, ‘*in case there is no alteration of the 
treaty,” to let the latter “have the use and benefit of the said lands for 
two years, free of rent,”—is void, because contrary to the provisions and 
policy of the treaty of 1832. 
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4. Validity and con Ariuation, of contract founded on consideration party illegal— An 
entire contract, founded upon a consideration which is partly illegal, is 
void, and incapable of confirmation. 

5. Proceeds of void sate not assets in administrator’s hands.—The proceeds of the 
sale of a decedent’s real estate, made under an order of the orphans’ court 
which was void for want of slit are not assets in the bands of the 
administrator. 

6. Validity of bond given by administrator for application of proceeds of sale of land. 
A bond given by an pecan strator, conditioned as required by the act of 
1822, (Clay’s Digest, 224, § 20,) is void, when the orphans’ court had no 
jurisdiction to order the oat 

7. Liability of sureties on such bond—The special bond required by said act of 
1822 being “ conditioned for the faithful payment and application of the 
money arising from such sale according to the final decree,” the sureties 
therein are not liable for the waste or misapplication of the money by the 
administrator, unless the final decree directed its payment and application. 

8. Liability of sureties on general administration bond.—The sureties on a general 
administration bond, conditioned as by Jaw required, are liable for the 
waste or misapplication by their principal of money, arising from the pro- 
ceeds of a valid sale of the decedent’s real estate, which went into his hands 
on his execution of the special bond required by the statute under which 
the sale was made ; it appearing that the sureties on such special bond, in 
consequence of the failure of the final decree to direct the application of 
the money arising from the sale, are not liable for its waste or misapplica- 
tion. 

Interest charged against administrator.—On the settlement of an administra- 

tor’s accounts in equity, the chanceller should decree intcrest on the bal- 

ance reported against him by the master, from the day up to which the 
master computed interest, until the rendition of the final decree. 
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Appeal from the Chancery Court of Franklin. 
Heard before the Hon. Joun Foster. 


The material facts disclosed by this record are these: 

In December, 1833, Hugh Pettit entered into a written 
contract with one John McLish, a Chickasaw Indian, 
which was in these words: 

“This agreement, made this 2d day of December, 1833, 
between John McLish, of the first part, and Hugh Pettit, 
of the second part, witnesseth: That whereas the said 
parties did, on the — day of April, 1833, enter into a 
contract concerning the plantation of the said McLish, 
lying in that part of the Chickasaw nation included in 
the county of Franklin and State of Alabama, by which 
contract it was agreed between the said parties, among 
other things, that in case the said McLish should get a 
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title in fee-simple to the land upon which the said plant- 
ation was situated, and that the said McLish should wish 
to sell the same, he would give the preference to said 
Pettit; all of which will more fully appear by reference to 
said contract; and a survey having been made of the 
Chickasaw lands in said county, and the said McLish 
having selected for his reservation section four in town- 
ship four, and section thirty-three in township three, both 
in range thirteen, west, which reservation includes the 
improvements of said McLish; and whereas it is expected 
that the Government of the United States will so alter or 
modify the treaty made with the Chickasaw nation, as to 
give the said McLish the said lands in fee-simple, with 
power to sell the same: Now, in case such alteration or 
modification of said treaty should take place, the said 
McLish agrees to sell to said Pettit the two sections of 
Jand heretofore mentioned, and to make to said Pettit, 
his heirs or assigns, a good and legal title for the same, 
by deed of conveyance to be exeeuted within two months 
after the ratification of said alteration in said treaty ; in 
consideration whereof, the said Pettit binds himself to 
pay to the said McLish the sum of $12,800, as follows: 
$1,000 paid this day, the receipt whereof is hereby 
acknowledged ; $5,400 when said deed of conveyance is 
made; $3,200 twelve months thereafter, and $3,200 two 
years thereafter. And in case there is no alteration in 
the treaty, the said Pettit has the use and benefit of the 
said plantation above mentioned, for two years, free of 
rent; and the said McLish has the use of the above 
mentioned $1,000, free of interest, and to pay the said 
Pettit the $1,000 out of the moneys arising from the valu- 
ation of said improvements on the plantation. In witness 
whereof,” Xe. 

A few days after this contract was made, to-wit, on the 
10th December, 1833, Pettit and M. Tarver entered into 
a written agreement, by which it was stipulated, that this 
purchase should enure to their joint benefit, that the 
payments should be made by them in equal proportion, 
and that the land should be held by them in common 
until they mutually agreed to divide it. The treaty with 
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the Chickasaw Indians was modified, as contemplated by 
the contract between Pettit and McLish, in May, 1834. 
See U. 8S. Statutes at large, vol. 7, p. 451. Pettit oceu- 
pied the land, under the contract, until his death, which 
occurred in August, 1834. Letters of administration on 
his estate were granted by the orphans’ court of Franklin 
county, on the 10th September, 1834, to Micajah Tarver, 
who thereupon gave bond, with Armstead Barton and 
Thomas Keenan as his sureties, and entered on the duties 
of the administration. Tarver took possession of the land 
soon after the death of Pettit, paid the entire purchase- 
money due under the contract, ($5,200 being paid by him 
as administrator, out of the assets of Pettit’s estate,) and, 
on the 15th April, 1836, procured conveyances of the land 
from McLish; taking the title to section thirty-three to 
himself, and the title to section four (except twenty acres, as 
to which no title could be obtained) to himself, as party of 
the second part, “for the use and benefit” of Pettit’s 
infant children. 

On the 14th October, 1835, Tarver returned to the 
orphans’ courta “statement showing the condition of the 
estate’ of his intestate, which showed an excess ‘of debts 
ovir personal assets amounting to more than $8,000; and 
prayed an order for the sale of a house and lot in the town 
of Tuscumbia, for the payment of the debts. On his peti- 
tion, the court granted an order of sale, and appointed 
commissioners to conduct it. The sale was made by the 
commissioners on the 24th October, 1836; and the pro- 
ceeds of the sale, amounting to $3,155, went into the 
hands of the administrator. In 1838, the administrator 
filed another petition in said orphans’ court, alleging that 
it was necessary to sell said section four, a part of the 
lands obtained from McLish as above stated, for the pur- 
pose of paying the .debts of the estate, and to make equal 
distribution among the heirs. The contract between 
McLish and Pettit, for the sale and purchase of the for- 
mer’s reservation, was made an exhibit to the petition, 
which stated all the facts, as above set out, concerning 
the agreement between Pettit and Tarver relative to the 
land, the payment of the purchase-money to McLish, and 
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the execution of the conveyances by him; alleged that 
the administrator’s object, in taking the deeds as stated, 
was to make a division of the lands between himself and 
Pettit’s heirs; and prayed a confirmation of such division, 
and an order for the sale of said section four, for the two- 
fold purpose of paying debts and making equal distribu- 
tion. On the Ist October, 1838, the court rendered a 
decree of sale, and appointed commissioners to carry the 
decree into effect. The sale was made by the commis- 
sioners on the first Monday in December, 1838, and was 
confirmed by the court on the first Monday in January 
following. The land brought at the sale over $9,000, one 
half of which was paid by the purchaser in cash, and for 
the residue a note with sureties was given, payable in 
twelve months. On the confirmation of the sale, for the 
purpose of obtaining the proceeds, the administrator exe- 
cuted a bond, as required by the statute, with Clark T. 
Barton and George W. Carroll as his sureties, in double 
the amount of the purchase-money, conditioned to be 
void “if the said Tarver, administrator as aforesaid, shall 
faithfully pay and apply the money arising from the sale 
of said Iand according to the final decree, or according to 
the law in such cases governing.” On the execution of 
this bond, the proceeds of the sale, consisting of the pur- 
chaser’s bond and the money paid in cash, went into the 
hands of the administrator, under an order of the court; 
and he collected the amount due on the purchaser’s note. 

In 1840, or 1841, the administrator left this State, and 
removed to Missouri, without having made a settlement 
of his administration on Pettit’s estate. Proceedings 
were afterwards instituted in the probate court against 
him, as a non-resident,’ to compel a settlement of his 
accounts, and he there filed an account-current for settle- 
ment; but these proceedings were abandoned by the dis- 
tributees, who, in September, 1852, filed a bill in chan- 
cery to compel a settlement, charging the administrator 
with a failure to return an inventory of his intestate’s 
estate, misapplication of the assets, &c.; stating particu- 
larly all the facts relative to the sale of the land, as above 
set out; alleging that Thomas Keenan, one of the sure- 
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ties on the administrator’s general bond, had removed to 
Texas, and there died, insolvent,—that Armstead Barton, 
the other surety, had also died, after having executed his 
last will and testament, wherein he appointed William 
Dickson, Arthur C. Barton, and John W. Rutland his 
executors; and that Clark T. Barton, one of the sureties 
on the special bond given for the proceeds of the sale of 
the real estate, had also died; and that George W. Car- 
roll, his co-surety on the bond, was his executor. The 
administrator, the executors and heirs of Armstead Bar- 
ton, and George W. Carroll, both individually, and as 
executor of Clark T. Barton, were made defendants; and 
the prayer of the bill was for an account and final settle- 
ment of the administration, in which the administrator 
and his sureties might be charged with the proceeds of 
the sale of section four, in addition to the other assets of 
the estate alleged to have been wasted and converted by 
him; or, if the chancellor should deem the sale of said 
Jand null and void, that he would decree a partition and 
division of the two sections in accordance with the terms 
of the written contract between Pettit and Tarver. 

The chancellor sustained a demurrer to the bill, for 
multifariousness, but gave the complainants leave to 
elect on which feature of their bill they would proceed ; 
and the bill was afterwards amended, under the leave 
thus given, so as to claim a settlement of the entire ad- 
ministration. 

The administrator answered the bill, denying the 
charges of waste, misapplication of assets, &c., and exhib- 
iting an account of his administration; and his answer 
was adopted by the other defendants, so far as it related 
to the matters of account. The defendant Carroll also 
demurred to the bill for want of equity, assigning several 
grounds of demurrer, which are stated in the brief of the 
appellant’s counsel. On final hearing, the chancellor 
rendered a decree for the complainants, for a balance of 
$205 of the intestate’s personal estate, the proceeds of 
the sale of the house and lot in Tuscumbia and section 
four, and interest on these several items up to the Ist’ 
May, 1855, the day on which the account was stated. by 
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the master; also, refusing compensation to the adminis- 
trator, and taxing the costs against him and the executors 
of Armstead Barton. 

From this decree the defendants appeal, and assign 
several errors in the rulings of the chancellor, which are 
presented in the brief of their counsel; while there is a 
single cross assignment of error by the complainants, 
founded on the chancellor’s omission to decree interest on 
the balance against the administrator up to the day on 
which the final decree was rendered. 


Joun A. Noor, and Wm. P. Cututon, for the appellants, 
made the following points: 

1. The chancellor erred in allowing an amendment of 
the bill, after sustaining the demurrer for multifarious- 
ness. The cause having been submitted for final hearing, 
on bill, answer, demurrer, and proof, the bill should have 
been dismissed.—1 Dan. Ch. Pr. 481; Bryant v. Peters, 
3. Ala. 171; McKinley v. Irvine, 13 Ala. 707; McIntosh 
v. ‘Alexander, 16 Ala. 90; Boyd v. Hoyt, 5 Paige, 65; 
Davone v. Fanning, 4 John. Ch. 204; Felder v. Davis, 
17 Ala. 425. To allow an election, as was done in this 
case, after demurrer sustained for multifariousness, causes 
delay, and enables the plaintiff to ascertain the state of his 
adversary’s proof, as to the cause of action for which he 
elects to dismiss, before instituting another suit. This 
mode of experimenting, by blending different causes of 
action, should not be permitted. 

2. The demurrer to the amended bill ought to have 
been sustained. The bill was wanting in equity, because 
it showed that the settlement of the administration had 
been commenced in the probate court, by proceedings 
instituted by the distributees, and failed to allege any 
sufficient reason for removing it into the chancery court: 
the jurisdiction of the probate court having first attached, 
it could not be divested without sufticient reason. This 
principle is well settled by the decisions of this court. 
The proof cannot be looked to, on demurrer, in aid of the 
defective allegations of the bill.—Story’s Eq. Pl. §§ 254, 
268, 264; 10 Wheaton, 189; 13 Ala. 681. 
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8. The demurrer for want of proper parties was well 
taken. As the bill did not allege that all the debts had 
been paid, it should have brought the creditors before the 
court, or been so framed as to allow them to come in and 
make themselves parties.—Gould v. Hays, 19 Ala. 445. 
So far as the bill sought to charge the administrator with 
the proceeds of the sale of the house and lot in Tuscumbia, 
the sureties on his special bond, whose names are not 
shown in the bill, were necessary parties. 

4. The sale of section four, under the order of the 
orphans’ court, was void, for want of jurisdiction in the 
court to make the order. This question is presented by 
the demurrer to the bill for want of equity, and arises on 
the proof. Tho court had no jurisdiction to make the 
order, because, in the first place, the contract between the 
intestate and McLish being inhibited by the express terms 
as well as by the policy of the treaty of 1832, the intestate 
thereby acquired no interest in the land.—See the treaties 
with Chickasaw Indians, of October, 1832, and May, 1834, 
in the United States Statutes at large, vol. 7, pp. 886-7, 
450-5; Lewis v. Love & Lane, 1 Ala. 335. The order of 
sale was void for the additional reason, that the land had 
been conveyed by deed to the heirs of Pettit before the 
petition for the sale was filed.—Johnson v. Collins, 12 Ala. 
322; McCain’s Heirs v. McCain’s Adm’r, 12 Ala. 510; 
Mounger v. Burks, 17 Ala. 51. As the court had no 
jurisdiction to order the sale, the act of the court was 


‘coram non judice and void.—McCartney v. Calhoun, 11 Ala. 


110; Wightman v. Karsner, 20 Ala. 459; Eslava v. 
Lepretre, 21 Ala. 522; Wainwright v. Saunders, 20 Ala. 
604; Thompson v. Brown, 16 Mass. 178; Heath v. Wills, 
5 Pick. 145; Hancock v. Hubbard, 19 Pick. 511; Duncan 
& Hooper v. Stewart, 25 Ala. 414; Martin’s Ex’rsv. Wil- 
liams, 18 Ala. 193. The order of sale being a nullity, the 
sale was also void ; the rights of the complainants in the 
land, under their deed from McLish, were not affected by 
it; and the proceeds of the sale are not assets in the 
administrator’s hands, though a court of chancery might 
hold him liable individually for the money.—Ashurst’s 
Adm’r v. Ashurst’s Heirs, 13 Ala. 783; Smith’s Heirs v. 
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Smith’s Adm’r, 13 Ala. 335; Martin’s Executors v. 
Williams, 18 Ala. 193; Smith’s Distributees v. King, 
22 Ala. 561; Duncan & Hooper v. Stewart, 25 Ala. 413; 
Walker v. Wynne, 3 Yerger, 62-78; Stewart v. Roberts, 
1 Yerger, 389. 

5. The bond given by the administrator for this money, 
with Carroll and Barton as his sureties, is void for want of 
consideration, and for want of authority in the court to 
take it.—Butler v. Foster, 14 Ala. 323; Governor v. 
Jackson, 15 Ala. 703 ; Claunch v. Castleberry, 23 Ala. 92 ; 
Hughlett v. Hughlett, 5 Wumph. 453. If the sureties are 
not liable on their bond, they are not liable at all, since 
they have the right to stand on the precise terms of their 
contract.—McKay v. Dodge, 5 Ala. 388. 

6. The sureties are not estopped by their bond from 
alleging its invalidity, or showing that the money arising 
from the sale is not assets. There can be no estoppel 
where there is no privity between the parties in the char- 
acter in which the plaintiffs sue, nor where the truth 
appears on the record by the plaintiffs’ only pleading. 
Comyn’s Digest, Hstoppel, E, 2; Co. Litt.852; Wheelock 
v. Henshaw, 19 Pick. 345; Stillman v. Barney, 4 Vermont, 
187; Blake v. Tucker, 12 Vermont, 39; Hamilton v. Par- 
ish, 1 Dev. 415; Livingston v. McKinney, 2 Murph. 67 ; 
Miles v. Miles, 8 Watts & Serg. 135. 

7. The sureties on Tarver’s general administration 
bond are not liable for the proceeds of the sale of the 
house and Jot in Tuscumbia, and the chancellor erred in 
holding them liable.-—Aikin’s Digest, 176, §§ 1-8; 7. 181, 
§ 20; Clay’s Digest, 229, §44; 1 Wms. Executors, 370, as 
to form of letters of administration; ib. 439, as to form of 
bond; Hughlett v. Hughlett, 5 Humph. 454-73; Hen- 
shaw v. Blood, 1 Mass. 43; Prescott v. Tarbell, 1 Mass. 
208; Freeman v. Anderson, 11 Mass. 198; Bryant y, 
Peters, 8 Ala. 170; 3 Humph. 592; Williamson and 
Wife v. Mason, 23 Ala. 504; Lyman v. Conkey, 1 Mete. 
317; Grimes v. Commonwealth, 4 Litt. 1-6; Irvine v. 
McDowell, 4 Dana, 629; Clay v. Hart, 7 Dana, 10-19; 
Moore v. Walker’s Heirs, 1 A. K. Mar. 488. 
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R. W. WALKER, with whom was JAMEs IRVINE, contra: 

I. The practice is well settled, in this State, to allow an 
amendment of the bill after demurrer sustained for multi- 
fariousness. The true rule is, that the allowance of the 
amendment is not a matter of course, but rests in the 
sound discretion of the chancellor; the exercise of which 
discretion will not be revised on error or appeal, except 
in extraordinary cases, and for very cogent reasons.—Mar- 
riott v. Givens, 8 Ala. 695, 710; Allen v. Montgomery 
Railroad Co., 11 Ala. 447; Hunley v. Hunley, 15 Ala. 98; 
Felder v. Davis, 17 Ala. 425; McIntosh v. Alexander, 
16 Ala. 87; Kennedy v. Kennedy, 2 Ala. 609; Lanier v. 
Driver, 24 Ala. 149; 1 Barbour’s Ch. 59, 65; 11 Paige, 
166; 1 Hill’s Ch. 445; 4Sm. & Mar. 294; 6 Paige, 29. 

II. The chancery court had jurisdiction of the case 
made by the bill, notwithstanding the institution of the 
proceedings in the orphans’ court, (1st) because a discovery 
was necessary, and (2d) because the orphans’ court was 
inadequate to grant full relief. The allegations of the 
bill, that the administrator did not make a full return and 
inventory of the personal estate; that he privately sold 
the crop of 1834; that he converted to his own use all the 
personalty except the slaves; that he used the slaves for 
four years, rendering no account of their. services; and 
that the complainants are without information in refer- 
ence to these several matters—show the necessity for a 
discovery.—Hunley v. Hunley, 15 Ala. 91. The orphans’ 
court had no power to do more than render a decree 
against the administrator alone, who is alleged and proved 
to be both non-resident and insolvent. It had no juris- 
diction against the executors of Armstead Barton, (Jen- 
kins v. Gray, 16 Ala. 100,) nor against Carroll; and as 
Tarver was insolvent, a decree of the orphans’ court 
against him would have been only the foundation of two 
separate actions at law, one against Varroll, and the other 
against Barton’s executors. The bill shows, also, that 
there were complicated matters of account involved in 
the settlement, which the orphans’ court was incompetent 
to adjust. Chancery alone was capable of calling all the 
parties before it, settling the liabilities and adjusting the 
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responsibilities of each, and rendering a comprehensive 
decree, which would dispose of the whole matter, and 
give the complainants that full relief which, in any other 
forum, they would have been compelled to seek by cir- 
cuitous actions. On these facts, the equity of the bill is 
sustained by the following cases: Pearson v. Darrington, 
18 Ala. 348; 8. C., 21 Ala. 176; Pharis v. Leachman, 
20 Ala. 677; Gould v. Hays, 19 Ala. 440; Hunley v. 
Hunley, 15 Ala. 98; Owen v. Slatter, 26 Ala. 551; De- 
ment v. Boggess, 13 Ala. 143; Lamkin v. Heyer, 19 Ala. 
228; King & Ansley v. Smith, 15 Ala. 720; Moore v. 
Armstrong, 9 Porter, 697; 4 Munf. 289; 1 Marsh. 488; 
Blakey v. Blakey, 9 Ala. 891; Leavens v. Butler, 8 Por. 
Rep. 399. 

II. The demurrer for want of proper parties was not 
well taken. The creditors are not necessary parties to a 
bill for distribution, filed after the lapse of eighteen 
months, unless it is affirmatively shown that there are out- 
standing debts still subsisting. After the lapse of eighteen 
months, the complainants were, prima facie, entitled to 
distribution ; and if any cause to the contrary existed, it 
was the duty of the administrator to set it up, and to have 
the proper parties brought before the court.—Harrison v. 
Harrison, 9 Ala. 470; Leavens v. Butler, 8 Porter, 392 ; 
Graham v. Abercrombie, 8 Ala. 552; 2 Lomax on Ex’rs, 
517-18 ; Mitford’s Pleadings, (ed. 1849,) 201; 1 Russ. & 
My. 656; 4 Dess. 330-342. As to the objection that the 
sureties on the special bond were necessary parties, it is 
sufficient to say that it does not appear who they were, 
nor indeed that any bond was given ; nor does the demur- 
rer state their names, so as to enable the complainants to 
amend.—10 Paige, 445; 19 Ala. 121. The sale would 
have been valid without such bond.—6 Por. 219; 28 Ala. 
164, 218. 

IV. The sureties on Tarver’s general administration 
bond are liable for the proceeds of the sales of real estate 
which went into his hands, including both the house and 
lot in Tuscumbia, and section four. The validity of the 
former sale is not controverted; and the liability of the 
administrator’s general sureties for the proceeds of the 
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sale is not now an open question in this State.—Clarke vy. 
West, 5 Ala. 128; Wade v. Graham, 4 Ohio, 126; Wy- 
man v. Campbell, 6 Porter, 219; Ashurst v. Ashurst, 
13 Ala. 781. The condition of the general administration 
bond, binding the sureties for their principal’s perform- 
ance of “all the duties which are or may be by law 
required of him as administrator,” is clearly sufficient to 
include liability for this money. It was undoubtedly the 
duty of the administrator to apply for the order of sale, to 
receive the proceeds of the sale, and faithfully to account 
for the proceeds. The condition of the general bond is 
not affected by the fact that a special bond is required 
before the proceeds of sale can go into the hands of the 
administrator, and the liability of the sureties is thereby 
unaffected. See, also, Smith’s Distributees v. King, 
22 Ala. 558; Bondurant v. Thompson, 15 Ala. 202; 
14 Missouri, 116; 11 Sm. & Mar. 303, 813; 10 Vermont, 
285; 3 Watts & S. 353; 7 7. 175. Moreover, Barton’s 
executors, in their answer, refer to the account filed by 
Tarver, and “admit all the charges against him in that 
account to be cerrect ;”’ and the account itself shows that 
Tarver therein charges himself with the proceeds of the 
sale of the house and lot in Tuscumbia. 

V. The same principles and authorities show the liabil 
ity of the sureties on the general adininistration bond for 
the proceeds of the sale of section four, unless the invalid- 
ity of that sale can be successfully maintained on some 
one of the grounds on which it is attacked. Pettit had 
bought the land from McLish, had paid $1,000 of the 
purchase-money, and had died in possession. His equita- 
ble interest was subject to be sold by the orphans’ court; 
and, if a sale was necessary for the payment of debts, it 
was Tarver’s duty to apply for an order of sale-—Perkins 
v. Winter, 7 Ala. 865; Evans v. Matthews, 8 Ala. 99; 
Jennings & Graham v. Jenkins, 9 Ala. 290; Vaughan & 
Hatcher v. Holmes & West, 22 Ala. 5938; Wyman v. 
Campbell, 6 Porter, 219, 257; Duval v. P. & M. Bank, 
10 Ala. 652. 

1. If Pettit died seized of any estate or interest in this 
land, the subsequent execution of a deed by McLish, con- 
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veying the legal title to his heirs, did not divest the 
orphans’ court of its power to orderasale. Ifa decedent 
is indebted beyond the value of his personalty, and dies 
possessed of any estate in land, whether legal or equitable, 
the orphans’ court at once acquires a potential jurisdic- 
tion over it, and may subject it to sale for the benefit of 
his creditors; and this jurisdiction of the court cannot be 
divested by any act of the administrator, heirs, or third 
person, nor by any subsequent alienation or change of 
title. If the intestate had a legal title, that legal title 
descends to his heirs, subject to this paramount lien of 
creditors; and the heirs cannot, by conveying to a third 
person, destroy the power of the court to order the sale, 
or free the land from the statutory charge. If the intest- 
ate’s title was merely equitable, the heirs cannot place it 
beyond the jurisdiction of the court by procuring a con- 
veyance of the legal title. In either case, a sale by the 
administrator, under an order of court, for the payment 
of debts, avoids such subsequent conveyances. The com- 
plainants in this case, by the deed from McLish, take by 
descent, as heirs, and not by purchase; and the land was 
assets of their ancestor’s estate, liable under the statute 
for the payments of his debts. These positions are sus- 
tained by the following authorities: Vansyckle v. Rich- 
ardson, 13 Ill. 174; Stillman v. Young, 16 Ill. 318; 
11 Humph. 512; Johnson v. Collins, 12 Ala. 322; 1 Ohio, 
182; 6 Ohio, 227, 238; 8 Ohio, 217; 9 Ohio, 145; 
10 Ohio, 180; 3 Ohio St. R. 494, 502; 26 Miss. 531, 543; 
16 Peters, 25, 62; Grignon v. Astor, 2 How. (U. 8.) R. 
319, 843; McPherson v. Cunliff, 11 Serg. & R. 422; 
Leavens v. Butler, 8 Porter, 889; Wyman v. Campbell, 
6 Por. 234; 6 John. Ch. Rep. 360; 9 Dana, 102; 4 Mass. 
354; 5 Mass. 241; 7 Mass. 292; 5 Ohio, 86; Seymour 
v. Seymour, 22 Conn. 272; 1 Barbour, 75, 79; 13 Geo. 
1,9; 4 Kent’s Com. (m. p.) 488; 9N. H. 168; 4 Barr, 32. 

The cases of McCain v. McCain, 12 Ala. 510, and 
Mounger v. Burks, 17 Ala. 48, cited to this point by the 
appellant’s counsel, are unlike the case at bar. In each 
of those cases, the sale was made for the purposes of dis- 
tribution among the heirs; in this case, for the payment 
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of debts and distribution. In this case, moreover, the 
deed of McLish was not effectual to convey the legal title 
to the heirs. It was made without an order of court, 
when the heirs were infants, and, consequently, incapable 
of accepting it; and the administrator, at whose instance 
it was made, did not represent them in this matter, and 
had no right to act for them. The deed, therefore, is 
inoperative as a conveyance, for want of a sufficient deliv- 
ery and acceptanve.—4 Kent’s Com. 446; Jackson v. 
Phillips, 12 Johns. 418; 23 Wendell, 43; 12 Illinois, 134; 
2 Wendell, 308; 10 Wendell, 310. This case is unlike 
that of McCain v. McCain, supra, for the additional rea- 
son, that Barton’s executors are here estopped from insist- 
ing that the change of title ousted the jurisdiction of the 
orphans’ court. Barton was a subscribing witness to the 
deed from McLish to the heirs, and, therefore, knew of 
the change of title; and yet he was one of the two wit- 
nesses on whose testimony the order of sale was granted. 
Under these circumstances, he cannot now be heard to 
deny the right of the administrator to make the applica- 
tion, or the power of the court to grant the order.—4 Har- 
rington, 521; 6 Barbour, 589; 1 Harper’s Ch. 47; Riley’s 
Ch. 213; Jennings v. Jenkins, 9 Ala. 289; Evans v. 
Matthews, 8 Ala. 102. 

2. The validity of the sale is attacked on the further 
ground, that the contract between McLish and Pettit was 
illegal, because prohibited by the treaty of 1832 with the 
Chickasaw Indians. The contract between McLish and 
Pettit consists of two distinct agreements: 1st, to sell and 
convey for $12,800, when and if the treaty should be so 
modified as to give McLish the right to sell; and, 2d, to 
lease the land, on the terms specified, in the event the 
treaty was not modified. These two agreements are sep- 
arate and distinct; they are to take effect on different 
contingencies, and accomplish different purposes; each is 
independent of the other, and complete in itself. The 
latter agreement is null; but its illegality does not affect 
the validity of the former, which, instead of contravening 
the provisions of the treaty, was only to become opera- 
tive when the treaty was modified as contemplated. The 
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agreements being severable, the court will sustain and 
enforce the ‘legal, while it avoids the illegal.—Pleasants 
v. Pleasants, 2 Call, 270, 295; Alston v. Coleman, 7 Ala. 
797; 1 Munford, 303; 20 Pick. 105; 10 Yerger, 309; 
5 Mees. & Welbs. 462; 69 E. C. L. 528; Bates & Hines 
v. Bank, 2 Ala. 457; Whitsett v. Womack, 8 Ala. 466; 
United States v. Bradley, 10 Peters, 343, 360; Leavitt v. 
Blatchford, 5 Barbour, 9; Newman v. Newman, 4 M.&§&. 
66; Pigot’s case, 11 Co. 27; Parsons on Mercantile Law, 
34, 35; 1 Smith’s L. C. (ed. 1855,) 502; 8 Porter, 497; 
Greenwood v. Bishop of London, 1 E. C. L. 878; Doe d. 
Thompson v. Pitcher, 1 E. C. L. 653; 11 Mees. & W. 
652; 16 Mees. & W. 346, 352; 26 E. C. L. 190; Vandyke 
v. Van Buren, 1 Johns. 345; 3 Grattan, 173; 5 Serg. 
& R. 139; 8 East, 246; 15 East, 443; 8 T. R. 411; 
3 Metcalf, 159; 8 Foster, (N. H.) 290; 8 Cowen, 20; 
13 East, 87; 59 E. C. L. 344; Black v. Oliver, 1 Ala. 449 ; 
18 Penn. St. R. 48; 5 Johns. 272; 2 Ld. Raymond, 1456; 
2 Ohio St. R. 519; 11 East, 165; Wood v. Benson, 2 Cr. 
& Jer. 94; 8. C., 2 Tyrwh. 93. 

3. In May, 1834, before Pettit died, the treaty of 1832 
was modified as contemplated in the contract. The con- 
tract then became binding on McLish, and he so recog- 
nized it: he retained the $1,000 paid him by Pettit, 
received the balance of the purchase-money from Tarver, 
permitted Pettit (and afterwards Tarver) to keep the 
possession of the land under the contract, and afterwards 
executed conveyances in the manner suggested by Tarver. 
Although a contract, when made, was prohibited by law; 
yet, if the statutory prohibition is afterwards removed, 
and the obligor then recognizes and ratifies the contract, 
such confirmation makes the contract valid and binding 
from the time of the change of the law.—19 E. C. L. 
192; 21 Vermont, 99; 24 Vermont, 317 ; 10 Barbour, 406. 

4, At all events, McLish is the only person who could 
ever have complained of the illegality of this agreement ; 
and he having recognized and confirmed it, no third per- 
son, or stranger to the contract, can be heard to question 
its validity. —Richardson v. Kimball, 28 Maine, 463; Ells- 
worth v. Mitchell, 31 Maine, 247; Brown v. Lipscomb, 
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9 Porter, 472; Bousfield v. Wilson, 16 Mees. & W. 184. 
The purchaser at the administrator’s sale could not have 
defended an action on the notes for the purchase-money, 
on the ground that Pettit had no estate in the land; and 
this conclusively shows that the money, when received, 
was assets in the administrator’s hands.—Worthington v. 
McRoberts, 7 Ala. 814; 8. C.,9 Ala. 297; Jennings v. 
Jenkins, 9 Ala. 288; Pool v. Hodnett, 18 Ala. 752; 
Evans v. Matthews, 8 Ala. 99; 27 Miss. 852; 15 Illinois, 
295; 4 Barr, 171; Lamkin v. Reese, 7 Ala. 719. The 
idea that an administrator or his sureties can be allowed 
to set up the illegality of the contract by which the intest- 
ate obtained property of which he died in possession, in 
order to avoid liability for it as assets of the estate, when 
considered in the light of its practical results, is most 
preposterous: it would allow a conversion by the admin- 
istrator to his own use, without liability on the part of his 
sureties, of money won at cards by the intestate years 
before, or property of which he had been in the undis- 
turbed possession until he had acquired a perfect title by 
the statute of limitations. 

5. Tarver and his sureties are estopped by their acts 
from alleging the invalidity of the contract between Pettit 
and McLish. Tarver paid one-half of the purchase-money 
for the entire tract, out of the assets of the estate; and 
claimed credits, both before the probate court and in 
his answer to the bill, for these payments. These acts 
and declarations on his part, in the course of his ofli- 
cial transactions, which bind alike him and his sureties, 
estop them from setting up the invalidity of the con- 
tract.—Dumas & Co. v. Patterson, 9 Ala. R. 484; Evans 
v. Keeland, 9 Ala. Rep. 42; Wilson v. Green, 25 Ver- 
mont, 450. If the contract was not valia and binding, 
Tarver committed a devastavit, for which he and his sure- 
ties are liable, in paying the balance of the purchase- 
money; and the appellees insist, that if they are not liable 
for the proceeds of the sale, they must necessarily be 
chargeable with the amount of the purchase-money paid 
by Tarver under the illegal contract, with interest thereon, 
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and with the $1000 paid by Pettit to McLish, which 
Tarver failed to sue for and recover. 

6. If the fact that Pettit had an estate in the land was a 
jurisdictional fact, the decree shows that its existence was 
judicially ascertained by the court. It is, therefore, res 
adjudicata, and cannot be now questioned.—Hamner v. 
Mason, 24 Ala. 480; Gunn v. Howell, 27 Ala. 663; 
Mather v. Hood, 8 Johns. 36. 

VI. The recitals of Carroll’s bond estop him from deny- 
ing the validity of the order of sale-—Stevenson v. Miller, 
2 Litt. 306; 4 Blackf. 435; 25° Ala. 566; 5 Dana, 55; 
Jemison v. Cozzens, 3 Ala. 636; Mead v. Figh, 4 Ala. 
279; 1 McMaull. Eq. 869, 874; 4 Harr. 521; 10 Eng. Law 
and Eq. 279, 288; 1 McLean, 384; 8 English, 345. Even 
if the bond was void as a statutory bond, yet, being 
founded on a valuable consideration, it is good as a com- 
mon-law bond.—2 Porter, 493; 1 Ala. 316; 5 Ala. 306; 
10 Ala. 829; 8 Ala. 46; 3 Watts & S. 517. 

VIL. The complainants below were clearly entitled to 
interest on the balance reported against the administrator, 
up to the rendition of the final decree; and the omission 
to decree it to them was simply an oversight, which this 
court will correct. 
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RICH, C. J.—The jurisdiction of the orphans’ court, 
to decree a sale of land, was derived solely from our stat- 
utes, and was a special and limited jurisdiction. Its 
decree for a sale was a nullity, unless its record disclosed 
every fact essential to its jurisdiction. No intendment 
that it had jurisdiction to decree a sale of realty was 
allowable.—Bishop’s Heirs v. Hampton, 15 Ala. Rep. 
761; same case, 19 Ala. 792; Wyatt v. Rambo, 29 Ala. 
510. 

In the case at bar, the decree of the orphans’ court of 
Franklin county, upon the petition of the administrator 
of Hugh Pettit, deceased, for the sale of section 4, in 
township 4, of range 13, as therein described, and all the 
proceedings in the suit which was commenced by that 
petition, are assailed for want of jurisdiction in respect to 
the subject-matter; and if the jurisdiction of that court 
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cannot be sustained under the first section of the act of 
1822, there no law to sustain it. That section is in the 
following words: “It shall be lawful for an administrator 
of any deceased intestate, or the executor of any deceased 
testator, who has not power by the will of the testator to 
sell real estate for the purpose of paying debts, or to make 
more equal distribution among the heirs, devisees, or leg- 
atees, to file a petition in the orphans’ court of the 
county in which letters of administration or letters testa- 
mentary have been granted, setting forth that the personal 
estate of his intestate or testator (as the case may be) is 
not sufficient for the payment of the just debts of such 
intestate or testator, or that the real estate of such testator 
or intestate cannot be equally, fairly, and beneficially 
divided among the heirs or devisees of such intestate or 
testator, without a sale of the real estate; setting out and 
particularly describing in such petition the estate proposed 
to be sold, and the names of the heirs or devisees of such 
intestate or testator,” &c.—Clay’s Digest, 224, §§ 16-22. 

It is fully settled, that proceedings in the orphans’ court, 
under the act above cited, “are i rem, against the estate 
of the decedent ;” and that when the jurisdiction of that 
court attaches at all, it “attaches quoad the thing’’—that 
is, ‘the estate of the decedent.”—Duval’s Heirs v. Pl. and 
Mer. Bank, 10 Ala. 636; Matheson’s Heirs v. Hearin, 
29 Ala. 210; Smith v. Smith, 13 Ala. 329. 

The unavoidable sequence from these positions, and from 
the provisions of the above mentioned act, is, that 
although the jurisdiction can never attach without the 
filing of a petition by the executor, or administrator, 
(McCartney v. Calhoun, 11 Ala. 110, and cases cited 
supra ;) it cannot attach even on the filing of a petition, 
which fails to show by its allegations that the testator or 
intestate of the petitioner, at the time of his death, had 
or owned either a legal or equitable right or interest in 
the real estate therein proposed to be sold—a right or 
interest, which, in its nature, was descendible to his heirs. 
Rhem v. Tull, 13 Iredell, 57; Johnson v. Collins, 12 Ala. 
322; Buckmaster v. Harrop, 7 Vesey, 342; Broome v. 
Monck, 10 Ala. 607. 
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In the petition filed in the orphans’ court of Franklin, 
for the sale of said section 4, the administrator does not. 
directly aver that his intestate, at the time of his death, 
had any such right or interest in said section; but, omit- 
ting such averment, he states specially certain facts, from 
which he relies upon the court to draw the conclusion, 
that his intestate, at the time of his death, did have such 
right or interest in said section. If, from the facts thus 
stated, the conclusion of the law is, that the said intestate, at 
the time of his death, did have such right or interest in 

' said section, the orphans’ court of Franklin had jurisdic- 
tion; otherwise, it had not. 

The only foundation for any such right or interest in 
said intestate, disclosed by the facts stated in the petition, 
is the contract evidenced by the written agreement, exe- 
euted on the 2d day of December, 1833, by and between 
him and John McLish, of the Chickasaw nation; which 
agreement was made part of the petition, and a copy of 
which forms part of the bill in the case at bar. 

The view of the contract hereinafter taken, renders it 
unnecessary to say anything as to the correctness of the 
decision in Pleasants v. Pleasants, 2 Call’s Reports, 270, 
cited in Alston v. Coleman, 7 Ala. 795; for, conceding 
that decision to be correct, it relates to the validity of the 
direction in a will as to personal chattels of the testator,—a 
direction entirely executory and contingent, looking only 
to the future, and not purporting to pass any interest in 
presenti, or any interest in futuro which could conflict 
with the law as it existed at the time the interest was 
designed to pass. By no just rule can that decision be 
applied to a transaction or thing materially different in its 
nature from that which was presented for adjudication in 
that case. 

The lands embraced by the contract now under consid- 
eration, including said section 4, constituted the reserva- 
tion of said MchLish, as one of the Chickasaw nation, 
under the treaty entered into between that nation and 
the United States, on the 20th October, 1832; which pro- 
vides, among other things, that the reservations selected 
under it “shall be held and occupied by the Chickasaw 
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people, uninterrupted, until they shall find and obtain a 
eountry suited to their wants and condition.” The treaty 
did not invest the reservees with the title; but, on the 
contrary, the treaty, and the supplementary and explana- 
tory articles thereto, agreed upon on the 22d October, 
1832, clearly prohibited each reservee from either selling 
or leasing his reservation.—7 U.S. Statutes at large, 881- 
390; Lewis v. Love & Lane, 1 Ala. 335. 

The parties to the contract were the said Mchish, the 
Chickasaw reservee, and the said Hugh Pettit, who was 
not one of the Chickasaw people, but a white man and 
citizen of the United States. The contract was nota 
mere agreement on the part of McLish to sell, and on 
the part of Pettit to buy, for the sum of $12,800, payable 
as therein shown, the said reservation of McLish, in case 
the said treaty should thereafter be so modified “as to 
give to said McLish said lands in fee-simple with power 
to sell the same.”’ It was something more than that, and 
something in is nature different from that. The twelve 
thousand eight hundred dollars was all that Pettit was to 
pay, and all that McLish could in any event receive from 
him. Pettit did not agree to pay that sum in considera- 
tion of the mere agreement of McLish to sell him his 
reservation for that sum, in the event of the modification 
of the treaty as contemplated; but he agreed to pay it, 
and actually paid one thousand dollars of it at the time 
of the contract, in consideration of the agreement of 
MecLish to sell him the reservation in the event of the 
modification of the treaty as comtemplated, and in fur- 
ther consideration of the stipulation, that “in case there 
is no alteration in the treaty, the said Pettit has the 
use and benefit of said plantation (the reservation 
of McLish) above mentioned for two years, free of 
rent.” The promise of the $12,800 by Pettit was made 
to induce, and did induce McLish to do two things—to-wit, 
to agree to sell his reservation to Pettit, if and when the 
treaty should be modified so as to allow it, and to give 
him, at the very instant the contract was made, the possession 
and use of the reservation, to be continued from thence for 
two years, even if there should be “no alteration in the 
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treaty.” The contract is clearly entire and indivisible, 
There were two considerations for the agreement or prom. 
ise of Pettit. One of them, to-wit, that he should in. 
stantly have the possession and enjoyment, the use and 
benefit, of the reservation of McLish, and should continue 
to have the same for two years, even if the treaty were 
not altered, was illegal. The transfer, in presenti, of the 
use and possession of the reservation, was in conflict with 
the treaty, and adverse to its policy. The contract must 
be held void, upon the principle, that if there be a legal 
and an illegal consideration for che same entire contract 
or promise, the whole contract is void.—Lewis v. Love & 
Lane, supra; Kennett v. Chambers, 14 How. (U. 8. Sup. 
Ct.) Rep. 88; McElyea v. Hayter, 2 Porter, 148; Tennison 
v. Martin, 13 Ala. 21; Addison on Con. 147; Chitty on 
Con. (edition of 1851,) 575, 597; Collins v. Blantern, with 
the notes thereon, as published in 1st Smith’s Leading 
Cases, (edition of 1855,) marginal pages, 153-172; Shack- 
ell v. Rozier, 2 Bing. N. C. 646; Waite v. Jones, 1 Bing. 
N. C. 662; Howden v. Haigh, 11 Ad. & El. 1033; Booth 
v. Hodgson, 6 Term R. 405, 409; Fivaz v. Nicholls, 
2M., G. & S. (52 Eng. Com. Law Rep.) 500. 

After the treaty was modified, as it appears to have 
been, it may be that Pettit and McLish could have made 
a new contract, similar to the one we have been consider- 
ing. But nothing of that kind was done; and it is very 
clear that the contract we have above pronounced upon, 
was incapable of confirmation, because it falls within the 
influence of the general rule, that a contract which is 
void, either by a positive law, or upon principles of 
public policy, is deemed incapable of confirmation. 
1 Story’s Eq. Jur. § 806; Shippey v. Eastwood, 9 Ala. 
198; Boutette v. Melendy, 19 New Hamp. R. 196; Allen 
v. Deming, 14 New Hamp. R. 1883. 

As the contract was void for the reasons above stated, 
and was incapable of confirmation, it did not, and could 
not, confer upon Pettit any right or interest, either legal 
or equitable, to any land therein mentioned, (Camden v. 
Anderson, 5 Term Rep. 709; Fambro v. Gantt, 12 Ala. 
298,) nor upon his administrator any authority to use the 
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money or assets of the estate to pay for any land embraced 
by it.—Buckmaster v. Harrop, Broome v. Monck, and 
Johnson v. Collins, supra. 

From these premises we deduce the conclusion, that it 
does not appear from anything contained in the peti- 
tion of the administrator of Hugh Pettit, deceased, 
for the sale of said section 4, that the said Pettit, at the 
time of his death, had any right or interest, either legal 
or equitable, in or to any part of that section; that con- 
sequently the orphans’ court of Franklin county had no 
jurisdiction to order a sale of any part of said section ; 
that its decre: for a sale of any part of the same, as well 
as the sale made under that decree, and the bond executed 
by the adminstrator and Carroll for the application of 
the proceeds of that sale, must be deemed and taken as 
utterly void, (Watkins v. Basset, 3 Ala. 707,) and that 
the administrator and the executors of A. Barton, the 
surety on his general administration bond, are liable, 
and must be held to account in this suit, for all the 
moneys or assets of the estate used by the administrator 
in paying for said section 4, or any other land em- 
braced by the contract between McLish and Pettit, herein 
above declared void, with lawful interest thereon from the 
time they were so used, unless the complainants elect to 
relieve them from accounting in this suit in that respect, 
and to bring another suit for said section 4, or for the pro- 
ceeds which resulted from the sale of it under the afore- 
mentioned void order of the orphans’ court. But for the 
proceeds of .that sale, neither the administrator nor any of 
his sureties or their representatives can be held liable in 
the present suit, which, as it now stands, is a mere suit 
for the settlement of the adminstration of Tarver and of 
the estate. The proceeds of the void sale are not assets, 
and cannot be treated as assets. 

It appears that, on the petition of the administrator, 
Jot No. 154 in the town of Tuscumbia was sold, in 1836, 
for the sum of $3,155, by commissioners under an order 
of the orphans’ court of Franklin county, made by virtue 
of the act of 1822; and that the proceeds of the sale were 
received by the administrator. The validity of the sale 
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is not questioned by the parties, but is a conceded fact in 
this case. The executors of A. Barton, the surety on the 
general administration bond, claim entire exemption from 
liability for the proceeds of that sale. They base this 
claim to exemption upon the single ground, that the surety 
on the general administration bond is not liable for any 
part of the proceeds of land sold under a vaiid order ot 
the orphans’ court. If they fail to sustain this claim to 
exemption, they then contend that the surety on the spe- 
cial bond, required by the 5th section of the act of 1822, 
(Clay’s Digest, 225, § 20,) is jointly liable wi:h the surety 
on the general administration bond, and is, therefore, a 
necessary party to a suit like this. 

The act of 1822 treats the petition of the administrator 
for the sale of land, as the commencement of a suit by 
him; “a proceeding in rem against the estate of the 
decedent,”’ but nevertheless a suit.—Cloud v. Barton, 
13 Ala. 847; Bonner v. Greenlee, 6 Ala. 411. The object 
of the suit is to convert the land into money, and to put 
the money in his hands. It is the duty of the court to 
‘render a final decree in the cause.”—Clay’s Digest, 225, 
§§ 20, 21. The court is authorized, but not imperatively 
required, to direct in that final decree the payment and 
application of the money arising from the sale-—Jb. The 
sale, when made, is to be made by commissioners appointed 
by the court; and is a sale by the court, through the com- 
missioners as its ministerial agents, over whose acts it 
retains a controlling power, until it has ratified them, 
and made a final decree.—Jennings v. Jenkins, 9 Ala. 
285; Worthington v. McRoberts, 7 Ala. 297. The 
administrator is not to receive the proceeds of the sale, 
until he enters into bond, with sufficient security, (the 
special bond above referred to,) “conditioned for the 
faithful payment and application of the money arising 
from such sale, according to the final decree.”—Clay’s 
Dig. 225, § 20. If he enters into that bond, he is enti- 
tled to receive them. If he enters into that bond, and 
receives them, his surety on it can only be made liable 
for his failure to pay and apply them “according to the 
final decree.” If that decree does not make or contain 
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any direction as to their payment or application, as it may 
not and often does not, there cannot be a breach of that 
special bond, nor any recovery thereon. In the present 
case, it does not appear that “the final decree” made or 
contained any direction as to the payment of the proceeds 
of the sale of said lot No. 154; and, therefore, no breach 
of the special bond is shown. And as, upon the facts as 
presented in this case, the sureties on that bond do not 
appear to be liable in any way for any part of the proceeds 
of said lct, we must decide that they were not necessary 
parties. 

But the condition of the general administration bond 
is much more comprehensive than that of the special 
bond: it is that the administrator “shall well and truly 
perform all the duties which are or may be by law required 
of him as stch administrator.” The question as to the 
liability of his surety on that bond is narrowed down to 
this, whether it was, by law, the duty of the administrator, 
after the proceeds of the said lot were received by him, 
under the circumstances disclosed in the record, to account 
for them to the heirs. 

Upon the death of the intestate, (Hugh Pettit,) that lot 
descended to his heirs, and they were instantly invested 
with the title. But their right or title was subject to the 
exercise of the statute power of the administrator.—Patton 
v. Crow, 26 Ala. 426. Conceding that, independent of 
our statutes, the administrator had nothing to do with 
the real estate of the intestate, and no power over it; yet 
the act of 1822, above cited, conferred upon him such 
power in two distinct classes of cases, to-wit: Ist, when 
the personal estate was insuflicient to pay the debts of 
the intestate; 2d, when the real estate could not be 
equally, fairly and beneficially divided among the heirs 
without a sale thereof. By the assertion and exercise of 
that power, he, as administrator, in the mode pointed out 
by the act of 1822, has procured a valid and complete 
sale, whereby the title of the heirs to the lot is divested ; 
and as administrator he has, under the same statute, also 
procured the possession of the proceeds arising from that 
sale. It would be strange, indeed, that a statute should 
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arm the administrator with power to bring about a sale, 
which would destroy the title of the heirs, and put the 
money arising from the sale of their land into his hands, 
without any liability on his part to account for that money to 
them! We have no statute which produces any such sin- 
gular and unjust result. On the contrary, whenever the 
administrator, by the assertion and exercise of his statute 
power, has procured a valid and complete sale of land, 
divesting the title of the heirs, and has also obtained the 
moneys arising from such sale, it as as clearly his legal 
duty to account for such moneys, as for any assets of the 
estate. If he shows that they have been properly applied, 
or must necessarily be applied in payment cf the debts 
of the estate, that is a sufficient accounting for them to 
the heirs. So, if he shows that “the final decree in the 
cause,” commenced by his petition, directed such moneys 
to be paid and applied otherwise than to the heirs, and 
that decree remains unreversed and of force, that may, 
perhaps, be a sufficient accounting for them to the heirs. 
But where, as here, nothing of that kind appears, the 
failure of the administrator to pay or account to the heirs 
for such moneys is a breach of the condition of his gen- 
eral administration bond, for which he and his sureties on 
that bond are liable to the heirs.—Clarke v. West 5 Ala. 
117. We decide, therefore, that the executors of A. 
Barton, the surety on the general administration bond, 
are not exempt from liability to the heirs, for the pro- 
ceeds of the sale of said lot 154; and that there is no 
error in the decree, so far as it charges them with that 
liability. 

As to the amount (to-wit, $519 07,) mentioned in 
voucher No. 98, there is some doubt whether it was 
allowed to the administrator in the account reported by 
the register, as corrected by the chancellor. 

Upon a careful examination of the other questions 
raised by the assignments of error on the part of appel- 
lants, our conclusion is, that in the decision of them by 
the chancellor there was no reversible error. If reasons 
or authorities are deemed necessary to support this con- 
clusion, they will be found in the decree of the chancellor, 
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and in the brief of the appellees’ solicitors; and we deem 
it unnecessary to swell this opinion by a repetition of the 
reasons or authorities. 

There is only one cross assignment of error on the part 
of the complainants, James T. Pettit and others. That 
one raises the question, whether the chancellor should 
not, in his final decree rendered at the May term, 1856, 
have allowed interest to the complainants, from the Ist 
day of May, 1855; that being the day up to which the 
interest account, as reported by the register and confirmed 
by the chancellor, had been brought. It is evident from 
what we have decided above, that the administrator was 
improperly charged, in the decree of the chancellor and 
report of the register, with the proceeds of the sale of 
said section 4, and interest thereon; but that, as to all 
other items or matters charged against him in the report 
of the register, as corrected by the final decree of the 
chancellor, the administrator and the executors of A. 
Barton, the surety on his general administration bond, 
have no right to complain. The proceeds of the sale of 
said section 4, and interest thereon, should have been 
stricken out of the account reported by the register; but, 
as all the other items and matters charged against the 
administrator in the report of the register are free from 
any reversible error, interest in respect to them in the 
aggregate should have been allowed from the 1st day of 
May, 1855. And in not thus allowing interest, the chan- 
cellor erred. 

The decree of the chancellor is reversed, so far as it 
relates in any manner to the proceeds of the sale of said 
section 4 under the void order of the orphans’ court, and 
so far as it interposes any obstacle to holding the admin- 
istrator of Hugh Pettit, deceased, and the executors of A. 
Barton, his surety on the general administration bond, 
accountable and liable in this suit, (as must be done by 
the chancellor, unless waived by election of complainants 
hereafter to be made,) for the moneys or assets of the 
estate used by the administrator in paying for said section 
4, or for any other land embraced by the contract between 
said Hugh Pettitt and McLish, with lawful interest thereon 
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from the time they were so used; and so far as it might 
operate to prevent the allowance of the interest in favor 
of the complainants from the 1st May, 1855, in respect 
to the aggregate of all the items or matters charged 
against the administrator in the report of the register, 
except the proceeds of the sale of said section 4 and inter- 
est thereon; and so far as it can operate to prevent a full 
inquiry as to voucher 98, relating to the $519 07 above 
mentioned. In all other respects, the decree of the chan- 
cellor is affirmed. The cause is remanded for further 
proceedings not inconsistent with this opinion. 

The appellees (the complainants in the original bill) 
must pay the costs of the appeal taken by the appellants 
(the respondents in the original bill.) But the appellants 
must pay the costs on the cross appeal and cross assign- 
ment of error by the complainants in the original bill. 


COLBERT vs. DANIEL. 


[BILL IN EQUITY BY LEGATKE AGAINST EXECUTOR. ] 


1. Executor not chargeable with devastavit at suit of legatee who concurred in it. 
Where an executor, acting upon an erroneous construction of the testator’s 
will, which he, in common with all the legatees, honestly believed to be the 
true construction, allotted a share of the slaves to the widow,—h/eld, that a 
legatee, who was present at and assented to the allotment, could not hold 
the executor liable as for a devastavit. 

2. What is assets in the hands of executor.—Where the testator, having a life- 
estate in certain slaves, purchased an interest in the remainder, and took 
the conveyance in the name of his children, his executor isnot chargeable 
with the hire of the slaves after the termination of the life estate. 

3. Husband’s interest in wife’s personal property in possession.—If a widow, having 
a life estate in slaves, marries a second time, her interest vests in her hus- 
band at common law; and on his death, living his wife, is assets in the 
hands of his executor. 

4, Estoppel en pais.—Mere silence, or an omission to assert one’s right, does not 
constitute an estoppel, when resulting from ignorance of that right. 

5. Construction of will as to advancements.—A provision in a will, executed several 

. years before the testator’s death, directing that his elder children, then at 
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school, should account for the moneys that might be advanced for their 
education, does not render them liable for moneys advanced by the testator 
himself in his lifetime. 

6. Debts chargeable equally on legacies.—Where no fund is provided for the pay- 
ment of debts, each legatee is bound to contribute ratably to their dis- 
charge. 

7. Express trusts not affected by statute of limitations or laches,—Neither the statute 
of limitations, nor the doctrine of laches, can be invoked by an executor to 
shield himself from an account for property held under an express and 
acknowledged trust. 

8. Jurisdiction of equity over foreign executors.—A foreign executor, who, without 

making a settlement of his trust, has removed to this State, and become 

domiciled here, may be sued by a legatee in the chancery courts of this 

State, for an account and settlement of his administration and the recovery 

of a legacy. 

When legatees or their personal representatives are necessary parties.—When a lega- 
tee files a bill against a foreign executor, who has removed to this State 
without settling his trust, seeking an account and settlement and the recov- 
ery of a legacy, all the other legatees who are interested in the fund are 
necessary parties to the bill; and if any one of them has died, his personal 
representative must be brought before the court, or a sufficient excuse for 
the omission must be shown. 

10. Effect of non-joinder of parties—The chancellor should not dismiss a bill on 
final hearing, on account of the non-joinder of necessary parties, without 
affording the plaintiff an opportunity to amend. 


> 


AppgaL from the Chancery Court of Barbour. 
Heard before the Hon. Wave Keyes. 


THE material facts of this case may be thus stated: 

In the year 1800, Levi Daniel died in Talbot county, 
Georgia, the place of his residence, leaving a widow 
(Martha) and three children (James L., Catherine, and 
Juliet) him surviving, and having executed his last will 
and testament, which contained a clause in these words: 
“T lend to my wife, during her natural life, the following 
negroes,” (nine in number, which are designated by 
name;) “and after my wife’s decease, it is my will and 
desire, that the said negroes be equally divided between 
my three children hereinafter named.” Mrs. Martha 
Daniel, the widow, soon afterwards married John Daniei, 
also a citizen of Georgia; and the nine negroes above 
referred to went into their possession under the will. 
Catherine Daniel, one of the testator’s daughters, married 
Julius C. B. Mitchell; and Juliet, the other daughter, 
married Warren Jordan; but at what particular time 
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these marriages took place does not appear. In 1823, 
John Daniel purchased from Mitchell and. Jordan, for 
valuable consideration, the respective interests of their 
wives in these nine negroes, which are called in this case 
“the dower negroes;” and took the conveyances in the 
names of his children. In 1827, John Daniel died, in 
Georgia, the place of his residence; leaving his widow, 
(Martha) and their six children, to-wit, Mary, Uaroline, 
Elizabeth; Levi L., John W., and Benjamin F., surviving 
him; and having executed his last will and testament, 
dated the 25th November, 1821, which contained the fol- 
lowing provisions: 

“It is my will and desire, that all the negroes of which 
I may die possessed, together with every other species of 
personal property, should be kept together upon my two 
plantations for the mutual benefit of my wife and children, 
unless it may be thought best, by the person on whom 
the execution of this will may devolve, to rent out one of 
my plantations, and work all my hands on the other; and 
it is further my desire, that both my said plantations 
should be kept in good repair for cropping, whether 
rented or not, and that the particular profits arising from 
crops shall be applied to the use of my wife, and the rais- 
ing and educating of my children, share and share alike. 
It is my will and desire, also, that when my wife marries, 
or any of my children arrive at the age of twenty-one 
or marry, they, or either of them, upon the happening of 
such event, shall be entitled to a distributive share of my 
whole personal estate; and should it suit the convenience 
‘of my children, after receiving a share of my personal 
estate as aboye mentioned, they shall be at liberty to 
work their hands on any part of my lands, rent free. It 
is my will, also, that if the produce of hands and planta- 
tion, by renting or cropping, should be more than suffi- 
cient for the maintenance and education of my family, 
such surplus money shall be put to interest, or laid out 
for such property as will most advance the welfare of my 
family. It is further my will, that my real estate shall 
not be divided, until my youngest child arrives at full age 
or marries. It is my particular will and desire, also, that 
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neither my real nor personal estate shall vest in my chil- 

dren, until they arrive at the age of twenty-one years or 

marry; after the happening of either one of which events, 

it is my will and desire, that an equal portion of my real 

and personal estate shall be vested in them, their heirs 

and assigns forever. My will further is, that what” 
money may or shall be advanced to the education and 
improvement of my elder children, now at school, shall 
be considered as part of their moiety of my estate, and 
they shall all account for the same to the managers of my 
estate.” 

This will was duly admitted to-probate in Hancock 
county, Georgia; and letters testamentary were granted 
by said court to James L. Daniel, the executor named in 
the will, who thereupon qualified, and entered on the 
duties of the trust. The slaves which were in the pos- 
session of said John Daniel, at the time ot his death, were 
the nine negroes above referred to, in which his wife had 
a life estate under the will of her first husband, together 
with their increase, and others which belonged’ to him 
individually in his own right. Mary, the eldest daughter 
of said John Daniel, afterwards married Joseph T. Dis- 
mukes, and, on his death, Larkin Colbert; Elizabeth 
married one Joseph P. McCulloch, and Caroline married 
one Persons. The slaves in which Mrs. Martha Daniel, 
thé widow, had a life estate under the. will of her first 
husband, were allowed by the executor, with the concur- 
rence of all the legatees, or at least without objection on 
their part, to remain in her possession until her déath, 
which occurred in 1842. In 1829, on the marriage of 
Dismukes with complainant: Mary, the executor allotted 
to her a distributive share of the slaves and other personal 
property to which she was entitled under her father’s 
will, not including the slaves in which the widow had a 
life estate; and similar allotments were made to the other 
children, as they respectively became of lawful age or 
married. A distributive share of the slaves was also 
allotted by the executor to the widow, under an errone- 
ous construction of the will, which was adopted by him in 
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common with all the legatees. Theseslaves were brought 
by Mrs. Daniel into this State, on her removal to Barbour 
county; and, on her death in 1842, were bequeathed by 
her to her younger sons, John W. and Benjamin F., who 
died before the commencement of this suit. James L. 
Daniel, the executor, also removed to Barbour county in 
this State, without having made a final settlement of his 
executorship. 

On these facts, in November, 1843, Mrs. Colbert and 
her husband filed their bill in equity, in the chancery 
court of Barbour county, against the said James L. Daniel 
and others; seeking to make the said James L. Daniel, 
as executor, account for (1st) “one-sixth part of the annual - 
hire of the life-estate negroes, from the death of John 
Daniel in 1827, to the death of Mrs. Martha Daniel in 
1842;” 2d, “for one-sixth of two-thirds of said negroes 
in remainder;” 3d, “for the same proportion of the hire 
of said negroes since 1842;” 4th, “for one-sixth of the 
negroes allotted by him to Mrs. Daniel, as her share of 
the estate of said John Daniel;” 5th, ‘for the same pro- 
portion of the hire of said last-mentioned negroes; ” and, 
6th, for the same proportion of the proceeds of certain 
lands in Georgia, and of the value of a slave which was not 
included in the executor’s inventory, for which it was 
alleged he had never accounted. Mitchell and wife, 
Jordan, McCulloch and wife, Levi L. Daniel and Caro- 
line Persons, were made defendants to the bill; and it 
was alleged that Mrs. Juliet Jordan, John W. Daniel, and 
Benjamin F. Daniel were dead, and that no letters of 
administration had been granted on the estates of the two 
latter. 

The defendants severally answered the bill, but their 
answers are not set out in the record; a “brief” of the 
several answers being substituted by consent. The points 
of defense relied on will be readily understood from the 
opinion of the court. 

On final hearing, on pleadings and proof, the chancel- 
lor dismissed the bill; and his decree is now assigned as 
error. 
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Wm. P. Curiton, with whom was L. L. Cato, for the 
appellants, made these points : 

1. The record shows that James L. Daniel, the execu- 
tor of John Daniel, has never fully settled with the court 
of ordinary in Georgia. The case presented by the record, 
then, is that of a distributee going into chancery for an 
account against an executor, alleging waste of assets by 
him, and showing that he has never fully accounted. The 
jurisdiction of the court is fully sustained by the case of 
Julian v. Reynolds, 8 Ala. 680. 

2. The sixty slaves, called the “‘dower negroes” in the 
bill, which were bequeathed by the will of Levi Daniel to 
his wife for life, with remainder to his three children, 
vested in John Daniel, on his marriage with the widow, 
for the life of his wife, both at common law, and under 
the Georgia statute; and, on his death, passed to James 
L. Daniel, his executor, as assets of his estate. The ex- 
ecutor is chargeable with the hire of these slaves, from 
1827, when his testator died, until 1842, when the widow 
also died. 

3. The defense set up to this claim, that the complain- 
ant consented to the widow’s use and possession of these 
slaves, is not sustained by the proof. There was no 
agreement between the complainant and the executor, to 
the effect that the widow should have the property for 
life. Ifthere was no effort, it only proves the complain- 
ant’s leniency, and that she was biding her time to call 
him to an account. Her acquiescence in her mother’s 
possession of the slaves is no bar to her claim. She had 
no right to the property, nor to the hire, except through 
the executor; and her right to hold him to an account 
was not forfeited by any thing shown in the proof. More- 
over, the executor returned these slaves as belonging to 
his testator’s ‘estate, and, in 1838, less than six years 
before the filing of the bill, returned the hire of a portion 
of them as assets of the estate. The attempt to explain 
away this return fails altogether. It is shown, also, that 
the widow paid debts of the estate out of the proceeds of 
the hire of these slaves; proving that she knew they 
belonged to the estate. 
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4, The.complainant’s “ acquiescence,” as the witnesses 
call it, in the possession of the widow, is sufficiently 
explained by her ignorance of the fact that the life estate 
of the widow passed to her second husband. Her admis- 
sions, made under such circumstances, and founded upon 
such mistaken views of her rights, could not be received 
to prejudice her claim. 

5. The statute of limitations does not bar an account 
with the executor of John Daniel, against whom the com- 
plainant here proceeds. Conceding that the widow’s 
possession continued long enough to perfect her title to 
the hire of “ the dower negroes,” and to give her an abso- 
lute title to “the John Daniel negroes;”’ yet the fact 
that the executor has been so faithless as to permit a title 
to be acquired against the estate by his neglect, renders 
him liable. This was a clear devustavit on his part. The 
slaves thus disposed of by him are, in effect, unadminis- 
tered assets, which might be recovered by an administra- 
tor de bonis non. The executor being estopped from suing 
for them by his own acts, the legal remedy is not barred, 
because there was no one who could sue.—Lawson v. Lay, 
24 Ala. 184; Hopper v. Steele, 18 Ala. 

6. It is shown that John Daniel in his life-time pur- 
chased an interest of two-thirds in “the dower negroes,” 
taking the assignment to his children; and it appears, 
also, that his executor had these slaves in possession, at 
and after, as well as before, the death of the widow. The 
executor is certainly responsible for the hire of these 
slaves, as also is Levi L. Daniel, who must have received 
them from the executor. Asto these matters, no demand 
before suit brought was necessary. 

7. At the division of “the dower negroes,”’ to which 
the complainant was neither a party nor privy, a portion 
of them were distributed to the heirs of Jordan and 
Mitchell, from whom John Daniel had bought their inter- 
est for his children. This was a clear conversion, which 
renders those engaged in it liable to the complainant, for 
her share of the slaves, with their hire. 

8. If the proper parties were not before the court, 
that was no ground for dismissing the bill. The case 
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should have been ordered to stand over, that the proper 
parties might have been brought in.—1 Danl. Ch. Pr. 334, 
336, and notes; Miller v. McCan, 7 Paige, 452. 


James L. Puen, and Jerr. Burorp, contra: 

1. Martha Daniel was allowed to hold the life-estate 
negroes under the will of her former husband, and not as 
part of the estate of which respondent was executor. It 
was conceded that the executor of John Daniel, in his 
official character, had no right to the possession of these 
negroes. The effect of the complainant’s acquiescence, 
ignorance, consent, omission, or sanction, (as it is vari- 
ously termed by the witnesses,) was to induce the execu- 
tor not to regard it as his duty to take possession of these 
negroes as a part of the estate of John Daniel. The 
respondent never had possession of these negroes in his 
official capacity. The breach of duty, for which it is 
sought to make him liable, is his failure to take them into 
his possession as his executor; and in reference to this 
matter, the complainant can have no relief, because she 
induced the conduct of which she complains. Mere 
silence, founded in ignorance of one’s rights, may not 
constitute an estoppel; but an express concurrence in the 
wrongful act of another, by which that wrongful act was 
partly induced, certainly precludes the concurring party 
from complaining. The maxim applies, volenti non fit 
injuria.—Harrison v. Pool, 16 Ala. 175; 1 Greenleaf on 
Ev. § 197; 28 Ala. 255; 18 Ala. 514; 7 Ala. 246; 8 Por. 
95; 1 Story’s Eq. 128-51; 1 Wendell, 583; 14 Ala. 532; 
T Pick. 278; 5 Pick. 469, 477. 

2. The statute of limitations constitutes a complete bar 
to the relief sought.—8 Por. 218; 5 Ala. 90; 3 Ala. 762; 
2 Por. 76; 3 Bro. Ch. 633. 

3. Equity will not grant relief in case of stale demands, 
though the statutory bar be inapplicable or incomplete. 
Johnson v. Johnson, 5 Ala. 86; 3 Ala. 762; 18 Ala. 50, 
62; 3 Rand. 117; 4 Rand. 454; 1 Russ. and My. 236; 
2 Moll. 157; 3J.J. Mar. 15; 1 John. Ch. 870; 9 Ala. 
663 ; 13 Ala. 246; 1 Ala. 650; 17 Ala. 472; 2 Por. 58; 
2 How. (U. 8.) Rep. 284; 5 Porter, 345. 
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4, The bill was defective for want of proper parties, and 
was properly dismissed for that reason.—Story’s Eq. PI. 
§§ 63, 72, 75, 76; 4 Ala. 350; 5 Ala. 179; Reavis’ Digest, 
298; 10 Ala. 703; 16 Ala. 625; 15 Ala. 91; 2 Por. 351; 
4 Por. 66; 20 Ala. 477; 1 Smith’s Ch. Pr. 203, 512, 515; 
Story’s Eq. Pl. §§ 354, 618, 626, 829. 

5. The chancery courts of this State have no jurisdic- 
tion to compel an account and final settlement by a for- 
eign executor.— Worthy v. Lyon, 18 Ala. 784; Julian v. 
Reynolds, 8 Ala. 680. 


WALKER, J.—The slaves, which were allotted by the 
executor of the last will and testament of John Daniel, 
deceased, to the decedent’s widow, Martha Daniel, were 
by the widow bequeathed to her younger sons, and passed 
into their possession upon her death, before the com- 
mencement of this suit. The complainant, therefore, 
cannot have a recovery from the executor of a share in 
the specific property. Ifshe obtain any relief, it must be 
a pecuniary recovery for the devastavit committed by the 
executor. Notwithstanding it may be true that, under 
the will of John Daniel, the widow was entitled to a share 
of the personalty only in the contingency of her marriage, 
which never occurred, the complainant cannot hold the 
executor responsible for the unauthorized allotment to 
her of such share. This controlling position upon one 
point in this case is based upon the applicability to the 
complainant, in reference to the executor’s wrongful act, of 
the maxim, “ Volenti non fit injuria.” The meaning of 
this maxim is, that one who consents to an injury, cannot 
be heard to complain of it. This maxim was adopted 
and applied by this court in the two decisions made in the 
ease of Crutchfield v. Houston, 14 Ala. 49; 22 Ala. 83. 
In a case reported in 1 Beavan, 126, (Booth v. Booth,) it 
was held, that a cestui que trust, who concurs with a trustee 
in a breach of trust, is liable to indemnify the trustee. 
The principle above stated was applied in Waring v. Pur- 
cell, 1 Hill’s(S. C.) Ch. 202, where a question arose similar 
to that which is presented in this case. An executrix, by 
the consent of her co-executor, who was also interested in 
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the estate, delivered a bond due to the testator to a third 
person, because it was believed that the testator intended 
to give, and was prevented by sudden death from giving, 
the bond to such person. The executor afterwards, in a 
chancery suit, attempted to make the executrix responsi- 
ble for the bond, because he thought he had discovered 
there was a mistake as to the testator’s intention to give 
the bond. Chancellor Dessausure decided against the 
complainant; remarking, that “it was not for him to 
insist that his co-executor should bring into her account 
of the estate a bond transferred with his approbation.” 
The court of appeals affirmed that decision, and said, that 
the act done was the complainant’s own act, for he con- 
sented to, and approved it; and as to the defendant, the 
complainant was concluded by the maxim, volenti non fit 
injuria.”’—See, also, the case of Jackson v. Inabnit, 2 Hill’s 
Ch. 411; Cowan and Wife v. Jones, 27, Ala. 324. 

If the executor’s wrongful allotment of a share of the 
slaves of John Daniel’s estate was made with the consent 
of the complainant, her complaint of that act will not be 
regarded by the court. It is clearly shown by the proof, 
that from the death of John Daniel, the unanimous opin- 
ion of all the persons provided for in the will was, that the 
widow took a vested legacy in an equal share of the per- 
sonalty with the several children of the deceased. One 
witness, McCulloch, who married one of the legatees, 
proves that he and Dismukes, complainant’s first husband, 
though doubting upon the subject, entertained a different 
opinion }. but it does not appear that they ever expressed 
that opinion, except to each other. This construction of 
the will was adopted by the complainant, in common 
with the rest of the testator’s children, and frequently 
expressed by her during a series of years, extending from 
the death of John Daniel, in 1827, until after her second 
marriage, in 1838. Concurring with the persons inter- 
ested as beneficiaries, the executor adopted the same con- 
struction of the will. With the executor and the legatees 
there was an unbroken assent to such a construction of 
the will, as would give to the widow a share of the per- 
sonalty. To the adoption of that construction the execu- 
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tor thus had the consent of all the legatees, including the 
complainant; and he conducted his administration upon 
the hypothesis that such was the true construction of the 
will, without the interposition of an objection, or the 
occurrence of a complaint, until after 1838, when the 
complainant’s second husband contended for a different 
construction. In 1829 or 1830, an allotment was made 
to the complainant and one of her sisters, of their distrib- 
utive shares. At that time, the complainant and her 
husband were present. In ascertaining the two shares, 
which were separated from the corpus of the estate, the 
widow was regarded as entitled to a share; and an equal 
portion was left, incorporated with the residuum for her. 
The complainant and her husband were present, and did 
not object; but, in the language of the testimony, acqui- 
esced, and accepted the allotment made to them. 

In 1835, after the death of complainant’s first husband, 
and while she was a widow, a second allotment of shares 
in the slaves wasmade. This allotment was to two of the 
children, and to the widow. The allotment to the 
widow, in 1835, could not be deemed a mere ascertain- 
ment of the share to be left undistributed as a provision for 
the contingency of the widow’s marriage, in which event 
she would become entitled under the will to ashare. A 
separate and distinct order was made by the “inferior 
court sitting for ordinary purposes,” appointing commis- 
sioners to set apart and lay off to her a distributive share. 
The commissioners, in pursuance to that order, did set 
apart to her’a share of the slaves; and those are the 
slaves for which the complainant seeks to charge the 
executor. This evidence is irresistible to show that the 
setting apart of the slaves was an allotment of them to 
her as her property, and must have been so understood by 
all persons who were present and knew what was done. 
The prouf, however, further shows, that at the time of 
this allotment, in 1835, the widow had an iutention, 
which was known to the complainant, to bequeath the 
slaves so allotted to her two youngest sons; and the 
allotment was made with a view to her making sucha 
bequest. The complainant, being an adult feme sole, and 
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knowing that the slaves were to be allotted to the widow, 
separated from the corpus of the estate, and that the widow 
designed to bequeath them to her two sons, was present 
when the commissioners set apart the slaves, and made 
no objection, as all the witnesses who testify upon the 
subject prove. Some of the witnesses say, that she acqui- 
esced. One witness says, that no objection was made by 
the complainant, or any other person; but there was 
rather an agreement to the same by all concerned, as well 
as he recollects. Another witness testifies, that the con- 
struction of the will, which allowed to the widow a share 
in the personalty, was adopted when the allotment was 
made, in 1835, the complainant assenting to such a construc- 
tion of the will, and consenting in the allotment to Martha 
Daniel of her portion of the said slaves. 

It also appears that the complainant lived, fora long 
time after 1835, near the widow, Martha Daniel; knew of 
her intention to bequeath the slaves to her two sons, 
(John W. and Levi Daniel,) and that she claimed them as 
her property; and yet the complainant uttered no com- 
plaint, and made no objection. This last named testi- 
mony corroborates the idea, that the allotment to the 
widow was an act to which the complainant had no objec- 
tion, and, having no objection, assented to it. None of 
the evidence is in conflict with that which proves posi- 
tively the complainant’s consent to the allotment to the 
widow ; but all of it contributes to corroborate that evi- 
dence. The witness, who proves the complainant’s con- 
sent, stands in an attitude which might lead‘us to regard 
his testimony with suspicion; yet we cannot doubt its 
credibility as to this point, when we find it fortified by 
the tendency of all the other evidence in the case. 

We deduce the conclusion from the foregoing survey of 
the evidence, first, that the complainant assented to and 
approved, and herself asserted, the construction of the 
will upon which the executor acted in making the allot- 
ment to the widow; and, secondly, that she was present 
and actually consented to the allotment which she now 
says constituted a devastavit by the executor. If the exec- 
utor injured her by the construction which he placed upon 
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the will, or by the allotment which he made in pursuance 
to that construction, she cannot complain. The injury 
was done by her consent, and with her approval ; and the 
maxim applies, volenti non fit injuria. 

The wife of John Daniel had, at the time of her 
intermarriage with him, a life estate in anumber of slaves, 
the remainder interest in which slaves belonged to her 
three children by a previous marriage. These slaves, 
with the exception of one which was disposed of, remain- 
ed in the possession of John Daniel, until his death. 
John Daniel, after his marriage, purchased two of the 
shares of the remainder interest, and took conveyances 
thereof to his children. John Daniel left six children. 
The complainant claims that she was entitled, upon the 
death of Martha Daniel, to one-sixth of the two shares, 
or one-sixth of two-thirds of the remainder; and she seeks 
a recovery of such share of the slaves. Conceding that 
the complainant’s right to the interest described in those 
slaves could be asserted in this bill, (which is by no means 
certain,) we must nevertheless deny to her the relief 
sought, because the claim-has been satisfied. The an- 
swers allege, and the proof establishes, that a division of 
those slaves among the persons interested, upon the basis 
of right asserted in the bill, was had before the commence- 
ment of this suit. The complainant and her husband 
were notified in advance of that division; but neither of 
them attended. Upon that division, a full share of the 
slaves in value, according to complainant’s interest, was 
allotted to her; and her share was left with her brother, 
for her and her husband. After the commencement of 
this suit, the share so allotted was accepted, and the hus- 
band of the complainant receipted for them as a full satis- 
faction of the share, and released all claim in reference to 
those slaves. The division of those slaves, having been 
thus ratified, approved and accepted, must be regarded 
as having been valid from the commencement, and the 
complainant can have no farther claim to a distributive 
share of them. 

[2.] The complainant asserts a right to charge the 
executor with one-sixth of two-thirds of the hire of these 
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last named slaves, from the death of Martha Daniel until 
the division. The executor cannot be chargeable with 
that which he did not have, and to which he had no right 
in his capacity of executor. The executor’s testator 
took the title to the two shares of the remainder interest 
in the name of his children, and not in his own. Conse- 
quently, the executor had no right to the hire of the 
slaves after the termination of the life estate by the death 
of Martha Daniel, and could not have recovered the same 
if he had attempted to do so, and he cannot be chargeable 
with such hire. 

[3.] The complainant also demands by her bill a recov- 
ery from the executor of her proper share of the hire of 
the slaves, in which Martha Daniel had a life estate, for 
the period antecedent to the death of the said Martha. 
Before the allotment to the complainant, these slaves 
were worked upon the testator’s plantation; and the pre- 
sumption is, that the complainant, in the division, obtain- 
ed her proper share of the services of those slaves prior 
to that time. But we cannot perceive any sufficient rea- 
son for the refusal to charge the executor with a share of 
the hire of those slaves, in favor of the complainant, inter- 
vening between the allotment to her, in 1829 or 1830, and 
the death of Martha Daniel. The life estate in the slaves 
according to the common law, which we must presume 
prevailed in Georgia, vested upon his marriage in John 
Daniel. There are no words in the will creating a life 
estate, which can have the effect of making it a separate 
estate in Mrs. Daniel. The life estate being vested in John 
Daniel, it was assets in the hands of his executor. Under 
the will of the testator, the complainant was clearly enti- 
tled to’share equally with the other five children of John 
Daniel in the slaves during the life-time of Martha Daniel. 
This has been denied to her, and the representative of the 
executor is chargeable with one-sixth of the hire of such 
slaves, from the time of the allotment to the complainant 
and her husband, in 1829 or 1830, to the death of Martha 
Daniel. 

[1t.] It is contended that the executor’s breach of duty, 
in the omission to assign to the complainant her proper 
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share of the life-estate slaves, was the result of a miscon- 
struction of the will of Levi Daniel. That will was in its 
terms so plain, that such a mistake in the construction of 
it is strange. This misconstruction of the will, upon 
which it is contended the executor acted, was adopted by 
the children of the testator. The complainant, like the 
rest, misconstruing the will, evidently thought her mother 
had a separate estate for life in these slaves, and that she 
herself had no interest in them until the death of the life 
tenant. Influenced by this mistake as to her rights, she 
remained silent, and did not assert them. She even 
asserted her mother’s right to them during her life. She 
remained silent, too, when the allotment was made to her, 
and did not require that the executor should take those 
slaves into the account in ascertaining her share. But 
silence, or an omission to assert her right, resulting from 
an ignorance of that right, would not estop her.—Steele 
v. Adams, 21 Ala. 534. The maxim ‘“volenti non _fit inju- 
ria,’ brought to bear upon another branch of this case, 
does not apply here, because the proof does not show a 
consent on the part of the complainant to her exclusion 
by the executor from all participation in the life interest 
in the slaves; nor that the executor was induced by the 
complainant’s act or consent to withhold the assertion of 
his claim as executor to the slaves. On the contrary, the 
evidence shows to our satisfaction, that the executor did 
hold the slaves in his capacity of executor. 

The complainant’s allegations that the slave Harry was 
not distributed, and that she had not received her share of 
the proceeds of the sale of the Jones county land, are not 
sustained by the proof. Itis proved, that the slave Harry 
was distributed according to the will; and one witness 
swears, that, according to his recollection, the complain- 
ant told him that she had received her share of the Jones 
county lands. 

[5.] The last item of the will required, that what money 
might or should be advanced to the education and im- 
provement of the testator’s elder children, then at school, 
should be considered as a part of their “ moiety” of the 
estate, and that they should account for the same to the 
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managers of his estate. We do not understand this clause 
of the will to mean, that the elder children should be 
charged with the expenses incurred by the testator in 
their education and improvement, but with the money 
which might be advanced by the executor for that pur- 
pose. The will was executed about six years before the 
testator’s death, doubtless with the expectation of a much. 
earlier death than occurred. The testator, most probably, 
anticipated that the burden of meeting the immediate 
and actually accruing expenses of the elder children, then 
at. school, would devolve upon the executor, before he 
would realize any thing from the crops, the means pro- 
vided for the education of the children. The education 
of the complainant ceased, and she was married, before 
the testator’s death; and the executor made no advance- 
ment for her education or improvement. Ifhe paid debts 
contracted by the testator in and about the complainant’s 
education, they stand upon the same footing with other 
debts. The will does not authorize us to charge them as 
advancements against the complainant. 

[6.] The complainant’s share is -certainly chargeable 
with her proportion of the debts of the estate. The will 
provides no fund whatever for the payment of debts, and 
each legatee should share equally the burden of discharg- 
ing the debts. Ifthe complainant has received her proper 
share of all that has been distributed, without contribu- 
tion to the payment of the debts, her proper share of the 
debts should be deducted from the sum to which she is 
entitled on account of the hire of negroes as herein before 
set forth. 

[7.] Neither the Georgia statute of limitations, nor the 
statute of limitations of this State, can avail the defendant 
as a bar toa decree for the hire, with which we have 
decided he is chargeable. Nor can the doctrine of laches 
be invoked for him. The right of the complainant grows 
out of atrust. We have examined the testimony with 
care; and the result of that examination is the conclusion, 
that the trust was subsisting, recognized, and acknowl- 
edged, until about one year before the commencement of 
this suit. The position that the executor, when he made 
22 
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the first allotment in 1829 or 1830, threw off and openly 
repudiated the position of trustee in relation to the slaves 
the hire of which is here claimed, is not well taken in 
point of fact. These slaves were treated as a part of the 
estate. No distinction was made between the possession 
and employment of them, and of those which indisputably 
belonged to the estate. These slaves were appraised as a 
part of the estate; they labored in common with the 
slaves of the estate, upon the lands which belonged to it. 
The proceeds of their labor was blended with, and treated 
as a part of, the estate. They, together with the other 
slaves, were under the general superintendence and con- 
trol of the executor in his official capacity. They were 
controlled by the overseers employed by the executor, and 
the executor charged himself, in a sworn return made to 
the court, with the hire of some of the slaves as late as 
1838, which hire enters into a balance struck in the sworn 
return in favor of the estate.. These circumstances lead 
us to the conclusion, that the trust was subsisting and 
acknowledged by the conduct of the executor until within 
a short time before the commencement of this suit. While 
the slaves were thus held under an acknowledged trust, 
neither the statute of limitations nor the doctrine of 
laches could operate in favor of the executor.—Pinkston 
v. Brewster, Solomon & Co., 14 Ala. 815; Maury v. Ma- 
son, 8 Porter, 222. We are aware that there is some 
proof opposed to the conclusion which we have attained ; 
but we think it cannot weigh against the testimony upon 
which we decide the point. 

[8.] We cannot assent to the proposition, that a legatee 
cannot sue in this State an executor, for an account and 
settlement of his administration and recovery of the 
legacy, when the executor has removed to and become 
domiciled in this State without having made a settlement 
in the State in which the administration was pending. 
We admit, that there is authority which sustains that 
proposition.—See Story’s Conflict of Laws, § 5138, 514. 
The question did not arise in the case of Worthy v. Lyon, 
18 Ala. 784, for the executorsin that case did not reside 
in the State of Alabama. One of them resided in Geor- 
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gia, where letters of administration were granted. We 
are not sure that the court in that case intended to go 
beyond the question arising, and intimate by a dictum that 
the chancery court would have no jurisdiction ; but, if it 
had done so, we should not hesitate to depart from such 
a doctrine. We think that, to hold that the court has no 
jurisdiction in this case, might produce a total failure of 
justice. The representative, being resident in this State, 
cannot be reached by any judicial proceeding in the State 
from which he came. If he have sureties in the State of 
the administration, it must be conceded that proceedings 
might be had against them. But then there may be cases 
where there are no sureties; the sureties may be insol- 
vent, or may have removed to another State; and a dis- 
covery from the representative of the estate may be indis- 
pensable. Besides, no adequate reason can be perceived, 
if there are solvent sureties who could be reached in the 
State of the administration, why the persons having an 
equitable right to an account against an executor or 
administrator, should be compelled to forego it, because 
the executor or administrator had changed his domicile 
to another side of the State line. This view of the ques- 
tion is fully sustained by the following authorities: 
McNamara v. Dywer, 7 Paige’s Ch. R. 239; Tunstall v. 
Pollard, 11 Leigh, 1. 

This question is left undecided in Calhoun v. King, 
5 Ala. 523. The precise point was not decided in Julian 
v. Reynolds, 8 Ala. 680, but we think the effect of that 
case is to sustain the principle asserted by us.—See, also, 
Williamson v. Branch Bank, 7 Ala. 906. 

[9.] Two of the defendants demurred to the complain- 
ant’s bill, for the omission to make the representatives of 
B. F. and of J. W. Daniel parties, or assign a sufficient 
reason for that omission. B. F. and J. W. Daniel were 
legatees; and their representatives are entitled to shares 
of the hire sought to be recovered by the complainant. 
They died after attaining majority, and no excuse for the 
failure to make their representatives parties is set up, 
except that uone have been appointed. It is settled by 
the decisions of this court, that the representatives of the 
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deceased legatees were necessary parties, unless some. 
excuse for their omission, which the law deems sufficient, 
is alleged.— Bogan & Bogan v. Camp, 30 Ala. —; Frown- 
er v. Johnson, 20 Ala. R. 477; Chapman v. Hamilton, 
19 ib. 121; Hartley v. Bloodgood, 16 7b. 233; Goodman 
v. Benham, 16 ib. 625; Julian v. Reynolds, 8 1.680. The 
fact that there is no administration is not a suflicient 
excuse for the failure to make the representatives of the 
deceased distributees parties. It does not appear that 
there were no debts against. their estate; and we cannot 
presume the absence of debts, as they were over the age 
of twenty-one years ; and it does not appear that, if there 
were debts, they have been paid off. It is clear that this 
case comes within no exception to the general rule, that 
the legatees or their representatives in such a case as this 
must be made parties.—Vanderveer v. Alston, 16 Ala. 
499; Miller v. Eatman, 11 Ala. 614; Bethea v. McCall, 
5 Ala. 815. 

[10.] The court, for the mere nonjoinder of parties 
defendant, should not have dismissed unqualifiedly with- 
out affording an opportunity to amend.—Gibbs & Labu- 
zan v. Frost & Dickinson, 4 Ala. 720; Lucas v. Bank of 
Darien, 2 St. 326; Rugely v. Robinson, 10 Ala. 703; 
Alderson v. Harris, 12 Ala. 580; Toulmin v. Hamilton, 
7 Ala. 369; Grimshaw & Brown v. Walker, 12 Ala. 107; 
Bloodgood v. Hartley, 16 Ala. 233. 

The decree of the court below is reversed, and the cause 
remanded for further proceedings. 


WILSON vs. MATTHEWS, FINLEY & CO. 


[BILL IN EQUITY BY FOREIGN CREDITOR TO ATTACH BANK-STOCK OF FOREIGN 
INSOLVENT DEBTOR. ] 


1. Constitutionality of Louisiana insolvent laws.—The insolvent laws of Louisiana, 
80 far as they operate to discharge the person and after-acquired property 
of the debtor from liability on any contract made since their enactment 
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with a resident citizen of that State, are not violative of any provision of 
the constitution of the United States. 

2. Construction of Louisiana insolvent laws, and effect of discharge under them. 
A surrender under the insolvent laws of Louisiana, although it may not 
affect the rights of a foreign attaching creditor who does nothing to forfeit 
his territorial immunity, passes to the assignee, or syndic, all the personal 
property owned by the debtor at the time of the application, whether 
in that State or elsewhere ; the discharge, which relates back to the time of 
the surrender, releases the person of the debtor, with all his subsequent ac- 
quisitions of property, from liability for existing debts due to resident cred- 
itors; and any resident creditor, who proved his debt, and otherwise par- 
ticipated actively in the proceedings, is precluded from filing a bill in 
equity in this State, to attach bank-stock standing in the debtor’s name, 
the certificates of which were surrendered to the syndic, but which, under 
the rules of the bank, could only be assigned by transfer on its books. 


APPEAL from the Chancery Court of Madison. 
Heard before the Hon. Joun Foster. 


Tus bill was filed by Hugh Wilson, and sought to sub- 
ject fifty shares of the capital stock of the Northern Bank 
of Alabama, at Huntsville, which was standing in the 
name of Matthews, Finley & Co., to the payment of a 
debt of $6,500 due to him from them. The plaintiff’s 
letter to his agents in Huntsville, instructing them to 
have the bill filed, was dated the 5th December, 1854; 
and the bill was filed on the 14th December. It alleged, 
that plaintiff and the several partners composing the firm 
of Matthews, Finley & Co. were resident citizens of Lou- 
isiana; that plaintiff’s debt consisted of a balance due on 
deposit account, as evidenced by the defendants’ written 
acknowledgment, dated 11th November, 1854, which was 
protested for non-payment on the 5th December, 1854; 
that said defendants had wholly failed in business, and 
had not sufficient property or effects of any kind, belong- 
ing to the firm or to the individual partners, within the 
State of Louisiana, whereby to satisfy plaintiff’s said 
debt. 

The defendants answered the bill, setting up their dis- 
charge under the insolvent laws of Louisiana, a copy of 
which, with all the proceedings therewith connected, was 
made an exhibit to the answer. The transcript of these 
proceedings, as set out in the exhibit, showed that the 
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debtors’ petition for the benefit of the insolvent laws was 
filed in court on the 6th December, 1854 ; that the plaint- 
iff’s debt was included in their schedule of liabilities, and 
“$5,000 stock in Alabama”’ in their schedule of assets; 
that on the same day, on the petition of some of the cred- 
itors, including the plaintiff, Lewis A. Finley, one of the 
partners of the firm of Matthews, Finley & Co., was ap- 
pointed provisional syndic; that said Finley was after- 
wards elected sole syndic by a vote of the creditors, and 
clothed with discretionary powers in settling up the busi- 
ness of the firm; that plaintiff, in voting for the sole syn- 
dic, ‘reserved all legal rights, liens and privileges, which 
he may have acquired over any particular property, funds, 
or assets of any kind, belonging to the said insolvents ;” 
that plaintiff became surety for said Finley, on his bond 
as provisional syndic; and that the debtors were dis- 
charged, by a decree of the court, on the 20th February, 
1855. 

It was admitted, by agreement of counsel, that both 
plaintiff and defendants were resident citizens of Louisi- 
ana at the time of the surrender and prior thereto, and 
so continued; that the stock sought to be subjected by 
this bill was the “$5,000 stock in Alabama” included 
in the debtors’ schedule, the certificates of which were 
deposited in the hands of the provisional syndic on the 
6th December, 1854, and were still in his possession as 
syndic; that plaintiff was included in the first “tableau 
of distribution,” which was made by the syndic on the 
4th April, 1855; but that he had never drawn his divi- 
dend; and that the assignment was bona fide and volun- 
tary. 

On these facts, the chancellor dismissed the bill, on 
final hearing on bill, answer and proof; and his decree is 
now assigned as error. 


Watker, Casaniss & Bricxe.., for appellant.—1. The 
Louisiana law does not discharge the debt, but simply 
operates to relieve the person and property of the debtor 
from seizure. It only affects the remedy, which is always 
local. Where there is not any extinguishment, positive 
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or virtual, of all the rights and remedies of the creditor, 
the contract is not deemed to be extinguished, but may 
be enforced in other countries.—Story on Conflict of 
Laws, § 839. An insolvent act, which only absolves the 
person of the debtor from imprisonment, but not his 
future property, is not to be deemed a discharge from the 
contract; and its operation is purely intra-territorial.—J6. 
So far as they authorize a discharge of the person, estate, 
or effects of the insolvent, they are merely local, and can 
have no authority here: they are addressed to the lex fori. 
This suit is to be decided by the laws of Alabama; anda 
discharge of the person or the property of the debtor in 
another State, which leaves the contract in full foree, has 
no effect upon the suit. When the right exists, the rem- 
edy is to be pursued according to the lex fori where the 
suit is brought.—3 Mason, 88. The distinction between 
the obligation of contracts, and the mode of applying the 
remedies thereto, is well established: the former is uni- 
versally recognized according to the law of the place 
where the contract is made; the latter is bounded by the 
territorial limits, and is not of efficiency elsewhere. 
5 Mason, 378. An insolvent law operates on the remedy 
of a contract, and not on the contract itselfi— Williams 
on Personal Property, m. p. 133, note 1; 7. 210. 

The principle is not at all affected by the fact, that both 
the plaintiff and the defendants were citizens of Louisiana 
at the time of the surrender.—5 Mason, 379. Discharges 
under such laws have no effect without or beyond the 
territory of the State where they were obtained, or of 
any other State than that in which the proceedings took 
place, notwithstanding the contract, on which the dis- 
charge was intended to operate, was entered into, and 
was to be performed, in the State in which the discharge 
was granted.—12 Wheaton, 358; 8 Pick. 194. Generally 
speaking, the law of the place where a contract is made 
is the law by which the contract is to be expounded. But 
the right of priority forms no part of the contract itself: 
it is extrinsic, and rather a personal privilege, dependent 
on the laws of the place where the property lies, and 
where the court which decides the cause sits.—Harrison 
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v. Sterry, 5 Cranch, 298, 302. The English doctrine, that 
the bankrupt law of the country of the contract is para- 
mount in disposing of the rights of the bankrupt, is not 
recognized by a court in the United States.—12 Wheaton, 
361. State insolvent laws, which discharge only the body 
from imprisonment, or the property from seizure, do not 
thereby discharge the contract. They do not interfere at 
all with the debt due, the contract itself, or its obligations, 
but merely the remedy on it, or the form of legal process; 
and thus they should govern, in that respect, no foreign fo- 
rums, but merely its own courts, as the local and territorial 
tribunal who issue the precept or process. If they sought 
to do more, they would be unconstitutional.—5 How. (U. 
8.) 316. All the cases in which effect has been given to 
the insolvent laws of a State, as against a citizen of the 
same State, were cases in which the law, by its terms, not 
only exempted the person or property of the debtor from 
seizure, but discharged the contract.—16 Pick. 341. 

2. Even if the law of Louisiana operated a discharge of 
the debt, it can have no extra-territorial operation: it would 
have effect only in Louisiana, both as to the debt itself, 
and the property there situated. As against creditors, 
personal property has locality ; and the lex loci rei site pre- 
vails over the law of the domicile, with regard to the rule 
of preferences in the case of insolvent estates.—2 Kent's 
Com. (6th ed.) top pages 406-8, or (8th ed.) 504-6. An 
assignment abroad, by act of law, has no legal operation 
extra territorium, as against the claims of their own citizens. 
6 Binney, 353; 13 Mass. 146; 4 Pick. R. 265; 6 Pick. R. 
286. These authorities expressly overrule the case in 4th 
Johns. Ch. 460; and Chancellor Kent himself, whose 
judgment it is, admits that case not to be law.—2 Kent’s 
Com. (8th ed.) 503-4. These cases proceed upon the 
maxim, extra territorium jus dicenti impune non paretur. 
Story on Conflict of Laws, § 539. It is true that some 
nations, in maintaining suits in personam, do indirectly 
attempt by their judgments and decrees to bind property 
situate in other countries; but it is always with the 
reserve, that it binds the person only in their own courts 
in regard to such property.—J6. § 543. Ifa court of 
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chancery, in England, should compel a bankrupt, by its 
decree, to convey his personal and real estate situate in 
foreign countries to the assignee under the commission, 
(as it was once thought they might do, though the doc- 
trine is now repudiated,) such a decree would not operate 
to transfer the property so as to affect the rights of cred- 
itors, or the regular operation of the law of the loci ret 
site.—TIb. §§ 543, 550-56; 23 Wendell, 90-100; 3 Wendell, 
538, 562-66; 2 Kent’s Com. — ed.) 407, note d, or (8th 
edition) 506, note d. 

This general principle is not a all aftected by the fact, 
that both the creditor and debtor were, when the debt 
was created, and now are, citizens of Louisiana.—3 Wend. 
566. The only question is, whether the assignment 
wrought a change of property; and being an assignment 
by operation of law, whether it can affect property beyond 
the reach of that law. The true principle is, that in 
whatever way the party honestly acquires title to the in- 
solvent’s property, situate in a foreign State, his citizen- 
ship has nothing to do with the question.—23 Wendell, 95. 
The courts will not suffer assignments, made by operation 
of law, to stand on the footing of the lex loci contractus ; 
but only on that of the lex fori, from the operation of 
which all persons, whether citizens or strangers, are ex- 
empt the moment they cross the State boundary.—J6. 
There is a marked distinction, between a voluntary con- 
veyance of property by the owner, and a conveyance by 
operation of law in cases of bankruptcy. In place of a 
voluntary conveyance, all that the legislature of a country 
can do, when justice requires it, is to assume the disposi- 
tion of it in invilum. But these statutable conveyances 
cannot operate upon any subject that is not within their 
territory. A voluntary conveyance has no relation to 
place; a statutable conveyance, on the contrary, has the: 
strictest relation to place. The law which compels an 
assignment, has no extra-territorial force: it is a dead let- 
ter in a foreign country. It is of the nature of the lez 
fori that it should be strictly confined to its own territory. 
It respects the remedy merely ; and being thus withdrawn 
from the foreign country, though it profess {o operate on 
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personal property which has found its way there, such 
property is left, in effect, like land, absolutely to the lex 
loci rei site.—23 Wendell, 99; Story on Conflict of Laws, 
§ 883; Williams on Personal Property, 209, note 1. 

The case of Black v. Zacharie, 3 How. (U. 8.) 483, has 
no application to a case like this. That was an assign- 
ment by contract between the parties ; here, it is a trans- 
fer by operation of a municipal law. The obligation of 
contracts is acknowledged everywhere; and _ personal 
property, in respect to the control of the owner, has no 
locality; but, in respect to the control which the law can 
exercise over it, locality is everything.—3 Wendell, 566; 
23 Wendell, 95. 

The case of Smith v. Clay, 3 Peters, 411, is not an 
authority against the correctness of the principles above 
contended for; differing as it does, in several important 
particulars, from this case. That suit was brought in a 
Louisiana court, and against the person of the debtor; and 
the only point decided was, that the plaintiff, a non-resi- 
dent, had forfeited his territorial immunity by receiving a 
dividend on his debt. In this case, the creditor seeks his 
remedy ina foreign State, where the discharge has no 
effect ; not against the person of the debtor, nor against 
his subsequently acquired property, but against property 
held by him at the time of his surrender, which, though 
included in his schedule of assets, was in its nature fixed 
and immovable, and could not be transferred without the 
formalities prescribed by the by-law of the bank. In that 
case, the creditor, by actually receiving his dividend, had 
lessened the amount distributable among the other cred- 
itors, and was estopped from assailing the insolvency. In 
this case, the creditor has done nothing, except to join in 
the petition for the appointment of a syndic, and become 
surety on the syndic’s bond; which does not estop him 
from maintaining a foreign action on his debt.—1 Ba- 
eon’s Abr. 689; Allan v. Phillips, 15 E. C. L. 269; 
5 Grattan, 307; Norton v. Cook, 9 Conn. 314; 3 Sel- 
den, 507. 

3. The transfer of the stock by the debtors under the 
Louisiana law did not operate a change of title. The 
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charter of the Northern Bank provides, that the shares of 
stock “shall be assignable and transferrable according to 
such rules as shall be instituted in that behalf by the by- 
laws and ordinances of the bank, and transfer-books shall 
be kept for that purpose; ”’ and the 16th by-law provides, 
that all transfers of stock shall be made by the owner 
thereof, at the bank, in person or by proxy, and in the 
presence of the president or cashier, and no stock can be 
transferred until the certificate thereof is first surrendered. 
The charter further provides, that the stockholders shall 
be bound respectively for all the debts of the bank in pro- 
portion to their stock therein. A transfer, in any other 
mode than that required by the by-law, would enable a 
stockholder to substitute an insolvent person in lieu of 
himself, and thus defeat the very object contemplated by 
both the charter and the by-laws.—Angell & Ames on 
Corporations, 514, et seq. 

4, If the debt was discharged by the Louisiana laws, the 
discharge ought to have been pleaded, like bankruptcy. 
It is a personal plea, which the debtor may waive, and 
which is waived if not pleaded. 


J. W. Cuay, contra.—The record presents the naked 
question, whether a voluntary surrender and assignment, 
by citizens of Louisiana, of certificates of bank-stock in 
Alabama, will carry the right and title to the stock to 
the assignee for the benefit of the creditors generally, as 
against a creditor who is also a citizen of Louisiana, who 
had notice of the assignment, and expressly assented to 
it, and who subsequently attaches the stock in Ala- 
bama, to satisfy a debt contracted and payable in Lonis- 
lana. 

1. Under the laws of Louisiana, the assignment vested 
the title to the assets and property in the creditors gener- 
ally, the instant it was accepted by the court.—Bullard & 
C.’s Digest, 495, § 2; Schroeder v. Nicholson, 2 La. 845; 
Morgan v. Creditors, 7 La. 62; Dwight v. Simon, 4 La. 
Ann. 490. 

2. The delivery of the certificates of stock to the syndic 
operated a transfer of the title. Stock is, in its nature, 
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incorporeal, and incapable of actual delivery; and, there- 
fore, a symbolical delivery is sufficient to pass the title to 
it.—Angell & Ames on Corporations, 570, § 564, note 2; 
16 Martin’s La. Rep. 56, 19, 1387; 1 Gallison, 323. The 
fact that the stock was in a foreign bank, can make 
no difference ; since personal property has no locality, 
and the validity of its transfer or assignment depends on 
the law of the owner’s domicile.—Story’s Conflict of 
Laws, §§ 404, 383, 876; Angell on Assignments, 57; 4 'T. 
R. 192; 1 H. Bla. 691; 4 John. Ch. 461; 19 Pick. 105; 
8 Peters, 372; 2 How. (U. 8.) 483. A compliance with 
the mode of transfer prescribed by the rules of the bank, 
was not essential to the validity of the assignment. The 
provisions of the charter, under which the rules were 
adopted, were intended for the protection of the bank, 
and not to interfere with the rights of stockholders to 
transfer their stock to third persons when the bank had 
no claim on them.—Angell & Ames on Corporations, 
§ 854; 11 Wendell, 628; Duke v. Cahaba Manufacturing 
Co., 10° Ala. 89-90. 

3. The assignment is admitted to have been honest and 
voluntary, and it comes within the legal definition of a 
voluntary assignment.—Dyson v. Brandt, 2 Cond. La. 
R. 10. After the assignment was accepted, an attaching 
creditor in Louisiana could not have held any of the 
property as against the creditors claiming under the 
assignment.—Babcock v. Malbie, 4 Cond. La. R. 185; 
Bullard & C.’s Digest, 495, § 2. The courts of Alabama, 
when invoked by a citizen of Louisiana, will give the 
same effect to the assignment. that it has in Louisiana. 
Robinson v. Rapeley, 2 Stew. 102; 1 Bailey, 193; 2 Bail. 
1638; 4 T. R. 192; Story’s Conflict of Laws, § 4138; 
13 Peters, 589; 20 John. 261; 12 Wheat. 213; 1 Penn. 
117; 5 Mason, 174. Moreover, the plaintiff’s active 
interference in the matter of the insulvency, as shown in 
the record, places him in such a position that, even if he 
were a non-resident, he would not be allowed to dispute 
the discharge, or to prefer a claim against or in opposition 
to the assignment.—Jones v. Horsey, 4 Md. 306; Hall v. 
Boardman, 14 N. H. 88; Brigham v. Henderson, 1 Cush. 
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430; Rogers v. Western Marine & Fire Ins. Co., 1 La. 
Ann. 161; Clay v. Smith, 3 Peters, 411. 


STONE, J.—By the constitution of the United States, 
(Art. I, sec. 8, subd. 4,) congress has power to establish 
“uniform laws on the subject of bankruptcies throughout 
the United States.” This power has been twice exercised 
since the federal government went into operation; but, 
in each instance, the statutes had but a brief existence. 
In the absence of general regulations on this subject, 
State legislatures have given attention to the condition 
of bankrupts and poor debtors; and the result is, that 
most, if not all, of the States composing this Union, have 
what are called insolvent, or poor-debtors’ laws. 

The provisions of these several State systems, and the 
measure of the relief which they afford to the debtor, are . 
essentially variant. An extreme class in one direction 
proposes nothing more than a release of the person of the 
debtor from imprisonment, on his surrender of his effects 
for the benefit of the arresting creditor or creditors. 
The extreme class in the other direction proposes to grant 
relief almost as extensive as could be afforded by a general 
bankrupt law. Under this class, the insolvent is required 
to surrender all his effects for the benefit of all his ered- 
itors; and if the surrender be made in good faith, and the 
insolvent comply faithfully with the requirements of the 
statutes of his State, not only his person, but his future 
acquired property, will be exempt from seizure for any 
debt which the insolvent owed at the time of the surren- 
der. 

The Louisiana statutes, upon the effect of which we 
are required to pronounce in this case, are of the latter 
class; and we confine the principles hereafter asserted to 
statutes of this class. 

The constitution of the United States (Art. I, sec. 10, 
subd. 1) takes away from the several States the right to 
pass any “law impairing the obligation of contracts.” 
Under the two provisions of the constitution copied 
above, the constitutionality of State insolvent Jaws has 
been fiercely assailed. This question has been often con- 
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sidered, both in the supreme court of the United States, 
and in the highest appellate courts of many of the States. 
We do not propose to collate the numerous decisions 
that have been made on this question. 

The case of Ogden v. Saunders, 12 Wheaton, 213, has 
been, ever since its announcement, a leading case on State 
insolvent laws. The supreme court of the United States 
have uniformly adhered te the principles there settled, and 
the State courts have generally adopted and acted on 
them. In that case, it was held, that the power given to 
the United States, to establish uniform laws on the sub- 
ject of bankruptcies, is not exclusive of the right of the 
States to legislate on the same subject, except when the 
power is actually in exercise by congress, and the laws 
of the State are in conflict .with the law of the United 
States; that a bankrupt or insolvent law of any State, 
which discharges both the person of the debtor and his future 
acquisitions of property, is not a law impairing the obliga- 
tion of contracts, if such contract be made subsequent to 
the enactment of the statute, and between citizens of the 
State in which the discharge is prayed for and obtained ; 
but, when such State laws assume to pass beyond the lim- 
its of the State by which they are enacted, and act upon 
the rights of citizens of other States, they are, to that 
extent, inoperative. 

In Boyle v. Zacharie, 6 Peters, 348, this question came 
again before the supreme court of the United States; 
when Ch. J. Marshall announced, that the court would 
adhere to the principles settled in Ogden vy. Saunders. 
See, also, Sturgis v. Crowninshield, 4 Wheaton, 122; 
MeMullen v. McNeill, 4 Wheaton, 209; Beers v. Haugh- 
ton, 9 Peters, 329; Suydam v. Broadnax, 14 Peters, 67; 
Cook v. Moffatt, 5 How. (8S. C.) 295; Bank of Tennessee 
v. Horn, 17 How. 157; Golden v. Prince, 8 Wash. C. C. 
813; Babcock v. Weston, 1 Gallison, 168; Springer v. 
Foster, 2 Story, 888; Bholen v. Cleveland, 5 Mason, 174; 
Campbell v. Claudius, Peters’ C. C. 484. 

See, also, Crane v. Martin, 4 Rich. 251; Hibler v. 
Hammond, 2 Strob. Law, 105; Frey v. Kirk, 4 Gill & 
Johns. 509; Gardiner v. Lee & Co.’s Bank, 11 Barbour, 
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8. C. 558; Raymond v. Merchant, 3 Cow. 147; Witt v. 
Follett, 2 Wendell, 457; Beers v. Rhea, 5 Texas, 349; 
Lathrop v. King, 8 Cush. 882; Potter v. Kerr, 1 Md. Ch. 
Dec. 275; Wheelock v. Leonard, 20 Penn. (St. Rep.) 440; 
Hempstead v. Reed, 6 Conn. 481; Hall v. Boardman, 
14 N. H. 38; Very v. McHenry, 29 Maine, 206; 2 Kent’s 
Com. (8th ed.) 479, 480. 

The constitutionality of the Louisiana insolvent laws, 
which we are considering, was expressly recognized in the 
cases of Clay v. Smith, 3 Peters, 411; Bank of Tennessee 
v. Horn, 17 How. 8S. C. 157. 

In this case, the insolvent laws of Louisiana were en- 
acted before the contract was entered into. Matthews, 
Finley & Co., the debtors, and Wilson, their creditor, at 
the time the contract was made, were, and ever afterwards, 
so far as we are informed, continued to be, citizens of the 
State of Louisana. There is nothing on the face of the 
contract, or in the pleadings or proof, which shows that 
this contract was payable out of the State of Louisiana; 
and under these circumstances, the legal intendment is 
that it was to be performed in the State in which the 
parties were resident. 

In the case of Bank of Tennessee v. Horn, 17 Howard, 
supra, it was held, that the cessio bonorum took effect from 
the time the surrender was made and accepted. Between 
the time when the insolvents made their surrender, and 
the time when they obtained their discharge, the Bank 
of Tennessee, a foreign creditor, obtained a judgment 
against the insolvents, and levied on and sold real prop- 
erty which had been surrendered by the insolvents. The 
syndic subsequently sold the same property, and the con- 
test arose between the purchasers at the two sales. The 
purchaser from the syndic recovered. 

The authority last cited is only important, as showing 
when the title of the syndic accrues, and that that title 
will prevail over a subsequent attachment in the same 
State by a foreign creditor. 

[2.] The principles above asserted are fatal to the claim 
of Wilson, the attaching creditor; unless there are cir- 
cumstances in this case which take it out of their opera- 
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tion. The grounds relied on for this purpose are the 
following: 

1. That the discharge under the Louisiana insolvent law 
did not and could not cancel the obligation of the contract. 

2. That those laws have no extra-territorial operation ; 
and hence Wilson, nothwithstanding the discharge, may 
sue for his debt in another State, if he find his debtors or 
any of their effects there. 

3. That, under the same principle which denies to State 
insolvent laws any extra-territorial operation, the property 
here in controversy, which was not in the State of Louis- 
iana, did not pass to the syndic. 

4. That, admitting the general rule to be that personal 
property situated in another State will pass under a sur- 
render, such as was made in this case, this property did 
not pass: Ist, because of its peculiar nature, being bank- 
stock and immovable; 2d, because of the formalities 
necessary to effect its transfer. 

We propose to consider these questions in the order in 
which they are stated. 

1. We concede the proposition, that the discharge under 
the Louisiana statutes did not and could not cancel the 
obligations of the contract. No law enacted by a State 
can do this.—See Ogden v. Saunders, supra. As between 
these parties, however, circumstanced as they were, it took 
away from it all that was available. The surrender di- 
vested the insolvents of all the property they then owned, 
and vested the same in their creditors, of whom Wilson 
was one. The discharge had the effect of freeing the 
person of the insolvents, and their future acquisitions, 
from seizure for debts existing at the time of the surren- 
der. What, then, was left upon which a subsequent suit 
could operate ? 

In the case of Clay v. Smith, 3 Peters, 411, a former 
discharge under the Louisiana insolvent laws was pleaded 
in bar of the action. The bar was held good and sufti- 
cient, and the plaintiff was not permitted to recover a 
common judgment. To the same effect is Crane v. Mar- 
tin, 4 Rich. Law, 251, and authorities there cited; see, 
also, authorities cited to the next point. 
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Under these authorities, if Wilson had subsequently 
sued in Louisiana on this demand, the discharge of the 
insolvents would have afforded them a full defense. 

2. If, after the discharge, Matthews & Finley should 
remove to another State, or should subsequently acquire 
property in another State, and Wilson should then insti- 
tute proceedings in such other State on this debt to re- 
cover a common judgment, or to subject the after-acquired 
property, this will present a different question, on which 
the authorities are not in harmony. The majority of the 
eases hold, that a discharge, obtained in one State, from 
a contract entered into in that State, between persons 
who reside there, is pleadable to a suit on the same con- 
tract, afterwards commenced in another State; in other 
words, that the discharge has the same effect in every 
other State, as it has in the State where it is ordered. 
See Wheelock v. Leonard, 20 Penn. State Reports, 440; 
Hempstead v. Reed, 6 Conn. 481; Pugh v. Bussell, 
2 Blackf. 366; Gardiner v. Lee & Co.’s Bank, 11 Barb. 
8. C. 558; Hall v. Boardman, 14 N. H. 38; Parsons’ Mer. 
Law, 316; May v. Breed, 7 Cush. 15; Bholen v. Cleve- 
land, 5 Mason, 174; Very v. McHenry, 29 Maine, 206; 
Baker v. Wheaton, 5 Mass. 509; Harris v. Mandeville, 
2 Dal. 256; Williams v. Guignard, 2 How. (Miss.) 722; 
Springer v. Foster, 2 Story, 883; Poe v. Lientard, 5 Md. 1. 

Against this view are the following cases: Babcock v. 
Weston, 1 Gallison, 168; Reimsdyke v. Kane, 1 Gallison, 
871; Campbell v. Claudius, Pet. C. C. 484; Titus v. Ho- 
bart, 5 Mason, 378; Holmes v. Remsen, 20 Johns. 229; 
Agnew v. Platt, 15 Pick. 417. 

We do not deem it necessary to decide this question, 
as it is not the case made by this record. Another ques- 
tion arises in this connection, which we reserve for after 
consideration. ; 

In a limited sense, insolvent laws have no extra-territorial 
operation. Creditors, who are not citizens of the State by 
which they are enacted, are not, as a general rule, bound 
by them. Unless they do some act by which they forfeit 
their territorial immunity, they may sue, notwithstanding 
the discharge; or they may attach the property of the 
23 
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insolvent found in another State, and their liens will pre- 
vail over the claim of the assignee in insolvency.—Harri- 
son v. Sterry, 5 Cranch, 289; Oliver v. Townes, 2 Mart. 
La. N. 8. 983; The Watchman, Ware, 232; Frey v. Kirk, 
4 Gill & Johns. 509; Evans v. Sprigg, 2 Md. 459; Wood- 
hull v. Wagner, 1 Baldwin’s Rep. 296; Cook v. Moffatt, 
7 How. 8. C. 295; Bancher v. Fisk, 33 Maine, 316; Black- 
man v. Green, 24 Verm. 17; Ilsby v. Merriam, 7 Cush. 
242; Savage v. Marsh, 10 Metc. 594; Beers v. Smith, 
5 Texas, 349; Poe v. Lientard, 5 Md. 1; Potter v. Kerr, 
1 Md. Ch. Dec. 275; Tibbets v. Pickering, 5 Cush. 84; 
Palmer v. Goodwin, 32 Maine, 535. 

It is also probable, that lands situated in another State 
would be governed by the lex rei site, and would not pass 
by the assignment. A resident attaching creditor, how- 
ever, stands in a category different from a foreign attach- 
ing creditor, as we shall presently show. 

3. It is not true, as a universal proposition, that per- 
sonal property, situated in another State, does not pass 
to the assignee under a surrender in insolvency. As 
against purchasers for value, and foreign creditors, who 
seize such property by foreign attachment, we admit it 
does not pass to the assignee or syndic.—See authorities 
supra. Beyond this, however, we do not concede the in- 
validity of the transfer. 

In Abraham v. Plestoro, 3 Wend. 538, the court of 
errors of New York held, that a foreign decree in bank- 
raptcy did not transfer personal property which was sit- 
uated in New York, or confer on the assignee any right 
whatever to sue for or recover the property. That decis- 
ion was made by the senate of New York, and was 
opposed to the opinion of the late Wm. L. Marcy and 
Chancellor Walworth.—See 1 Paige, 236. We confess 
our decided preference of the views expressed by Chan- 
eellor Walworth and Judge Marcy. 

The authority of the above case is, however, entirely 
disregarded, so far as it affects this case, by the late decis- 
ion of Hooper v. Tuckerman, 3 Sandf. Sup. 311. In the 
ease last cited, an insolvent had made a voluntary surren- 
der of his effects under the insolvent laws of Massachu- 
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setts. Part of his property was in the State of New York, 
in the possession of persons to whom the insolvent had 
assigned it by deed, which was fraudulent on its face, as 
against creditors. The Massachusetts assignee sued in 
New York to recover this property, and the decision was 
in favor of his right to maintain the suit. 

The case of Johnson v. Hunt, 23 Wend. 87, is entirely 
unlike the present. In that case, the insolvent had made 
no effort to surrender his effects for the benefit of his 
creditors. On the contrary, he had absconded, carrying 
with him a portion of his property. After his departure, 
certain of his creditors, under a statute of that State, had 
his effects placed in the hands of an assignee for the ben- 
efit of his creditors. Other creditors, who had not med- 
dled in the insolvency, pursued the absconding debtor 
into Pennsylvania, and there, by attachment of his goods, 
secured their demands. On their return to New York, 
they were sued by the assignee for the property they had 
thus secured in Pennsylvania. The decision was adverse 
to the assignees. 

In considering this case, Cowen, J., was greatly con- 
trolled by the decision of the court of errors in Abraham 
v. Plestoro, supra. He also mentioned, as an important 
circumstance, the fact that vigilant creditors had pursued 
the absconding debtor into Pennsylvania, and there ob- 
tained from him a transfer of his property ; and that they 
had thereby benefited the other creditors, in this, that by 
obtaining satisfaction of their demands from. this source, 
they left a larger fund for the satisfaction of the other 
debts. 

For the reason, however, that this case rests mainly on 
Abraham v. Plestoro, which was, as we think, materially 
explained and qualified by Hooper v. Tuckerman, we do 
not consider it a binding authority to the extent contend- 
ed for by appellant. 

Against this view, we think there is an overwhelming 
weight of authority. Iu Hall v. Boardman, 14 N. H. 38, 
an insolvent had made a surrender of his effects in Mas- 
sachusetts, for the benefit of his creditors. Among his 
effects surrendered was a debt due him in New Hampshire. 
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The insolvent obtained his discharge in Massachusetts. 
At the time he petitioned for his discharge in Massachu- 
setts, he owed a debt due by note to another citizen of 
Massachusetts, which was contracted in that State, and 
provable under the insolvency. Subsequently to the sur- 
render, but before the discharge, this note passed into the 
hands of another person, who attached the money collect- 
ed on the New Hampshire debt, which had been surren- 
dered by the insolvent. The report does not inform us, 
but we presume this attaching creditor was a citizen of 
New Hampshire. The question presented was, whether 
this attaching creditor or the assignee was entitled to the 
money. The money was adjudged to the assignee. 

In delivering the opinion of the court, Parker, Ch. J., 
said: “It was a debt provable under said act, founded 
on a contract made after the act went into operation, 
made within the Commonwealth, and due to a person 
resident there at the time to which the discharge has 
reference; and so, as set forth in section 7 of the act, lia- 
ble to be discharged by the course of proceedings. The 
note was over-due at the time of the transfer, and the 
present holder takes it subject to every defense to which 
it was open at the time of the transfer. What would be 
a discharge, the laws of Massachusetts, the place of the 
contract, are to settle; and inasmuch as the discharge 
since obtained would have been a good defense to an 
action on the note there, it must have the same effect 
here.” 

To the same effect are Hooper v. Tuckerman, supra; 
Hoag v. Hunt, 1 Foster, 106; Story’s Conflict of Laws, 
§ 420; Milner v. Moreton, 6 Binney, 369; Blake v. Wil- 
liams, 6 Pick. 286; Plestoro v. Abraham, 1 Paige, 236; 
Merrick’s Estate, 6 Watts & Serg. 9. 

Under these authorities, we hold, that a surrender of 
effects under a State insolvent law does confer on the as- 
signee or syndic a right to recover personal property situ- 
ated in another State; that this right will prevail over 
the insolvent and all others holding in his right, but will 
not prevail over the claims of foreign attaching creditors, 
or purchasers for value. 
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4, We do not think there is anything in the objection 
founded on the peculiar nature of this property. True, 
it is bank-stock, and, in its present form, not susceptible 
of removal to Louisiana. It is, nevertheless, personal 
property, and governed by the laws which control per- 
sonal property.—Story’s Confl. of Laws, § 364, note 2, on 
pp. 800, 1; Story’s Confl. of Laws, § 383, note 2, on p. 
315; note 1, on p. 816; Angell & Ames on Corp. 435-6, 
459-60. 

We can readily imagine many species of personal prop- 
erty, whose very nature forbids removal; and yet we do 
not suppose the validity of a surrender of such property 
could be made to hinge on a contingency such as this. 
Suppose, among the effects surrendered, there should be 
a debt due by a citizen of another State. This debt, as 
an entity, could not be removed. The evidence of it, if 
that evidence existed in the form of a written contract, 
might be delivered to the syndic, and might be in his 
possession in the State in which the surrender was made. 
Between the debt, however, and the evidence of it, there is 
a wide and well recognized difference. 

Moreover, if the delivery of the evidence be the delivery 
of the property, that was done in this case; for the certifi- 
eates of stock were placed in the hands of the syndic. 
In Howe v. Starkweather, 17 Mass. 240, it was held, that 
the delivery of the certificates is the delivery of the stock, 
because this is the only delivery which the nature of the 
property admits of. 

Without committing ourselves to the authority of the 
case last cited, we are satisfied, that the assignment 
should prevail over the claim of Mr. Wilson. The syndic 
is not bound to carry the specific property into the State 
in which the surrender was made. He can make it avail- 
able, by converting it into money. 

Neither do we think there is anything in the objection, 
that the transfer of this stock was not made on the books 
of the bank. Such regulations are generally adopted for 
the benefit of the corporation, and do not prevent other 
modes of assignment which would be upheld in equity. 
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Duke v. Cahaba Navigation Co., 10 Ala. 82; Black v. 
Zacharie, 3 How. 8. C. 483. 

In announcing the principle last asserted, it is perhaps 
proper that we should say, that neither the charter of the 
Northern Bank, nor the by-law, is in the record. The 
point has, however, been argued as if it were presented, 
and we have felt it our duty to announce our opinion upon 
it. Any other course might invite an application for a 
further hearing on a more complete record. 

We return to the consideration of the second ground 
urged, why this case does not fall within the influence of 
the general principle theretofore asserted. It will be re- 
membered that the debt due from Matthews, Finley & Co. 
to Wilson, on which this attachment was sued out, was 
contracted in Louisiana, between citizens of Louisiana, 
and payable in that State; that the contract was made 
subsequent to the enactment of the Louisiana insolvent 
laws, and that all the parties resided there when the sur- 
render was made and accepted. In Hibler v. Hammond, 
2 Strob. Law, 105, the question of the effect of a 
discharge of an insolvent debtor, as against a resident 
ereditor, was considered in the court of appeals of South 
Carolina. The court said: “ Everything partakes of the 
nature of judicial proceedings. The commencement by 
petition; the notice to the creditors; their right to con- 
test the discharge; the court to examine the matter of 
the petition; the administration of the oath, and the 
legal effect of the discharge upon all debts, either in bar- 
ring them altogether, or postponing their collection, all 
show that this is a judicial proceeding. If it is, then the 
judgment of the court on that which was decided, is res 
judicata, and cannot again be called into judgment between 
the parties. Nor doI consider that the fact that the 
plaintiff did not appear, and that no issue was in fact 
made on the truth of the schedule, can vary the case.” 
To the same effect is the case of Hall v. Boardman, 
14 N. H. 38, cited supra. 

Now in this case, we need not resort to legal intend- 
ments to bring Mr. Wilson before the court. He did ap- 
pear, and participated actively in promotion of the objects 
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of the surrender and discharge. Without his participa- 
tion and vote, we cannot know that the liberal policy 
which marked the deliberations of the creditors, would 
have been extended to the insolvents. He must be 
regarded as a party to the proceedings, and bound by the 
decrees rendered in that cause, as all other parties are 
bound by judgments to which they are parties. Among 
the points settled and adjudicated in that proceeding, was 
the result that Matthews, Finley & Co. were divested of 
all title to property which could pass under the surrender, 
and that the same was vested in their creditors. We 
have shown above that this bank-stock could pass under 
the surrender, and Mr. Wilson does not stand in a posi- 
tion which authorizes him to arrest it in its transit. The 
discharge, when granted, has relation to the time of the 
surrender, and binds the parties as of that time. 

We take yet a further step in this case. If Mr. Wilson 
had been a non-resident of Louisiana, and primarily not 
bound by those proceedings, his acts of intermeddling 
and participation in promotion of the objects of the sur- 
render, would have worked a forfeiture of his territorial 
immunity, and bound him to an observance of the decree, 
We are aware that an appearance to oppose the discharge 
of the insolvent has no such effect.—See Donnelly v. 
Corbett, 3 Selden, 500; Phillips v. Allan, 8 Barn. & Cress. 
477; McCarty v. Gibson, 5 Grat. 307; Norton v. Cook, 
9 Conn. 814. But Mr. Wilson did not oppose the dis- 
charge. On the contrary, all his acts were in furtherance 
of the common object. He recommended the provisional 
syndic, became his surety on his bond, voted for definitive 
syndic, and aided in clothing him with large discretion- 
ary powers. He proved his demand as a claim against 
the insolvents, and voted their absolute discharge from 
their debts, beyond the property surrendered. 

The case of Clay v. Smith, 3 Pet. 411, is an authority 
on this point. Clay had obtained his discharge under the 
Louisiana insolvent laws. Smith, a creditor of his living 
in Kentucky, had a claim on Clay, which was contracted 
before the enactment of the Louisiana statute. Smith 
had thus two grounds of exemption from the effect of 
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Clay’s discharge as an insolvent. He, however, proved 
his claim in the insolvency, and received a dividend. 
Smith afterwards sued on his claim, and these facts were 
pleaded in bar of the suit. The supreme court of the 
United States held the plea good. The court said, that by 
voluntarily making himself a party to the proceedings, 
he abandoned his territorial immunity. 

In Jones v. Horsey, 4 Maryland Rep. 306, it was held, 
that the voluntary uniting by a foreign creditor in the 
recommendation of a trustee for an insolvent, is such an 
acquiescence in the insolvent laws of that State, as to 
place such creditor upon the same level with domestic 
ereditors. 

In Blackman v. Green, 24 Vermont, 17, this question 
again came up. It was contended that, under the author- 
ity of Clay v. Smith, the foreign creditor did not forfeit 
his territorial immunity, unless he accepted a dividend 
under the insolvency. The court ruled otherwise, and 
held that proving his demand made him a party to the 
proceedings. 

So, in this case, if necessary, we would hold, that Mr. 
Wilson, by his acts, made himself a party to the proceed- 
ings, and bound himself to their observance. 

There is yet another reason why we think Mr. Wilson 
should not be permitted to maintain this suit. The Lou- 
isiana insolvent laws contemplate perfect equality of ben- 
efits to all the creditors. The statutes are very just in 
all their appointments. Mr. Wilson has placed himself 
in position to receive his share of dividends, and at the 
same time is seeking to appropriate this entire fund to 
himself. If he succeed in this, on the ground that this 
fund does not pass by the assignment, we know no reason 
why he should not be permitted to recover dividends on 
the balance of his claim which this fund does not liquid- 
ate. This would place him on high vantage-ground 
above his fellows. 

In Gardiner v. Lewis, 7 Gill, 377, an embarrassed debtor 
called a meeting of his creditors, that they might con- 
cert measures for their mutual benefit. The parties were 
citizens of Maryland, but the debtor owned goods in Vir- 
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ginia. It was the wish of the debtor to obtain time, and 
he indulged the opinion that he would thereby be enabled 
to pay allhis liabilities. The conference was adjourned, 
that the debtor might prepare and lay before them a com- 
plete inventory of his effects. One of his creditors, who 
had been represented at the meeting, had an attachment 
levied, during the adjournment, on the goods in Virginia. 
The debtor then made a surrender of his effects under 
the insolvent laws of Maryland; and the permanent 
trustee, who was appointed under their system, brought 
his action of trover against the attaching creditor, for 
these goods. The supreme court of Maryland, in consid- 
ering this transaction, said, that when creditors assemble 
for the purposes above shown, there is a contract inéer se 
necessarily implied, that each shall act in good faith, and 
do nothing to frustrate the common object; a breach of 
which is a gross fraud. 

We think that, to allow Wilson to appropriate this 
entire fund to himself, would be to sanction a transaction 
which operates a palpable fraud on the other creditors, 
whose claims are equally meritorious with his. See, also, 
Howden v. Haigh, 11 Ad. & El. 1033; Knight v. Hunt, 
5 Bing. 482. 

In any aspect in which we can view this case, we hold 
that the decree of the chancellor must be affirmed, with 


costs. 





SIMS vs. BOYNTON. 


[DETINUE FOR SLAVES. } 


1. Amendment of judgment nunc pro tunc.—An entry on the trial docket, in the 
handwriting of the presiding judge, in these words: “ Plaintiff takes a non- 
suit, which is set aside on payment of the costs,” is sufficient to authorize 
an amendment of the judgment, nunc pro tunc, at a subsequent term, so as to 
show that the nonsuit was set aside on the payment of costs, 
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2. How administrator may declare—An administrator, suing individually, may 
recover on proof of his intestate’s title, and of his own prior possession in 
his official capacity. 

8. Construction of order granting letters of administration question for court.—It is 
the duty of the court to construe an order granting letters of administra- 
tion, and to instruct the jury whether it is valid or invalid. 

4, Error without injury in charge too favorable to appellant.—A charge to the jury, 
making the validity of the plaintiff’s letters of administration depend on 
the sufficiency of parol evidence, when they are valid on their face, is not 
an error of which the defendant can complain. 

5. Letters of administration presumptive evidence of intestate’s death.—Letters of ad- 
ministration are prima-fucie evidence of the intestate’s death, and that he 
died intestate. 

6. Error without injury in admission of redundant evidence.—The admission of evi- 
dence which is simply superfluous or redundant, the plaintiff’s case being 
conclusively established without it, is not an error of which the defendant 
can complain. 

7. Outstanding title in third person—Where the plaintiff’s right of action is 
founded on his prior possession, the defendant cannot set up an outstanding 
title in a third person, without connecting himself with it. 

8. When bailor of hired slave may maintain detinue.—If the bailee of a hired slave 
is deprived of his possession during the term by a third person, and there- 
upon notifies his bailor that he declines to sue for his recovery, and re- 
quests the latter to sue, the bailor may maintain detinue for the slave 
against such third person, without waiting for the termination of the bail- 
ment. 


AppEAL from the Cireuit Court of Barbour. 
Tried before the Hon. Jonn GiLu SHORTER. 


Tuts action was brought by Henry B. Boynton, against 
John M. Sims. Inthe summons the plaintiff was describ- 
ed as “Henry B. Boynton, administrator de bonis non of 
the estate of James A. McEwen, deceased ;”’ while the 
complaint was in these words : 


“Henry B. Boynton, adm’r,) The plaintiff claims of 

vs. \ the defendant, the follow- 

John M. Sims. lee slaves, to-wit : a ne- 

gro woman, named Maria, and her child Louisa, of the 

value of $1,000; together with the value of the use or 

hire thereof during the detention, to-wit, from the 18th 

October, 1853.” 

The defendant pleaded “non detinet, and ne unques ad- 

ministrator ;’’ and the cause was tried on issues joined on 
these pleas, at the spring term, 1857. 











JANUARY TERM, 1858. 855 


Sims v. Boynton. 








Before entering on the trial, the plaintiff moved the 
court to amend nune pro tunc, as of the last preceding 
term, a judgment of nonsuit which he had taken at that 
term, and which the clerk had entered up in these words: 
“Comes the plaintiff, and takes anonsuit. It is therefore 
considered by the court, that the plaintiff be nonsuited, 
and that the defendant go hence, and recover of the plain- 
tiff the costs in this behalf expended.” In support of his 
motion, the plaintiff proved an entry on the trial docket 
of the last preceding term, in the handwriting of the pre- 
siding judge, in these words: “ Pltff. takes nonsuit, which 
is set aside on payment of the costs;” and his payment of 
the costs, under execution, after the final adjournment of 
the court. The court granted the motion to amend, and 
reinstated the cause upon the trial docket; to which the 
defendant excepted. 

The evidence adduced on the trial showed, that the 
slaves in controversy were sold, on the 18th October, 
1852, under a mortgage executed by John M. Sims to 
James Bell, and assigned by said Beil to A. Saltmarsh, 
and were purchased at the sale by William M. Lapsley, 
who, on the 16th November, 1852, sold them to James A. 
McEwen, a son-in-law of said Sims, and transferred his 
bill of sale to McEwen; that McEwen declared, both 
before and after his purchase, that he was buying and had 
bought the slaves for his mother, Mrs. Sims; that the 
slaves, after McEwen’s purchase, were sent to a tavern at 
which Sims and McEwen, with their families, were living, 
and which was kept by one or the other of them as propri- 
etor, but the evidence was conflicting as to which one of 
them was the proprietor; that letters of administration 
on McEwen’s estate were granted by the probate court of 
Dallas county, on the 12th November, 1853, to William 
M. Lapsley, who resigned the office in July, 1855; that 
letters of administration de bonis non were thereupon 
granted by said court on the 21st July, 1855, to the plain- 
tiff; that the plaintiff, as administrator of McEwen, had 
possession of the slaves in the summer of 1855, before 
this suit was brought, and hired them to Dr. Howell for 
the balance of the year; that the defendant took them 
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out of the possession of said Howell, before the expiration 
of the year, without the consent of either the plaintiff or 
said Howell, and carried them off, claiming them as the 
property of his wife; and that he retained the possession 
of them until after the commencement of this suit. The 
plaintiff was allowed to prove by Dr. Howell, against the 
defendant’s objection,” that when the slaves were taken 
out of his possession, he went to plaintiff, and told him 
that he would not sue for them himself, and requested 
plaintiff to sue for them, and told him that, if he did not 
place them back again in his possession, he would not pay 
the hire which he had agreed to pay;”’ and to the admis- 
sion of this evidence the defendant excepted. 

The orders of the court appointing Lapsley and Boyn- 
ton, successively, administrators of McEwen’s estate, did 
not show that McEwen died in Dallas county, or that he 
had property in that county; but the plaintiff’s letters 
contained the following recital: ‘Whereas, James A. 
McEwen, late of Dallas county, deceased, died intestate, 
having while he lived, and at the time of his death, divers 
goods, chattels and credits, within the county aforesaid ; 
by reason whereof, the full disposition and power of grant- 
ing the administration of all and singular the goods and 
chattels, rights and credits, of the said deceased, and also 
a final dismission from the same, to the court aforesaid 
does of right belong,” &. The defendant moved to 
exclude the plaintiff’s letters of administration from the 
jury, but assigned no ground of objection to them; and 
reserved an exception to the overruling of his motion. 
“The plaintiff then proposed to prove, by parol, that said 
McEwen lived in Dallas county at the time of his death, 
died in said county, and left assets therein.”” The court 
admitted this evidence, against the defendant’s objection, 
‘for the purpose of showing that the probate court of said 
county had jurisdiction to grant said orders;” and the 
defendant excepted to its admission. The plaintiff also 
offered in evidence the return of the appraisers of said 
McEwen’s estate, made before his appointment as admin- 
istrator, showing that the slaves in controversy were ap- 
praised as a part of said McEwen’s estate; which evidence 
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was admitted by the court against the defendant’s objec- 
tion, and he excepted. 

The court charged the jury, among other things,— 

“1. That the orders appointing Lapsley administrator, 
and the plaintiff administrator de bonis non, were void on 
their face, for want of jurisdiction, and that it was neces- 
sary for the plaintiff, before he could recover, to show 
that he was administrator of McEwen; but, if they be- 
lieved from the evidence that McEwen was a citizen of 
Dallas county at the time of his death, and died in said 
county, then the orders of the said court, granting letters 
of administration as above shown, were valid, and would 
sustain the plaintiff’s right to the administration. 

“2, That if they believed from the evidence, that the 
defendant, during the period for which the plaintiff had 
hired the slaves to Dr. Howell, took the possession of said 
slaves from Dr. Howell, without the knowledge or con- 
sent of either plaintiff or said Howell, and asserted title 
to them in his wife; and that Howell then went to plain- 
tiff, and told him that he would not sue for the slaves, 
and requested plaintiff to sue for them, and said that he 
would not pay hire for them if they were not placed back 
in his possession,—then the contract of hiring would not 
defeat the plaintiff’s right to recover.”’ 

The defendant excepted to each of these charges, and 
then requested twenty-one written charges, most of which 
the court refused to give. Of these charges the 18th was 
as follows: “That if the jury believed all the evidence, 
they must find for the defendant on the plea of ne unques 
administrator ;”” which charge the court refused to give. 
The other charges asked require no particular notice. 

The errors now assigned embrace all the rulings of the 
court to which exceptions were reserved, together with 
the rendition of final judgment for the plaintiff. 


D. W. Barnz, and Gro. W. Gaye, for the appellant: 
1. The court erred in entering judgment of non-suit 
nunc pro tunc, and reinstating the cause on the docket. 
9 Ala. 399; 11 Ala. 270; 8 Porter, 268. 
2. The probate court, under the provisions of the Code, 
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is a court of limited jurisdiction, as to the grant of admin- 

istration. The records of such courts must show, on their 

face, the facts which confer the jurisdiction.—Lister v. 

Vivian, 8 Porter, 377; Taliaferro v. Bassett, 3 Ala. 674; 

McCartney v. Calhoun, 11 Ala. 118; Bishop’s Heirs v. 

Hampton, 15 Ala. 767; 8. C., 19 Ala. 792; Commission- 

ers’ Court v. Thompson, 15 Ala. 189; S. C., 18 Ala. 696; 

Lamar v. Commissioners’ Court, 21 Ala. 772; Hamner v. 

Mason, 24 Ala. 485; Slaughter v. Cunningham, 24 Ala. . 
269; Gunn v. Howell, 27 Ala. 676; Commissioners’ Court 

v. Tarver, 25 Ala. 480. These jurisdictional facts cannot 

be shown by parol.—Springs v. Irwin, 6 Iredell, 28 ; Dunn 

v. The State, 2 Ark. 230; 1 Williams on Executors, 153. 

Nor is the recital of jurisdictional facts in the letters of 
administration, when they are not contained in the order 

or decree, sufficient to uphold the jurisdiction.—Nelson 

v. Griffin, 2 Yerger, 628; Ford v. Walsworth, 15 Wend. 

449; Saltonstall v. Riley, 28 Ala. 164. 

3. The plaintiff was not entitled to recover on the proof, 
because it was shown that he had parted with the posses- 
sion under a contract of hiring, which was unexpired when 
the action was commenced. The right of action, during 
the bailment, was in Dr. Howell.—Abercrombie v. Brad- 
ford, 16 Ala. 567; Reese v. Harris, 27 Ala. 305; 2 Greenl. 
Ev. § 640; 1 Chitty on Pleading, 152, 122; Fenner v. 
Kirkman, 26 Ala. 650. 

4, Proof of title in McEwen’s estate would not author- 
ize a recovery under the complaint, which was in the 
plaintiff’s individual name.—Williams v. Agee, 27 Ala. 
644; Crimm’s Adm’rs v. Crawford, 29 Ala. 623. 

5. The verdict does not conform to the issues joined. 
Wittick v. Traun, 27 Ala. 571; 2 Comyn’s Dig. 245-48 ; 
Brown v. Henderson, 4 Munford, 492; 4 Johns. 213. 


Byrp & Mor@an, conira.—l. The entry on the trial 
docket, in the handwriting of the presiding judge, was 
sufficient to authorize the amendment of the judgment 
nune pro tunc.—Moody v. Keener, 9 Porter, 252; Wilkin- 
son v. Goldthwaite, 1 Stew. 159; Williams v. The State, 
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29 Ala. 9; Hood v. Br. B’k, 9 Ala. 8325; Moore v. Horn 
& Bouldin, 5 Ala. 324. 

2. The plaintiff’s letters of administration were valid 
on their face, without the aid of extrinsic evidence; nor 
was there any evidence impeaching their validity. Under 
the Code, (§ 1693,) letters of administration are conclu- 
sive evidence of the authority of the administrator, until 
revoked. Ifthe record was defective, parol evidence was 
admissible in aid of it.—Doe d. Saltonstall v. Riley & 
Dawson, 28 Ala. 164; Duncan & Hooper v. Stewart, 
25 Ala. 408; Glazener v. Foster, 27 Ala. 391; Williams 
v. The State, 29 Ala. 9. 

3. The plaintiff did not sue as administrator, and was 
entitled to recover on proof of his prior possession only. 
Walker v. Landerdale, 17 Ala. 350; Burney v. Lambert, 
1 Wash. 308; Ageev. Williams, 27 Ala. 644. 

4, The defendant could not set up an outstanding title 
in a third person, with which he had no connection.—Mil- ' 
ler v. Jones, 29 Ala. 181; Shomo v. Caldwell, 21 Ala. 448; 
Miller v. Eatman, 11 Ala. 609; Dozier v. Joyce, 8 Porter, 
303; McGuire v. Shelby, 20 Ala. 456; Deslazo v. Lewis, 
58. & P.91; 3 Bibb, 98. 

5. The bailment to Howell was no obstacle to a recov- 
ery by plaintiff. As to third persons, Howell’s possession 
was that of Boynton.—Pitts v. Curtis, 4 Ala. 350; Magee 
v. Toland, 8 Porter, 36; 3 Bacon’s Abr. 1384. Moreover, 
the evidence showed that Howell, in effect, had either 
abandoned the contract, or had surrendered his interest to 
the plaintiff. 

6. The verdict was sufficient to support the judgment. 
Agee v. Medlock, 25 Ala. 381; Cullum v. Branch Bank, 
4 Ala. 26. 











RICE, C. J.—The proof made at the spring term, 1857, 
authorized the amendment of the judgment entry made 
at the fall term, 1856, in relation to the taking and set- 
ting aside the non-suit. . There was no error in allowing 
that amendment, and in placing the case on the docket 
for trial—Keese v. Billing, 9 Ala. R. 268; Edwards v. 
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Lewis, 18 ib. 494; Chighizola v. Doe ex dem. Eslava, 24 ib. 
2387. 

[2.] From the complaint it does not appear that the 
plaintiff, Boynton, sues here as the administrator of Jas. 
A. McEwen, deceased. But it is settled, that an admin- 
istrator, who as such has had possession of personal chat- 
tels of his intestate, is not obliged to sue in his represent- 
ative capacity for their recovery; and that he may sue for 
and recover them in his individual capacity.—George v. 
English, at the last term. 

Although the complaint does not, on its face, show that 
Boynton claims a recovery here as administrator of 
McEwen; yet, as he might recover under it upon his title 
and possession as such administrator, he had the right to 
prove that it was in his representative capacity that he 
here claimed a recovery. The return of the appraisers, 
as offered in evidence by him, tended to show that he 
claimed w recovery in that capacity, and was admissible 
for that purpose.—Calvert v. Morrow, 18 Ala. 67. 

No plea of ne unques administrator appears in the record. 
But, if such plea did appear, the evidence shows it to be 
untrue; and that Wm. M. Lapsley was the administrator 
in chief, and the plaintiff, Boynton, the administrator de 
bonis non of McEwen. The defendant could not be enti- 
tled to a verdict on a plea which was thus disproved; and 
there was, therefore, no error in refusing the 18th charge 
asked by the defendant. 

[3-4.] The construction of the order appointing Boyn- 
ton administrator of the estate of McEwen, was a matter 
for the determination of the court.—Wyatt v. Steele, 
26 Ala. R. 639. There was no evidence tending to show 
a want of jurisdiction in the probate court of Dallas 
county to make that order. It was, therefore, the duty 
of the circuit judge, who presided at the trial of this 
cause, to have told the jury, that the order was valid, and 
made by a court having jurisdiction to make it. In not 
telling them so, the circuit court erred. But the error 
was in favor of the defendant, who here complains of it. 
By committing that error, and making the validity of the 
order dependent on parol proof, the circuit court gave to 
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the defendant an additional chance for a verdict, to which 
he was not legally entitled. He certainly is not entitled 
toa reversal for an error which clearly did not injure him, 
but actually gave him one more chance for success than 
the law allowed.—Eslava v. Elliott, 5 Ala. R. 264; Miller 
v. Jones, 26 Ala. 247; Alford v. Samuels, 8 Ala. 95; Code, 
§§ 670, 672, 678, 675. 

[5.] As it was the duty of the court to have pronounced 
the order valid, it was not erroneous to charge that, in the 
absence of evidence to the contrary, the law presumed 
that the decedent died intestate. A valid grant of letters 
of administration, by the domestic tribunal of exclusive 
jurisdiction, is prima-facie evidence of the death of the 
alleged intestate, and of the right of representing him. 
Brickhouse v. Brickhouse, 11 Iredell, 404; Peterkin v. 
Inloes, 4 Maryland Rep. 175. 

[6.] The letters of administration may have been un- 
necessary, or redundant evidence. But the refusal to 
exclude such evidence, when, as here, the refusal could 
not injure the party objecting, furnishes no ground of 
reversal.—Elliott v. Eslava, 5 Ala. R. 264; Kyle v. Mays, 
22 Ala. 692; Garrett v. Garrett, 27 Ala. 687. 

[7.] When a plaintiffin detinue has shown a prior posses- VY 
sion, and made out a prima-facie case, the defendant cannot — 
defeat a recovery, by showing merely an outstanding title 
in another, with which he has no connection.—Dozier v. 
Joyce, 8 Porter, 303; Traylor v. Marshal, 11 Ala. R. 458; 
Lowremore v. Berry, 19 Ala. 130; McGuire v. Shelby, 
20 Ala. 456; Harker v. Dement, 9 Gill, 7. 

[8.] After evidence had been adduced, tending to show 
that the plaintiff, as administrator of McEwen, was in 
possession of the slaves in controversy; and that after 
such possession, and before this suit was commenced, he 
had hired them to Doctor Howell, in the summer of 1855, 
for the balance of that year, and had placed them in his 
possession; and that while they were thus in -his pos- 

ion, and before the commencement of this suit, the 
nt »ossion of them, without the consent of 
Fowell, and kep* them until after this 
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suit was brought,—it was proper to allow the plaintiff to 
prove by Dr. Howell, that “when the slaves were taken 
away from him, he went to plaintiff, and told him he 
would not sue for them, nor pay hire, if they were not 
returned to him, and requested plaintiff to sue for them.” 
That evidence certainly tended to prove, that the defend- 
ant had no connection with the title outstanding in Dr. 
Howell for the unexpired term of hire, if that title should 
be considered as an outstanding one; and it also tended 
to bring the case within the influence of the following 
principle, to-wit, that where slaves, during a bailment, 
are taken and converted by a third person, and the bailee 
thereupon refuses to proceed for the tort, and gives notice 
thereof to the bailor, and requests him to sue for them ; 
and thereupon the bailor brings detinue against the tort- 
feasor, the latter cannot defeat the action, by showing 
merely that the bailment was unexpired at the commence- 
meut of the suit.—Addison on Contracts, (edition of 1857,) 
416,417. Such conduct on the part of the bailee restores 
the right of possession to the bailor, and forfeits or sur- 
renders his own accruing rights under the contract. 
Grant v. King, 14 Vt. Rep. 3867; Farrant v. Thompson, 
5 Barn. & Ald. 826; Sanborn v. Colman, 6 New Hamp. 
Rep.-14 ; Hall v. Goodson, at the present term. 

If the final judgment is not in the proper form, it is 
fully as favorable to the defendant as it should have been. 
It does not deprive him of any legal right ; and he has no 
ground for complaining of it. 

What we have above said disposes of all the matters 
relied on for reversal, and requires us to affirm the judg- 
ment. 

Judgment affirmed. 
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RAMBO vs. WYATT’S ADM’R. 


[DETINUE FOR SLAVES.] 


1. Validity of grant of administration de bonis non.—It is essential to the validity 
of a grant of administration de bonis non, that the office should be vacant, at 
the time of the appointment, by the death, resignation or removal of the 
preceding administrator. 

. Resignation of feme covert administratriz—A married woman, to whom letters 

of administration were granted while sole, may resign her administration in 

the mode prescribed by the statute, (Clay’s Digest, 222, § 9,) without the 
concurrence of her husband ; and her resignation necessarily terminates 
that of her husband. 

Sufficiency of verdict.—A verdict in detinue, in these words: “ We find all 
the issues for the plaintiff, and that the slaves named in the proceedings,” 
{specifying them by name,] “ are the property of plaintiff, and that thesaid 
slaves are in value worth as follows,” &c.; “and as the plaintiff releases 
all damages for hire, we assess the value of said slaves, to-wit, $3,450, as 
damages for the plaintiff, to be discharged upon the delivery of said slaves 
by defendant to him,’’—is substantially correct and proper in form. 

4, Judgment corrected and affirmed.—In detinue, a judgment on verdict for the 
plaintiff, “that he recover of said defendant the said slaves,” (naming 
them,) “and, on the failure of said defendant to deliver said slaves to 
plaintiff when said plaintiff demands them, then that said plaintiff have and 
recover of said defendant the said sum of $3,450, his damages so assessed 
by the jury,”—though not in the proper form, will be corrected on error, 
and affirmed. 


to 


ed 


AppEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Jonn Giit SHORTER. 


Tuts action was brought by Thomas M. Williams, as 
the administrator de bonis non of the estate of Peter Wyatt, 
deceased, to recover certain slaves, to-wit, a negro woman 
named Maria, and her five children, which had belonged 
to said intestate in his life-time, and which the defendant 
claimed under a purchase, in 1845, from one Benjamin 
Mock, who derived title to them, in 1887, by a purchase 
from Mrs. Mary E. Wyatt, the widow and administratrix 
in chief of said intestate. The pleas were, “the general 
issue, the statute of limitations of six years, and ne unques 
administrator ;”’ the last plea being interposed, by leave 
of the court, against the plaintiff’s objection. It appear- 
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ed from the facts adduced in evidence on the trial, as to 
which there was no dispute, that plaintiff’s intestate died 
in Lowndes county, the place of his residence, some time 
during the year 1833; that letters of administration on 
his estate were granted by the probate court of said 
county, in November, 1833, to Mrs. Mary E. Wyatt, the 
widow of said intestate, and one William N. Mock; that 
Mrs. Wyatt afterwards married one Thomas D. Arm- 
strong, and, with her husband, removed to Louisiana; 
that no settlement of their administration was ever made 
by said administrator and administratrix, or either of 
them; that Mrs. Armstrong presented her written resig- 
nation to the court, but at what time does not appear; 
that the letters of administration granted to her and said 
William Mock were revoked by said probate court, at a 
regular term held on the 8th March, 1852, and letters of 
administration de bonis non were granted to the plaintiff at 
the same time; that these orders were made without 
notice to either Mrs. Armstrong or her husband, and after 
the death of said William N. Mock. The court charged 
the jury, “that, if they believed all the evidence in the 
case, they must find a verdict for the plaintiff; ”’ to which 
charge the defendant excepted. 

The value of the slaves was agreed on by consent, and, 
also, “that if the plaintiff recover them, then the verdict 
shall be for the above prices or valuation, to be discharged 
on the surrender and delivery of the said slaves to the 
plaintiff.” The verdict and judgment were as follows: 
‘This day came the parties,” &c., “and came a jury,” 
&e., “who, on their oaths, say, ‘We find all the issues 
for the plaintiff, and that the slaves named in the pro- 
ceedings,’ ” [specifying them by name, ] “ ‘are the property 
of the plaintiff, as the administrator of Peter Wyatt, 
deceased; and that the said slaves are in value worth as 
follows,’ ”’ (specifying the agreed value of each ;) “ ‘and 
as the plaintiff releases all damages for hire, we assess the 
value of said slaves, to-wit, $3,450, as damages for the 
plaintiff, to be discharged upon the delivery of said slaves 
by the defendant to said plaintiff.’ It is therefore consid- 
ered by the court, that the plaintiff recover of said defend- 
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ant the said slaves,’’ (naming them,) “ and, on the failure 
of said defendant to deliver said slaves to said plaintiff 
when said plaintiff demands them, then that the said 
plaintiff have and recover of the said defendant, the sum 
of $3,450, his damages so assessed by the jury, over and 
above his costs and charges by him in this behalf ex- 
pended.” 

The errors assigned are, the charge cf the court, and 
the rendition of the fina] judgment. 


Baye & NeSmiru, for appellant. 
Tuomas WILLIAMS, contra. 


WALKER, J.—The question of this appeal is, whether 
the administration de bonis non of the appellee, who was 
the plaintiff below, is valid. The solution of this question 
turns upon the point, whether the administration was 
vacant at the time of the appointment.—Matthews, adm’r, 
v. Douthitt and Wife, 27 Ala. 2738. Of the two represent- 
atives first appointed, one was dead, and the other, being 
the widow of the deceased, had married, and, with her 
husband, removed from the State. There had never been 
any settlement of the estate ; and the feme covert adminis- 
tratrix, in writing, subscribed by her, but not by her 
husband, resigned the administration. The subsisting 
administration was, upon these facts, without notice, 
revoked; and the plaintiff was thereupon appointed 
administrator de bonis non. 

This action of the court having occurred before the 
adoption of the Code, its validity must be tried by the 
pre-existing law. 

The death of the administrator terminated his office. 
The remaining representatives were, a feme covert admin- 
istratrix, and her husband, who intermarried with her 
after the commencement of the administration. Exclud- 
ing from our view the other questions which have been 
argued, we proceed to consider whether the written resig- 
nation, delivered into the proper office, of the feme covert 
administratrix alone, not participated in by her husband, 
terminates the administration of herself and husband. 
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By a statute adopted in 1821, (Clay’s Digest, 222, § 9,) 
it is enacted, “that any executor, executrix, administra- 
tor, or administratrix, may, by writing, by him or her 
subscribed, and delivered into the clerk’s office, resign his 
or her authority ; but, in such cases, he, she, or they, and 
his, her, or their securities, shall be bound for all the assets 
or effects which shall not have been duly administered 
or applied, or shall not be delivered to their successors 
respectively.” This statute clearly gives to every admin- 
istrator or administratrix the power to divest him or her- 
self of the trust. It does not admit of an exception from 
its provisions of any one holding the office by appointment 
of the court. Ifa feme, who marries after her qualifica- 
tion, can, during the coverture, be correctly denominated 
administratrix, she has the power of resignation, confer- 
red by the statute, and existing by virtue of it. 

An administratrix, after her marriage, is incapable of 
doing any act of administration, which might be to the 
prejudice of her husband, without his concurrence. 
2 Williams on Executors, ch. 4, 825, 826; Wentworth on 
Executors, 380; Wankford v. Wankford, 1 Salkeld, 299, 
306; Adair v. Shaw, 1 Sch. & Lef. 266; Kavanaugh and 
Wife v. Thompson, 16 Ala. 817; Pistole v. Street, 5 Por. 
64. This incapacity of the wife, and the capacity of the 
husband, to discharge all the offices of the administra- 
tion, result from the liability of the husband for the acts 
of the wife. It does not result from the cessation of the 
wife’s character as administratrix. The general remark 
in Kavanaugh v. Thompson, supra, that the husband 
“takes upon himself all the duties, and is entitled to all 
the privileges, which belonged to the administratrix before 
the marriage,” does not convey the idea, that by the cov- 
erture the wife has ceased to be administratrix, or that 
the trust is suspended as to her during the coverture. 
Some incapacity is imposed upon her, while she is sub 
potestate virt, but she still remains administratrix. She is 
a necessary party in all suits for and against the adminis- 
tration. She is liable, after the termination of the cov- 
erture, for the devastavits committed by her husband during 
the coverture; and after the termination of the coverture 
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she has the same power and authority, which she had 
before its commencement.—2 Williams on Executors, 
828, 1564; Adair v. Shaw, supra. These considerations 
show, that an administratrix retains her character of 
administratrix notwithstanding her marriage, and thus 
comes within the letter of the statute. 

In an old case of Der Rosa v. De Pinna, reported in a 
note in 6 Eng. Ecce. R. 167, a feme covert, to whom admin- 
istration had been decreed, was not allowed, on an appeal 
from the decree, to renounce the administration, to the 
prejudice of her husband who objected to it. By the 
English ecclesiastical Jaw, there was not an unqualified 
right of renunciation or resignation of an administration. 
1 Williams on Ex’rs, 484; McGowan v. Ward, 3 Yerger, 
875; Washington v. Blunt, 8 Iredell’s Equity, 253. The 
English ecclesiastical court could, therefore, exercise its 
power of allowing a renunciation by a feme covert in refer- 
ence to the husband’s wishes. The law here is different. 
There is here aright to resign. There is no qualification 
of that right, and the court is not clothed with authurity 
to make its exercise dependent upon the husband’s will. 

It would be inconsistent with the spirit of the law, 
which prescribes the incapacity of a feme covert, to imply 
the disability of a married woman to resign her adminis- 
tration. The protection of the wife is one of the objects 
of the law in the imposition of her disabilities. The 
resignation of an administration is a means by which a 
wife could protect herself against irreparable loss by the 
misconduct of a husband, inducted into the administra- 
tion by his intermarriage with her. Teo take away from 
her the right of resignation, which the statute gives, 
would, therefore, deprive her of a means of self-protection 
given by the statute. Her protection would not be con- 
sulted by implying a disability in her to resign. ‘The 
wife’s safety and protection will be less endangered by 
allowing her the exercise of her will in resigning an 
administration, than by leaving her without the means 
of ending her liability for her husband’s misconduct. 

For the reasons above set forth, we decide, that a feme 
covert administratrix has a right to resign her administra- 
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tion. Her resignation must, of necessity, terminate the 
administration of her husband, which exists only by virtue 
of her administration. 

The verdict in this case is substantially correct, and 
proper in form, as a verdict in the action of detinue. 
The judgment, however, is not the appropriate one. The 
error in it is merely clerical, and must here be corrected. 
The judgment, being thus corrected, is affirmed.—See 
Code, § 3037; Jackson v. Shipman, 28 Ala. 488. 





SMITH’S EXECUTOR vs. GARTH. 


[BILL IN EQUITY TO ENFORCE PARTNERSHIP AGREEMENT. | 


1. Alteration of written contract by parol.— Although a written contract may be 
changed or modified by a subsequent parol agreement ; yet loose or casual 
admissions or declarations of one party, apart from the other, and making 
no allusion to a change of contract, cannot avail to overturn the terms of 
a prior written contract. 

2. What constitutes partnership—A contract by which defendant, as evidenced 
by his receipts, agreed to invest in Indian lands moneys advanced to him 
for that purpose by plaintiff, to repay the money with lawful interest, and 
to divide equally between them the profits realized from the lands, is a 
mere contract for the loan of money, and does not constitute the parties 
partners inter sese. 

3. Resulting trust in lands bought with loaned money.—A resulting trust does not 
arise, in favor of the lender, in lands purchased by the borrower with the 
money loaned, although the money was loaned for the purposes of being 
invested in lands, under an agreement that the profits realized from the 
investment should be equally divided between the parties. 


AppEaL from the Chancery Court at Talladega. 
Heard before the Hon. James B. Ciark. 


Turts bill was filed by Jesse W. Garth, against the exec- 
utor, widow and heirs-at-law of Solomon C. Smith, 
deceased ; and sought to establish a partnership contract 
| between plaintiff and said Smith, in certain lands subject 
‘ to entry and sale at Lebanon, and to have an account and 
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settlement of the partnership matters. It alleged, that a 
verbal contract was entered into between said Smith and 
plaintiff, prior to Ist April, 1843, for the purpose of buy- 
ing and selling Indian lands on speculation, ‘ which con- | 
tract was afterwards set forth and expressed in certain 
receipts, or obligations, executed and delivered by said | 
Smith to complainant ;” that plaintiff advanced moneys 
to Smith under this contract at various times, which / 
Smith invested in lands in his own name; that some of 
these lands were afterwards resold by him at a profit, and ' 
others were unsold at the time of his death. 

The receipts referred to, which were made exhibits to 
the bill, and which were signed by said Smith, are in these 
words: 

“T have received of Jesse W. Garth fifteen hundred 
dollars, which I promise to use in the best manner I can 
to promote the interest of said Garth, by investing it in 
lands in the Cherokee nation. I do bind myself to repay 
the said Garth, in twelve months, the said sum of fifteen 
hundred dollars, with interest from this date; and what- 
ever I may make by the use of the said money, above 
the lawful interest, is to be divided between me and the 
said Garth. Signed this lst April, 1843.” 

“Somerville, April 18th, 1843. Keeeived of Jesse W. 
Garth four hundred dollars, which I am to invest in 
lands at Lebanon; and he is to be paid his money and 
interest back, and the profits are to be divided.” 

“July 18th, 1843. Received of Jesse W. Garth fifteen 
hundred dollars, which is to pay for lands already entered 
at the land-office at DeKalb; which money isto be refunded, 
with interest, in twelve months, with half that said lands 
inay have sold for above costs.” 

The defendants answered the bill, denying the alleged 
contract of partnership, insisting that the contract was 
but a usurious loan of money by Garth, and pleading the 
statute of frauds. 

The complainant took the depositions of several wit- 
nesses, for the purpose of proving admissions made by 
said Smith relative to the alleged contract between them. 
Jacob T. Bradford, one of these witnesses, testified as fol- 
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lows: “I heard Solomon C. Smith say, prior to the Ist 
April, 1843, that Gen. J. W. Garth was to furnish him 
with money, which he was to invest in lands then being 
entered in the Coosa district, and that the profits were to 
be divided between them. I do not recollect to have 
heard him say what profit he expected to realize in the 
transaction; but I heard him say that he used some of 
the money in entering some land, to be returned in twelve 
months, and that he was to receive two dollars for one; 
or, in other words, he had the lands transferred to him, 
and then sold it back for double the costs on twelve 
months time. I heard him say, that Gen. Garth was to 
furnish him with money to invest in lands, and that Garth 
had furnished him with money for that purpose. His 
declarations, to the best of my recollection, were, that 
Garth was interested in all the lands purchased by him, 
from the Ist to the 10th April, 18438, except his home- 
stead tract.” Levi W. Lawler testified as follows: “I do 
not recollect to have heard Smith say that he had formed 
a partnership with any one for the purchase and sale of 
land. He obtained the use of some money from me, say 
$1500 more or less, to pay out some pre-emption claims; 
saying at the time of the loan, that he expected to get 
$1500 from J. W. Garth soon, and would then refund it; 
which he subsequently did.” 2. W. Higgins testified as 
follows; “I recollect to have heard 8. C. Smith say, that 
J. W. Garth was interested with him in some land-entries 
which he had made.” 

On final hearing, on pleadings and proof, the chancellor 
rendered a decree for the complainant, establishing the 
alleged contract of partnership, ordering an account, &c. ; 
and his decree is now assigned as error. 


Wuite & Parsons, and L. Wyetu, for the appellants. 
The three receipts, on which the plaintiff below mainly 
relies to establish the alleged contract of partnership, 
differ from each in date, terms, and legal effect; but nei- 
ther one them is suflicient to establish a partnership. 
The contract or contracts evidenced by them show, that 
Garth was to have his money back, with interest, at all 
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events, with one half the profits, if any were realized: 
that he was to run no risk by the adventure; and that 
Smith was to be personally liable to him for the repay- 
ment of the money advanced. There were, then, two of 
the essential requisites of a partnership wanting—a joint 
fund, and a common risk. The contract was a mere loan 
of money.—Gow on Partnership, 14; Chase v. Barrett, 
4 Paige, 148; Hesketh v. Blanchard, 4 East, 143; Moyer 
v. Thorpe, 5 Taunton, 74; Muzzy v. Whitney, 10 Johns. 
228; Douglass, 653; 1 Campb. N. P. 329; 4 Espinasse, 
182; 1 H. Bla. 87; Denny v. Cabot, 6 Metc, 82; Moore 
v. Smith, 19 Ala. 774; Dunham v. Rogers, 1 Penn. St. R. 
255; 6 Watts &S. 139; 7 Leigh, 115; Hodges v. Dawes, 
6 Ala. 215; Shropshire v. Sheppard, 3 Ala. 733; 1 B. 
Monroe, 160. 

2. Smith cannot be held an implied trustee for Garth, 
as to the lands purchased with the money advanced by 
the latter.—Botsford v. Burr, 2 Johns. Ch. 409; Boyd v. 
McLean, 1 Johns. Ch. 590; White v. Jones, 3 Paige, 238. 


Jas. B. Martin, and §. D. CaBaniss, contra.—1. The 
agreement between Garth and Smith, as established by 
the evidence, constituted them partners inter sese.-—Collyer 
on Partnership, 13, 18, 83; Story on Partnership, §§ 33, 
34, 44, 46; Gilpin v. Enderbey, 5 Barn. & Ald. 954, or 
7 Eng. C. Law, 314; 3 Mees. & Welbs. 857; 16 John. 34; 
Burrows, 891; Peacock v. Peacock, 2 Camp. 25; 1 Dow. 
& Ry. 57. 

2. If the contract did not create a partnership between 
the parties, the complainant is entitled to relief, under 
the general prayer, on the ground that Smith held these 
lands in trust for him.—Cruise on Real Property, 856, 428 ; 
Foster v. Trustees of Atheneum, 3 Ala. 302; Doe d. Davis 
v. McKinney, 5 Ala. Rep. 719; Taliaferro v. Taliaferro, 
6 Ala. 404. 


STONE, J.—To constitute a partnership iter sese, there 
must be a mutuality of risks—an interest both in the \ 
profits and losses. These risks or interests are not 
required to be equal; nor is it important that they shall 
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agree in kind. The investment may be unequal, and the 
parties may agree to divide the profits unequally; yet, if 
it be one of the terms of the contract, that each shall 
share in the risks and losses, and also in the profits to be 
realized, this constitutes them partners as between them- 
selves. We will not attempt a collation of the authori- 
ties, but submit the following references, as sustaining the 
substance of these views: Wangh v. Carver, 2. H. Bla. 
235; Grace v. Smith, 2 Wm. Bla. 998-1001; Hesketh v. 
Blanchard, 4 East, 144; Gallop v. Newman, 7 Pick. 282; 
Bailey v. Clark, 6 Pick. 372; Denny v. Cabot, 6 Mete. 82; 
3 Kent’s Com. 28-4; Addis. on Contracts, (2d Am. ed.) 
721-2; 1 Parsons on Contracts, 132; Turner v. Bissell, 
14 Pick, 192; Vanderburgh v. Hull, 20 Wend. 70; 
Hodges v. Dawes, 6 Ala. 215; Moore v. Smith, 19 Ala. 
774; Burckle v. Eckhart, 1 Denio, 337 ; Lecroy v. Wiggins, 
at last term. 

The case of Gilpin v. Enderbey, 5 Barn. & Ald. 954, 
(7 Eng. Com. Law, 314,) is in conflict with the principle 
above stated. In that case, the parties called their agree- 
ment a partnership, and formally reduced it to writing. 
Enderbey, in fact, incurred no risks, and was not interested 
in the profits. Stripped of its machinery, it was a naked 
loan of twenty thousand pounds sterling, for ten years, at 
an interest of ten per cent., to be paid semi-annually; 
and the principal to be refunded at the expiration of the 
ten years. No matter what the profits of the adventure, 
Enderbey’s emoluments were not to be increased. No 
matter what the losses, he was not to share in them. A 
more naked and palpable loan of money, at usurious in- 
terest, cannot be conceived of. We cannot recognize 
this case as authority. 

In the case of Morrisett v. King, 2 Burrows, 891, each 
party was to share in the shop-rent and materials neces- 
sary for carrying on the trade, and each was to share in 
the profits and losses. It is wholly unlike the case of 
Gilpin v. Enderbey, supra. 

Whether persons have so acted, or held themselves out 
to the world, as that third persons can charge them as 
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partners, is a different question, which we need not now 
discuss. 

In the case we are now cosidering, we think the char- 
acter of the contract must be determined by the three 
receipts exhibited to the original bill. They furnish the 
written evidence which the parties themselves have made 
of their agreement; and the several oral admissions of 
Smith, which are put in proof, must, on well ascertained 
principles, be controlled by that written contract. Doubt- 
less, he, Smith, referred to the stipulations contained in 
those writings, whenever he spoke of the interest of com- 
plainant in the lands purchased. Those writings are more 
than receipts. They are contracts, requiring Smith to 
repay the money with interest, and to divide the profits 
of the enterprise. We do not deny the ability of parties, 
by subsequent agreement, to change or modify the terms 
of their contract.—See Stoudenmeier v. Williamson, 
29 Ala. We hold, however, that loose and casual con- 
versations, made by one party apart from the other, and 
which make no allusion to a change of contract, cannot 
avail to overturn the terms of a written contract. 

The first and third of the receipts, in date, disclose sub- 
stantially the same contract. Each bound Smith to pay 
the money in twelve months, with interest, and to pay to 
Garth half the profits of the speculation. The receipt 
for four hundred dollars agrees with the other two in 
every respect, except that it expresses no time when the 
money should be repaid. We think this receipt discloses 
a purpose and agreement to repay the money at all events, 
whether the lands, for the purchase of which it was to be \ 
expended, should be sold or not, and independent of the , 
contingent profit or loss at which the lands might be sold. { 
Thus construed, each contract or writing, so far as its | 
legal import is material in this case, is in substance the / 
same; namely, an agreement by Smith to pay the money ! 
and interest upon it in any event, and also to pay the ) 
one-half of the profits to be realized. This, if a valid \ 
contract, secured to Garth an interest in the profits. Did 
it impose on him any of the risk of the adventure? 

In Morse v. Wilson, 4 Term Rep. 353, Lord Kenyon 
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said: “The plaintiff, without having any partnership in 
contemplation, lent 2000/. to H. Wilson, for which he was 
to receive not only 5/. per cent. interest, but also such 
surplus profits as should arise from these two shares in 
the business; he himself not being bound on the other 
hand to make good to the partners any part of the losses 
which the trade might sustain. The simple question is, 
whether this is not an agreement to receive more than the 
dl. per cent. allowed by law for the forbearance of a loan. 
Most unquestionably it is.” 

Ashhurst, J., said: “‘ Where the principle is secured at 
all events, and yet more than 5/. per cent. may be got by 
the terms of the contract, it is usurious.” 

The other two judges concurred ; Buller, J., remarking 
as a controlling reason for his opinion, that “in this 
agreement provision is made to receive the profits, but 
none to engage for the losses of the trade.” 

This case seems to us to be identical in principle with 
the one under discussion, and to define the character of 
, this transaction as a loan of money, and not a partner- 
' ship dealing.—See, also, Grace v. Smith, 2 Wm. Bla. 
998, 1001; 1 Parsons on Contracts, 134. 

If, by the terms of this contract, it had been stipulated 
that Garth should be repaid the money advanced, out of 
the proceeds of the land when sold, or out of any other part- 
nership or joint effects, he would then have been involved 
in the risks of the adventure. In such case, a further 
stipulation that he should share the profits would not 
, have been usurious. We need scarcely repeat that this 
' contract is entirely unlike the one supposed. 

[3.] Having ascertained that this transaction is nothing 
more or less than a loan of money by Garth, to be repaid 
with interest, it follows, that the money, when he parted 
with it, ceased to be his, and became the property of 
Smith. Hence, there is nothing in this record from which 
a court of chancery can imply a trust in favor of Garth. 
The doctrine of resulting trust rests on a presumption ; 
and that presumption cannot be indulged, unless the 
party who invokes its application can show that the pur- 
chase was made with his funds.—Boyd v. McLean, 
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1 Johns. Ch. 582; Botsford v. Burr, 2 Johns. Ch. 405; 
Lewin on Trusts and Trustees, (14 Law Library,) 168 ; 
Sugden on Vendors, vol. 2, bottom p. 185; 2 Story’s Eq. 
§§ 1201, 1201 a. 

The above principles leave the complainant’s claim, 
whatever it may be, a purely legal demand, over which 
the court of chancery has no jurisdiction. 

The decree of the chancellor is reversed, and a decree 
here rendered, dismissing the complainant’s bill. Let the 
costs of this court, and of the court below, be paid by the 
appellee. 








Watker, J., not sitting. 


MOORE vs. LEA’S ADM’R. 


[ACTION AGAINST MASTER WURKMAN FOR BREACH OF CONTRACT.] 


1. Competency of agent as witness for principal—An agent. employed to procure 
lumber which his principal had agreed to furnish for the building or repair- 
ing of a church, is a competent witness for his principal, under section 2302 
of the Code, in an action brought by the latter against the master workman 
for a failure to perform the contract, although the defendant relies on the 

~ unsuitableness of the lumber as an excuse for his non-performance. 
Relevancy of evidence rebutting proof of readiness and willingness to perform.—De- 
fendant having proved that, at the time agreed on, he went to the place 
where the work was to be done, with his tools and workmen, for the pur- 
pose of commencing the work, but found fault with the lumber furnished 
by plaintiff, and did not begin the work,—any evidence, tending to show 
that he was at that time really proceeding to another place in the neighbor- 
hood, where he had undertaken another job, and falsely pretended that he 
was ready and willing to enter upon the performance of his contract with 
plaintiff, is relevant and admissible for the plaintiff, in rebuttal. 

3. Opinion of witness as expert, and general objection to evidence—A witness, who 
was alumber-dealer and the owner of a saw-mill, and who had furnished the 
lumber the quality of which was in controversy, having testified, “that he 
had delivered a great deal of lumber, and was a judge of the quality of lum- 
ber; and that the lumber delivered by bim was a fair average lot of lum- 
ber, and was in the aggregate fully as good as the average delivered and 
used in the country on buildings and for work of the kind specified in said 
contract,”’—held, that a general objection to this evidence might be over- 
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ruled entirely, because the opinion of the witness, as to the quality of the 
lumber delivered by him for the job in controversy, was good in part. 

4, Authority of agent, and non-performance of contract.— Where a workman, having 
been authorized by his employer to examine and decide upon the quality of 
the lumber to be used in the work, which the employer himself had agreed 
to furnish, but which he had engaged a third person to procure for him, 
failed to enter on the performance of the work under his contract, but did 
not notify his employer of the unsuitableness of the lumber,—Aeld, that the 
agency did not authorize the workman to create an excuse for his non- 
performance and neglect of duty as undertaker, by failing as agent to give 
notice to his employer, within a reasonable time, that the lumber was ua- 
suitable for the work. 


APPEAL from the Circuit Court of Madison. 
Tried before the Hon. Wm. S. Mupp. 


Tuts action was brought by the administrator of H. H. 
Lea, deceased, against Hugh N. Moore, to recover dam- 
ages for the breach of a written contract, which was in 
these words: 

“‘T agree to do the following work on the Presbyterian 
church at Whitesburg, in the best plain workmanship— 
that is: “One neat pulpit, $30; 10 stone pillars, 2 feet 
longer than the old ones, and 2 feet wide at bottom, dimin- 
ishing to size of sill, $80; extra studs in wall, $4; patch- 
ing weather-boarding, $5; 2 door-frames, with transom, 
$10; hanging, fitting, and locks to 2 doors, $2; —— out 
window-casing, $8; closing below sills with studs, $8; 
platform, with steps, $52; belfry, without blinds, $30; 
joists overhead, $3; —— and glazing windows, $8; raising 
house 43 feet, $15; hanging ten pairs of blinds, $11,25; 
cornice and roof to front, $30—$299. The belfry to be 
8 feet square, with pilasters at each corner, and a neat 
cornice all around; the front to have 7 square-dressed 
columns, with horizontal and raking cornice of a neat and 
suitable kind, not inferior to that on Mrs. C——’s house 
in Huntsville. I furnish no materials, except the stone, 
&c., for the pillars. I agree to have the work done as 
soon as possible after the materials are furnished, for 
which H. H. Lea agrees to pay, when the work is done, 
$299. Witness our hands and seals, this 20th November, 
1852.” (Signed by both the parties.) 

The complaint set out this contract, and alleged that 
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“plaintiff’s intestate complied with all its provisions on 
his part, and furnished the materials and lumber accord- 
ing to the stipulations of said agreement; but that defend- 
ant wholly failed to comply with any of the provisions 
thereof, whereby the materials and lumber furnished by 
plaintiff’s intestate, which were of the value of $500, were 
wholly lost.”” No pleas appear in the record. 

The plaintiff introduced one H. P. Evans as a witness, 
who had been employed by his intestate to procure the 
lumber for the work specified in the contract, and who 
had procured the lumber for that purpose, and had been 
paid for it by the intestate. The defendant objected to 
the competency of this witness, on the ground of interest, 
and reserved an exception to the overruling of his objec- 
tion. This witness testified, “that he was a lumber- 
dealer, and the owner of a saw-mill, to which he gave his 
personal supervision; that he had for one year paid spe- 
cial attention to the selection and delivery of lumber, and 
had delivered a great deal of lumber, and was a judge of 
the quality of lumber; and that the lumber delivered by 
him was a fair average lot of lumber, and was in the aggre- 
gate fully as good as the average delivered and used in the 
country on buildings and for work of the kind specified in 
said contract. To the admission of the opinion of this 
witness the defendant excepted.” 

The defendant read in evidence to the jury a letter from 
the plaintiff to himself, dated the 1st January, 1858, which 
was in these words: 

‘“‘Dear Sir: I was up at Whitesburg some days sinee, 
and examined the timber then delivered. All looked 
tolerably well, with the exception of what I took to be the 
columns for the front. They did not look to me like 
they would do atall for that part of the job. The weather 
has been so bad ever since, that I could not get up there. 
The timber for the columns must be sound, and have 
perfect corners, or it will be a poor-looking job when done. 
I wish you to look well to the timber being of good qual- 
ity that you put in the job, for that was the contract, and 
must be adhered to strictly. Simpsoncan, I know, furnish 
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pieces that will suit for columns. He will be passing 
Whitesburg soon, and I would like if you could see him, 
and get him to get another set. If those were intended 
for them that I saw, I cannot agree to have them worked 
in, even if I have to lose them. They may not be as bad 
as [imagine, and you may make them do by fitting in 
pieces in the deficient places. I don’t want them put up 
without having perfect corners to them. You will know 
whether they are of a sufficient size to look proportionate. 
I have just been measuring those in my portico, and will 
say that if I can get them 13}< 8 at the base, and a suitable 
diminish at top, that it will do, though I would rather 
have them 15> 8, if they could be got of that size. I 
would like for you to have the outside ready for painting 
as soon as you could get it. I want Mr. Culver to do the 
outside painting, with the exception of the window- 
blinds, belfry-blinds, and the front doors. I want to get 
Mr. 8. Adams to do these, also the pulpit, and all the 
inside painting. I hope he will be kind enough to in- 
struct Mr. C. how to make up the first coat to fill up the 
rough outside, so that it will not take so much white-lead. 
I would get him to do the whole job, but I must econ- 
omize, for I cannot raise money to pay full price for 
painting the whole job. I design buying my white-lead 
at Orleans, and sending it on at once afterI get there.” 

The court admitted this letter in evidence, “for the 
single purpose of showing that the defendant was made 
the agent of plaintiff’s intestate to determine upon the 
suitableness of the lumber for the work contemplated ;”’ 
and also instructed the jury, in reference to it, “that they 
were not to regard said letter as establishing a new con- 
tract, but for the sole purpose of showing that the defend- 
ant was constituted Lea’s agent to pass upon the suitable- 
ness of the lumber furnished ;”’ to both of which rulings 
of the court the defendant excepted. 

The other material facts, so far as they are necessary to 
a correct understanding of the legal points decided, ara 
stated in the opinion of the court. 

The errors assigned are, the rulings of the court on the 
evidence, and in the instructions to the jury. 
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Rosrnson & Jones, for the appellant. 
Waker, CaBaniss & BRICKELL, contra. 


RICE, C. J.—The contract for the breach of which this 
action was brought, is “a contract for the letting out and 
hiring of work by the great, or, as it is more commonly 
called, job or taskwork,’—a contract to build a church, 
the employer agreeing to furnish all the materials, “ ex- 
cept the stone, &c., for the pillars,” which the undertaker 
agreed to furnish.—Addison on Con. (edition of 1857,) 
443. The employer was bound to do every thing that 
was necessary to be done on his part to enable the under- 
taker to execute his engagement and earn the hire or 
reward, (Addison on Contracts, 446 ;) and as no time was 
appointed for peformance on his part, he was bound to 
perform within a reasonable time.—J0. 234. The under- 
taker was bound to enter upon his employment without 
delay, and to be active, industrious, careful, and diligent in 
the performance of the work; to doit according to orders 
given and assented to; to complete it within a reasonable 
period, if no precise time had been agreed upon for its 
fulfillment; and to exercise a reasonable amount of care 
and skill in its execution.—Addison on Contracts, 457, 
458. And after the materials which the employer had 
agreed to furnish were delivered under the contract, and 
put under the control of the undertaker, the general law 
of bailment for hire regulated his liabilities as to them, and 
he was bound to take the same care of them that a pru- 
dent and cautious man ordinarily takes of his own prop- 
erty; to exercise all reasonable and ordinary forethought 
and precaution for their protection and preservation ; and 
if a loss occurred from inundation, he must show that he 
had taken all such precautions as are ordinarily taken by 
prudent men to guard against the mischief.—Addison on 
Con. 459, 461. 

In the present case, Lea (the plaintiff’s intestate) was 
the employer, and Moore (the defendant) the undertaker. 
By the contract between them, Lea was to furnish all the 
materials, “except the stone, &c., for the pillars,” which 
Moore agreed to furnish. Mooreagreed “to have all the 
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work done as soon as possible after the materials”’ were 
furnished ; and nothing was said in that contract as to 
the quality of the materials which Lea was to furnish. 
Evans was not a party to that contract. The evidence 
tends to show, that Lea made another and different con- 
tract with Evans and another, by which the latter agreed 
to furnish the lumber which Lea in his contract with 
Moore had agreed to furnish, and that the lumber should 
be of good quality. Moore was not a party to that con- 
tract. It is evident that the verdict and judgment in the 
present suit cannot be evidence for Evans in another suit, 
except to prove the mere fact of their rendition, for which 
purpose they would be evidence for every body; and, 
therefore, Evans is a competent witness for the plaintiff, 
under section 2302 of the Code, even if it were conceded 
that he was interested in the event of the suit. Accord- 
ing to that section, interest in the event “goes to his 
credit only,” but does not render him incompetent, “un- 
less the verdict and judgment would be evidence for him 
in another suit’’—that is, evidence for him to prove 
something beyond the mere fact of their rendition. They 
could not have been evidence for him here to that extent, 
because they could not have been evidence against him, to 
that extent, had they gone contrary.—Atwood v. Wright, 
29 Ala. Rep. 346; Harris v. Plant & Co., at the present 
term. 

[2.] There was evidence tending to show, that the lum- 
ber which Evans and another had agreed with Lea to 
furnish was delivered by them at the place contemplated 
by the contract between Lea and Moore—the place where 
the church was to be built; and that it was delivered in 
the winter of 1852. The defendant having proved by 
Evans, on cross examination, that he (the defendant) 
went to the church “about the first of April, 1853, with 
his work-benches and some workmen; and that he exam- 
ined the timber or lumber on the ground, and found fault 
with some of it, because worm-eaten ; the plaintiff then 
offered to prove, by said witness, that he then told defend- 
ant, that he had delivered more lumber than the bill fur- 
nished called for, and to go to work at it, andif it turned 
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out that there was not good timber enough for the job, 
he would furnish more, and that he should not be delayed 
in his work.” To the introduction of what the witness 
told defendant, the defendant objected, but the court per- 
mitted it to go to the jury, and he excepted. 

The defendant proved by a workman, that he and 
defendant “went to the church about the first of April, 
1853, the time spoken of by Evans, with their benches 
and tools, with a view of going to work ; and that they did 
not do so, because defendant examined the lumber, and 
pronounced much of it unsuitable for the job,” &. “The 
plaintiff, in rebutting, offered to prove, that the defend- 
ant, in the spring of 1858, undertook and erected a steam 
saw-mill in the neighborhood of Whitesburg, (the place 
where the church was to be built,) in which he was him- 
self interested; but there was no further proof as to 
when he commenced or finished it, except that it was 
finished in the summer of 1853. The defendant objected 
to the testimony, but the court admitted it, and he ex- 
cepted.” 

The plaintiff also offered to prove, “ that while building 
said mill, and about the month of March, the defendant 
told witness, that as soon as he finished it, he would do 
the work on the church; to which the defendant objected, 
but the court admitted it, and he excepted.” 

The evidence embraced by these three exceptions, was 
admissible, at least, to repel the following inference, which 
might otherwise have been drawn from the defendant’s 
evidence, to-wit, that the defendant was really ready and 
willing, at the time he and his workmen went to the 
church, to do the work on it, and that he would then have 
begun the work but for the unsuitableness of the lumber 
which had been furnished for the purpose. The plaintiff 
had the right to show, that the defendant was really not 
ready and willing; that he did not goto the church, with 
his workmen and benches, for the purpose of going to 
work there; that the benches and tools and workmen he 
had with him there, were really intended for use in erect- 
ing the steam saw-mill in the neighborhood; and that the 
pretense of the unsuitableness of the lumber, and of his 
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readiness to go to work there, was a false pretense, 
designed to cover up his foregone determination not to do 
the work on the church before he had finished the steam 
saw-mill, if he did it at all. And as the plaintiff had this 
right, we cannot say that the evidence embraced by the 
three exceptions now under consideration, was irrelevant 
or illegal, or that it was improperly admitted.—Malhuish 
v. Collier, 15 Ad. & El. (N. 8.) 878; Rutherford v. 
Mclvor, 21 Ala. 750; Watkins v. Gaston, 17 Ala. 665. 

[3.] The opinion of Evans, who was the owner of a 
saw-mill in the neighborhood, and gave it his personal 
attention, and was a lumber-dealer, as to the quality of 
the lumber delivered by him for the job in controversy, 
was certainly good in part. The objection was to the 
whole of his opinion. As part of it, as offered, was admis- 
sible, there was no error in overruling the objection. 

[4.] All the evidence is set forth in the bill of excep- 
tions. As to the letter of Lea read in evidence by defend- 
ant, the court charged the jury, that they were not to 
regard the letter as establishing a new contract, but for 
the sole purpose of showing that the defendant was con- 
stituted his agent to pass upon the suitableness of the 
lumber furnished. To that charge the defendant except- 
ed. The letter was written on the first of January, 1853. 
It does not appear that it was replied to, or acted upon 
by the defendant. It was written by the employer to the 
undertaker, not to relieve him from his obligation to take 
care of the lumber and do the work promptly, but rather 
to quicken his diligence. If any part of it can be con- 
strued into an admission of the unsuitableness of any part 
of the lumber, the admission cannot possibly go beyond 
“‘ the columns for the front ;”’ and it is very clear that the 
unsuitableness of those columns could not, upon the evi- 
dence in this case, relieve the defendant from liability. 
But we think, the letter, fairly construed, does not 
amount even to an admission of the unsuitableness of 
those columns; for, after speaking of them, he adds, 
“they may not be as bad as I imagine,” &c. The letter 
directed the attention of the undertaker particularly to 
them, and authorized him, as agent for Lea, to pass upon 
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their suitableness, as well as upon the suitableness of the 
other portions of the lumber. But the agency created 
by the letter was not of such a character as to authorize 
the defendant, sustaining as he did the double relation 
of agent and undertaker, to create an excuse for his non- 
performance and neglect of duty as undertaker, by failing 
as agent to give notice to his principal and employer, 
within a reasonable time, that he had discovered or deter- 
mined that the lumber was unsuitable. And upon that 
ground, and in view of the whole evidence, and especially 
of the statement in the bill of exceptions, that the defend- 
ant never did enter upon the work, but suffered the ]um- 
ber to lie where it was delivered until the spring of 1854, 
and that there was no proof that Lea was ever informed 
that defendant objected to any portion of the lumber,—we 
are satisfied, that the defendant was not injured by the 
charge or any ruling of the court in relation to the letter. 
In other words, the court allowed the defendant all the 
benefit he was entitled to from it in this suit. 

We think it clear that, upon the evidence, the court was 
right in charging that, ‘in order for the defective and 
unsuitable condition of the materials to be an excuse to 
the defendant for not performing his contract, he must 
show that he gave the plaintiff notice thereof within a 
reasonable time after the discovery of the quality of the 
lumber.”—Story on Agency, 4th edition, § 208, and cases 
cited in note 1, on page 259. 

The bill ot exceptions states, that all the other charges 
excepted to, numbered from one to five inclusive, were 
given “in regard to the measure of damages.” If that 
statement is not itself a full answer to the objection made 
to the charge numbered two, that it assumes that the 
plaintiff had complied with the contract on his part, the 
following is a satisfactory answer to that objection, to- 
wit, that even if that charge makes such assumption, it 
did not injure the defendant, for the conclusion of that 
very charge was, that upon the assumptions or facts 
therein stated, “the defendant was not responsible’’ for 
the lumber. We deem it unnecessary to go into any fur- 
ther argument or detail. 
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We have carefully examined the ingenious arguments 
of the learned counsel for the appellant, upon the several 
points made for reversal; and our conclusion is, that 
there is no reversible error in any of the rulings or charges 
of the court excepted to by appellant. 

Judgment affirmed. 





WARD vs. REYNOLDS. 


[ASSUMPSIT ON NOTE GIVEN FOR PURCHASE-MONEY OF SLAVE. ] 


1. When witness may testify to want of knowledge—A want of knowledge respect- 
ing a disputed fact, by a witness who had ample opportunities of knowing 
that fact if it had existed, is competent evidence of its existence ; and the 
witness may testify, in such case, to his want of knowledge. 

2. Opinion of witness as to value of slave—A witness may give his opinion as to 

the value of aslave personally known to him, although it is not shown that 

he possesses any peculiar skill requisite to qualify him as an expert; and 
the word suppose, when used by him in answer to a question as to the value 
of a slave, will be held synonymous with the expression of his opinion. 

Proof of value of slave at place of sale—Where a witness testifies to the 
value of a slave personally known to him at his residence in Talladega, it 
cannot be assumed, that the distance between his residence and the place (in 

Perry county) where the slave was sold was so great, and the price of slaves 

at the two places so different, that the evidence of the witness would shed 

no light on the question of value at the place of sale. 

4. When witness may testify to opinion or conclusion.—A witness, in testifying to 
the value of a slave, may state that he “was considered a good hand,’ 
when the other parts of the deposition show that the witness knew the 
slave personally, and was expressing his own judgment, predicated on his 
observation, as to the qualities of the slave. 

. Proof of market value.—Proof of the market value of property is competent 
in determining its real value; and if any peculiar circumstances exist, 
which make the market value no criterion of the real value, they must be 
elicited on cross examination. 

. Admissibility of bill of sale for slave as evidence in action on note for purchase- 
money.—In an action on a note for the purchase-money of a slave, the 
defenses being fraud in the sale, want of consideration, and failure of con- 
sideration, the bill of sale given to the purchaser is relevant evidence for 
the plaintiff. 

Production of paper on notice—When a b'll of sale for a slave is produced 
by the purchaser, on notice from his vendor, it is admissible evidence for 
the party calling for it, without proof of its execution. 
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8. Measure of damages to purchaser for fraud and failure of consideration.—The 
purchaser of a slave, when sued on the note given for the price, is entitled 
to reduce the recovery to the actual value of the slave, on proof that the 
vendor falsely represented the slave not to be addicted to running away, 
and that the slave, after remaining in his possession about two months, ran 
away without cause, and had never been regained ; but he cannot, in such 
case, claim exemption from the payment of the entire purchase-money, as 
for a total failure of consideration, when it appears that he never offered 
to rescind the contract. 


AppEAL from the Circuit Court of Perry. 
Tried before the Hon. Ropert Doveuerty. 


Tuis action was brought by Walker Reynolds, against 
W. W. Ward and another, and was founded on a prom- 
issory note for $800, dated the 5th April, 1847, and pay- 
able on or before the 25th December next after date. 
The defendants pleaded, in short by consent, non assump- 
sit, fraud, want of consideration, and failure of consider- 
ation; and issue was joined on all these pleas. It was 
proved on the trial, as appears from the bill of exceptions, 
that the note was given for the purchase-money of a slave 
sold by plaintiff, through an agent, to said W. W. Ward; 
that said agent, “both before the sale, and while nego- 
tiating the same, informed said Ward that said slave was 
a negro of excellent character, and recommended him in 
every particular, extolling him both as to character and 
value, and giving as the only reason why he was sold 
that there had been a disturbance between him and 
another negro;” that the slave was, prior to the sale, in 
the habit of running away, and was sold on that account; 
and that, after remaining in Ward’s possession about two 
months after the sale, he ran away without cause, and had 
never been regained. 

The plaintiff took the depositions of William Wilson 
and three other witnesses, but declined to read them on 
the trial ; and the defendant having read them in evidence, 
with the exception of certain designated portions, the 
plaintiff then read these omitted portions. The portions 
of Wilson’s deposition which were thus read by the plaint- 
iff, against the defendant’s objections, were his answers to 
the fifth, sixth, and eighth direct interrogatories, and to 
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the second rebutting interrogatory. The fifth direct 
interrogatory to this witness was, “ Was the said negro 
man Bill, or was he not, a sound and healthy man, in 
mind and body?” The answer was, “As far as I know, 
or have heard, he was sound in mind and body.” The sixth 
direct interrogatory was, “‘ What was the value of the 
said negro when you knew him?” and the answer, “I 
suppose he was worth seven or eight hundred dollars in 1847.” 
The eight direct interrogatory was, ‘“ What was the dis- 
- position, and what the qualities of said negro?’ the 
answer, ‘‘ I never knew or heard of said negro to resist or rebel 
against his owner, or any other person who had authority to 
control him; he was considered a good hand.” The second 
rebutting interrogatory, and the answer thereto, were as 
follows: “Please state what Bill was worth, or would 
have brought, near home, or in the neighborhood where 
he was known as the ‘Red Fox.’” Ans. “J think he 
would have brought seven or eight hundred dollars.” The de- 
fendant objected to the answer to the fifth interrogatory, 
above stated, “on the grounds (with others) that it was 
irrelevant, and therefore illegal,’ and made the same 
objection to the answer to the second rebutting interrog- 
atory; but no grounds of objection were specified to the 
other answers. The court overruled each of the defend- 
ant’s objections, and he reserved exceptions to its several 
rulings. It should be stated, that the witness Wilson 
resided in Talladega county, and had there known the 
slave; and that the sale to the defendant was made in 
Perry county. 

“The plaintiff had given notice to the defendant’s 
attorney of record, to produce on the trial the bill of sale 
received by defendant for said negro when he purchased 
him; and during the trial, the defendant himself not 
being present at the trial, the defendant’s attorney was 
called on by the plaintiff’s attorney for said paper. In 
answer to said call, defendant’s attorney produced before 
the court a paper, of which “a copy is inserted in the 
bill of exceptions, and which is in the usual form of bills 
of sale, acknowledging the receipt of $800 ‘by note, in 
full payment for negro man Bill;’ containing a warranty 
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in these words: ‘‘ Which slave I.warrant sound in every 
respect, titles good, and a slave for life;” and signed, 
‘Walker Reynolds, by R. D. Rowland.” “On the pro- 
duction of this paper, under the circumstances aforesaid, 
the plaintiff’s attorney took the same, and offered to read 
it in evidence to the jury, without proof as to its execu- 
tion, or any other proof about the same except as above 
stated. The defendant objected to the reading of said 
paper as evidence; but the court overruled his objection, 
and allowed it to be read as evidence; and the defendant 
excepted.” 

“The defendant introduced evidence, tending to show 
that, if the character of said slave as a rnnaway had been 
known at the time of the sale to defendant, he would not 
have been worth, in the market where he was sold, the 
price for which he was sold, by from two to four hundred 
dollars. It was proved, also, that the negro worked two 
mouths for the defendant in his field, and conducted him- 
self very well during that time; but there was no evidence 
showing what said services were worth, or that they were 
worth anything, otherwise than as stated. It was con- 
ceded by the plaintiff, in open court, that a fraud had 
been practiced by his agent on the defendant in the sale 
of the slave; but plaintiff insisted, that he was entitled 
to recover the value of said slave, as shown on the trial, 
notwithstanding said fraud.” 

The court charged the jury, “that although it was con- 
ceded by the plaintiff, and they should find, that a fraud 
had been perpetrated on defendant by plaintiff’s agent in 
the sale of the slave; and although they should find that 
suid slave, after being in defendant’s possession for two 
months on his plantation, had run away, and was never 
caught by defendant, and was thereby lost to him; still 
they must find a verdict for the plaintiff, for the real mar- 
ket value of said negro, his character and qualities con- 
sidered, as proved before them by the evidence in the 
case.” 

The defendant excepted to this charge, and then re- 
quested the following charges: 

“1, That if the jury believe from the evidence that a 
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fraud was practiced on the defendant Ward in the sale, 
and that Ward derived no benefit from the purchase of 
the negro, then the plaintiff cannot recover in this case. 

“2. That if the jury believe from the evidence that a 
fraud was practiced on the defendant Ward in the sale of 
the negro, and that Ward derived no benefit from the 
purchase of the negro, and that he derived no benefit 
in consequence of the fraud practiced upon him by plaint- 
iff’s agent, then the plaintiff cannot recover in this case. 

“3, That if the jury believe from the evidence that a 
fraud was practiced on the defendant Ward in the sale of 
the negro, and there was no evidence showing that Ward 
derived benefit from the purchase of the negro, and the 
evidence showed that he received no consideration for the 
note sued on,.in consequence of the fraudulent repre- 
sentation of the plaintiff's agent, then the plaintiff can- 
not recover anything in this action. 

“4, That if the jury believe from the evidence that a 
fraud was practiced on the defendant Ward in the sale of 
the negro, and that he derived no benefit from the pur- 
chase of the negro, and that he derived no benefit in 
consequence of his relying upon the fraudulent represent- 
ations of plaintiff’s agent; and further, that the negro 
ran away from Ward, before he had notice of the fraud 
practiced upon him, and he had no chance to return said 
negro to plaintiff or his agent, and that he did not in any 
way affirm or ratify the sale after the discovery of the 
fraud, then the plaintiff is not entitled to recover in this 
action. 

“5. That if the jury believe from the evidence that a 
fraud was practiced upon the defendant Ward when said 
negro was sold to him, and that he wholly lost the negro 
in consequence of such fraud, then the plaintiff cannot 
recover in this action.” 

The court refused each one of these charges, and the 
defendant excepted; and he now assigns as error all the 
rulings of the court on the evidence, and in the instruc- 
tions to the jury given or refused, to which he reserved 
exceptions. 
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I. W. Garrort, for the appellant. 
Wm. M. Brooks, contra. 


WALKER, J.—It is contended that the answer of the 
witness Wilson to the fifth interrogatory was inadmissi- 
ble, because, stating no fact, it rather asserts the absence 
of all knowledge or information by the witness of any 
thing opposed to the fact desired to be established. The 
witness had, as appears from his preceding answers, 
known and lived within a mile and a quarter of the slave, 
for fourteen years; thus having had the amplest opportu- 
nity of knowing and hearing the fact, if the slave had 
been unsound in body or mind. The absence of any 
knowledge of the fact in controversy, by one having such 
opportunity as this witness had of knowing the fact if it 
existed, is properly held admissible evidenge, in the cases 
of Thomas v. DeGraffenreid, 17 Ala. 602, and Nelson v. 
Iverson, 24 Ala. 9. The former of those two decisions 
seems to go far enough to make the negation of all in- 
formation by such witness competent evidence. It was 
not in that case, uor is it in this, necessary to go so far; for, 
if that part of the evidence which asserts that the witness 
never heard of the disputed fact is inadmissible, the court 
did not err, in either case, in overruling the objection, 
which was a general one to the entire evidence; so much 
of it as denied all knowledge on the part of the witness 
being clearly legal. It is not necessary for us to decide, 
and we therefore do not decide, the question of the admis- 
sibility of the absence of information by the witness. 
See, however, Gilbert v. Gilbert, 22 Ala. 529. 

2. Three reasons are urged against the legality of the 
answer of this witness to the sixth interrogatory: 1st, 
that the supposition of the witness, as to the value of the 
slave, is not competent evidence; 2d, that it does not 
appear that he was competent to prove value; and, 3d, 
that proof of the value at another place than that where 
the slave was sold was inadmissible. The witness had 
known the slave for many years, and lived near him; and, 
after stating that he had so known the slave, he says, in 
answer to this interrogatory, “I suppose he was worth 
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seven or eight hundred dollars in 1847.” It is evident, 
we think, that the word suppose is used by the witness in 
the sense of believe, and that the witness really gives his 
opinion of the slave’s value. We deem the authorities 
sufficient to show that no peculiar skill is requisite to 
qualify one, who knows the property, to testify as to the 
value of a slave.-—Rembert & Hale v. Brown, 14 Ala. 
366; McCreary v. Turk, 29 Ala. 244; M.& W.P.R. R. 
Co. v. Varner, 19 Ala. 185; Chenault v. Walker, 14 Ala. 
151; Dixon v. Barclay, 22 Ala. 870; Reese v. Gresham, 
29 Ala. 91; Kellogg v. Krauser, 13 Serg. & R. 187; Gov- 
ernor v. Powell, 9 Ala. 83. 

3. It is possible that two places may be so remote, and 
the markets so diverse, that the value at one place would 
afford no aid to the mind in determining the value at the 
other. But such does not appear to have been the case 
here. The court could not assume, that the remoteness 
of the place where the witness resided and knew the 
slave, from that where the slave was sold, was so great, 
and the prices at the two places so different, that the 
proof of value by the witness would shed no light upon 
the question of value at the latter place.—Foster v. 
Rodgers, 27 Ala. 602. 

4, Separate objections were made by the appellant to 
each clause of the answer of the same witness to the 
eighth interrogatory. The objection to the first clause is 
in every respect similar to that made to the answer to the 
fifth interrogatory, which we have already considered ; 
and, for the reasons already stated, we decide adversely 
to it. The second clause, if it stood alone, would not be 
competent evidence. It is, prima facie, but a statement 
of the repute in which the slave was held as a laborer. 
But, before the plaintiff offered this evidence, the defend- 
ant had introduced the sixth cross interrogatory, and the 
answer to it. This cross interrogatory, manifestly refer- 
ring to the eighth interrogatory in chief, asks the witness, 
“What are the distinctive characteristics on which you 
predicate your opinion, given in answer to the plaintiff’s 
interrogatory, as to Bill’s character?’ To which the wit- 
ness replied: ‘ Bill, as I said, was a good hand; and my 
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reason for thus saying was, that he was active, able, and 
willing; with this exception, that he would occasionally 
run away.” When the answer to the eighth direct inter- 
rogatory, and the answer to the sixth cross interrogatory, 
are placed in juxtaposition, and considered together, it is 
manifest that the witness, in saying that Bill “ was consid- 
ered a good hand,” meant that he was so considered by 
the witness; and that he so considered him, because he 
was active, able, and willing. In Royall v. McKenzie, 
25 Ala. 874, the statement of a witness, that he regarded 
certain debtors as insolvent, was held admissible, because 
it appeared frcm the other portions of his testimony that 
his conclusion was based upon a knowledge of their cir- 
cumstances. So, in this case, the competency of the tes- 
timony is shown, when it appears that the consideration of 
the witness, as to the slave being a good hand, was based 
upon his knowledge that the slave was active, able and 
willing. The judgment of the witness, predicated upon 
observation, that the slave was a good hand, cannot be 
distinguished from matter of fact; and the admissibility 
of such evidence is established in this State-—McCreary 
v. Turk, 29 Ala. R. 244; Bennett & Fail v. Patterson, 
26 Ala. R. 605. 

5. The testimony of the witness, in answer to the 
second rebutting interrogatory, that the slave would have 
brought seven or eight hundred dollars, was properly ad- 
mitted. What property will sell for in the market is, 
generally, the controlling criterion in the determination 
of its value. Thus, we say that cotton is of the value of 
ten cents per pound, when it is selling at that price. It 
is true that incidental circumstances might, at a particu- 
lar time, or in a particular locality, cause an article to 
bring more or Jess than similar property of equal value 
would bring. If such circumstances existed, it would 
always be in the power of a party to protect himself by a 
cross examination. Such cases constitute exceptions to 
the general rule, and, in our judgment, do not afford a 
sufficient reason for bending the rule of evidence to them. 
A witness has no other criterion, by which to determine 
the value of property ; and it seems absurd that he should 
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be permitted to give his opinion in evidence, and yet not 
be allowed to state the predicate for it. 

The questions as to the admissibility of the different 
portions of the evidence of the other witnesses, to which 
objections were made, are not materially different from 
those which we have already considered ; and, indeed, no 
point is made upon them, different from those made upon 
the questions as to the admissibility of Wilson’s testimo- 
ny. In deciding that there is no error in the rulings of 
the court upon the questions of evidence already consid- 
ered, we have, in effect, decided adversely to the appellant 
upon the remaining points of evidence. The relevancy 
of all the evidence objected to is clear. It all contributes 
to show the value of the slave, or the correctness of some 
of the representations made by plaintiff’s agent at the 
time of the sale. The defendant’s plea of fraud was a 
general one, not confined to the slave’s habit of running 
away; and after the defendant had, under that general 
plea of fraud, introduced evidence of the representations, 
proof of the truth of those representations was clearly 
within the area of the controversy. 

6-7. The bill of sale was clearly relevant and pertinent 
evidence. It was the best evidence of the price paid, 
which, under the decision in Marshall v. Wood, 16 Ala. 
806, was admissible. The notice to produce it might 
have been given to the defendant’s attorney ; and its pro- 
duction by him, in obedience to the notice, would have 
the same effect as its production by the defendant in per- 
son.—1 Greenl Ev. § 562. Having been produced in 
obedience to the notice, by the party who claimed 
under it, it was admissible evidence, without any proof 
of its execution by the party who gave the notice. 
Tarleton v. Goldthwaite, 23 Ala. 346; 1 Greenl. Ev. § 571. 
We cannot sustain the objection that the paper was not 
identified. The bill of exceptions recites, that the defend- 
ant was notified to produce the bill of sale given to him 
for the negro at the time of his purchase; and that the 
defendant’s attorney, when called upon at the trial, pro- 
duced the paper read in evidence. The defendant must 
be held to have admitted the identity of the bill of sale. 
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8. Construing the charge of the court with reference 
to the evidence, and observing what facts in the case are 
clearly established and undisputed, we find that it presents 
this question: To what extent is the purchaser of a slave, 
without a rescission of the contract, entitled to resist the 
payment of the note given for the purchase-money, when 
representations were falsely made by the seller negativing 
the addictedness of the slave to running away, and the 
slave, after remaining in the service of the purchaser for 
two months, escaped without any cause, save the evil dis- 
position and habit existing before the sale, and has never 
been recovered. If personal property is valueless at the 
time of the sale, on account of its variance from the 
quality or character imputed to it by the fraudulent rep- 
resentations of the seller, the defense of the purchaser 
would certainly go to the entire purchase-money.—Row- 
land v. Shelton, 25 Ala. 217; Morehead v. Gayle, 2 Stew. 
& P. 224; Hogan v. Thorington, 8 Porter, 428; Worthy, 
Brown & Co. v. Patterson, 20 Ala. 172. Whether the 
property is valueless or not, the defrauded purchaser may 
rescind the contract. If the property is not valueless, 
and he does not rescind, he is entitled to the deduction of 
an amount equal to the difference between the value of 
the property on the supposition of its correspondence 
with the representations and its real value. These prin- 
ciples are so well settled in this State, that they cannot 
be considered open for discussion.—Marshall v. Grant, 
15 Ala. 58; Marshall v. Wood, 16 Ala. 806; Willis v. 
Dudley, 10 Ala. 933; Kornegay v. White, 10 Ala. 255; 
Worthy, Brown & Co. v. Patterson, 20 Ala. 172; Rowland 
v. Shelton, 25 Ala. 217; Gibson v. Marquis, 29 Ala. 668; 
Burnett v. Stanton, 2 Ala. 181; 8. C., 2 Ala. 195; Dill 
v. Camp, 22 Ala. 249. 

The property in this case was not valueless, either upon 
the testimony, or the hypothesis of the charge. The only 
deficiency consisted in the slave’s habit of running away. 
However much that may diminish, it does not destroy 
the value. It cannot be said that a slave is utterly value- 
less, because he has run away, or is in the habit of running 
away. There has been here no rescission. If the slave 
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was now regained, he would be the property of the defend- 
ant, and not of the plaintiff’ A party desiring to rescind 
must, upon discovering the fraud, offer the property to 
the vendor within a reasonable time. The escape of the 
slave is doubtless a sufficient excuse for the omission to 
offer the property to the plaintiff, or to offer to restore the 
title to him.—Dill v. Camp, supra. To perfect the rescis- 
sion of a contract, an offer to return the property, or to 
restore the title, is necessary nothwithstanding the escape, 
because the running away is neither the emancipation nor 
the destruction of the property. If a slave, warranted or 
represented sound, should die so soon after the sale as not 
to afford an opportunity to return or make an offer of the 
property, or a restoration of the title, the purchaser might 
be permitted to treat the contract as rescinded, without 
either such return, offer, or restoration.—Morchead v. 
Gayle, 2 Stew. & P. 224.. There, a return, or offer to 
return, would be useless. Here, the case is manifestly 
different. If the slave, under the influence of his pre- 
existing bad habits, had absconded on the day of the pur- 
chase, good faith would require an offer of the slave back 
to the seller, or an offer to restore the title, before the 
eontract ceuld be deemed rescinded. It cannot be as- 
sumed, that a slave, who has run away for a considerable 
time, has got into some country, his recovery from which 
is impossible; and that, therefore, he is of no value. 
Where a slave has been sold and delivered, having no 
defect save the habit of running away, against which 
there was a warranty or representation, there is not a total 
failure of consideration. The property in this case was 
not valueless; there was no rescission, and no total failure 
of consideration ; and the defendant was only entitled to 
scale the verdict down to the actual value of the slave. 
This was allowed by the charge of the court; and there 
was, therefore, no error in it. 

The first four charges asked by the appellant are all 
based upon the hypothesis, that the slave was of no benefit 
to the defendant, which is expressly negatived by the 
statement in the bill of exceptions that the slave labored 
two months for him. On this account, if no other, they 
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were properly refused. Carlisle v. Hill, 16 Ala. 398. We 
think these charges were abstract, for the additional rea- 
son, that one who has received a slave into his possession, 
upon a sale, cannot be said to have received no benefit by 
his purchase, because the slave escapes from him. He is 
still the repositary of the title to the slave, which is not 
shown to be worthless. 

Conceding that the fifth charge asked by the defendant 
asserts a correct proposition of law, it is totally inappro- 
priate to the case. The case here was that of damage 
resulting from a fraud, but not a loss of property produced 
by a fraud. The fraud was not the cause of the loss of 
the property—it was not the agency which caused the 
escape of the slave. The charge has no application to the 
case, and was properly refused on that ground, if no other. 

The judgment of the court below is affirmed. 


Stone, J., dissenting. 





EVANS vs. BILLINGSLEY’S ADM’R. 


[ASSUMPSIT FOR MONEY PAID.] 


1. When assumpsit for money paid lies in favor of sheriff ’s surety against defendant 
in execution.—A sheriff ’s surety, having paid a judgment recovered against 
him for his principal's default in failing to return or make the money on 
an execution, may recover the money in assumpsit from the defendant in 
execution, on proof of an agreement between the latter and the plaintiff in 
execution, pursuant to which the suit against the sheriff and his surety was 
instituted, to the effect that, if the money could be made out of the latter, 
the plaintiff would no longer pursue the defendant in execution. 

2. Admissibility of parol evidence in aid of record—Where it isa material question, 
whether a recovery against a sheriff’s sureties was founded on their princi- 
pal’s default in failing to pay over money collected on an execution, or in 
failing to return or make the money on the executien ; and the record does 
not show on which ground the recovery was had,—parol evidence is admis- 
sible to show that, by the charge of the court to the jury, the liability of 
the sureties was made to turn only on the sheriff’s default in failing to re- 
turn or make the money on the execution. 
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AppEAL from the Circuit Courteof Perry. 
Tried before the Hon. Rost. Doveuerry. 


Tus action was brought by James G. Evans, the appel- 
lant, against the administrator of Thomas Billingsley, 
deceased, to recover certain moneys alleged to have been 
paid by the plaintiff for the intestate in his life-time, and 
at his special instance and request; and was commenced 
in April, 1852. All the facts are contained in the bill of 
exceptions which was taken by the plaintiff, and which is 
in these words: 

“On the trial of this cause, it was proved that, on the 
5th August, 1848, the Branch Bank of the State of Ala- 
bama at Mobile brought an action of debt, in the circuit 
court of Perry, on tlie official bond of David Chandler, as 
sheriff of said county, against the sureties on said bond, 
amongst whom was John G. Evans, the plaintiff in this 
case, to recover damages for the default of said Chandler, 
as such sheriff, in failing to make the money, and in _fail- 
ing to return an execution, which had been issued on a 

judgment in favor of said bank, hereinafter more particu- 
larly described ; that said suit against Chandler’s sureties 
was tried at the spring term of said court, 1849; and that 
the only material evidence introduced on the trial thereof 
was, in substance, as follows : 

««*«The said bank recovered a judgment, in the county 
court of Mobile, for $768 96 damages, with $22 18 costs, 
against William Huntington, Henry Y. Howze, and 
Thomas Billingsley. On the 18th October, 1842, an 
execution was duly issued on said judgment, and came to 
the hands of David Chandler, who was then sheriff of 
Perry county, to be executed, on the 28th October, 1842. 
Said execution, which was returnable toa term of the 
county court of Mobile to be held on the second Monday 
in February, 1843, was not levied; but the following 
endorsement appeared thereon, to-wit: ‘ Satisfied, Febru- 
ary 13th, 1843. David Chandler, sheriff, by A. West, deputy 
sheriff.’ This execution, as was proved, Chandler failed 
to return according to law. Said West, the deputy of 
Chandler, and a witness for the bank, testified, that said 
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execution was satisfied on the 13th February, 18438, and 
not on the 16th February, as shown by his receipts to the 
defendant in execution.’ ”’ 

“The foregoing was the execution, touching which it 
was alleged in said suit that the aforesaid default of Chan- 
dler was committed. It further appeared in evidence on 
said trial, that Thomas Billingsley, one of the defendants 
in said execution, at the time of its issue, and thence con- 
tinually afterwards, resided in Perry county, and, during 
the whole of that time, owned and possessed a considera- 
ble real and pesonal estate in said county, worth largely 
more than the amount of said execution, out of which the 
money might have been made; that another fi. fa. was 
issued on said judgment on the 17th March, 1848, and 
another on the 20th July, 1846, both of which were 
returned by the sheriff, by order of the agents and attor- 
neys of the bank, without any action thereon; that 
another fi. fu. was issued on said judgment on the 27th 
February, 1847, and came to the hands of W. W. Stokes, 
as sheriff of said county, to be executed; that this last fi. 
fa. was levied, on the 22d May, 1847, on divers slaves 
belonging to said Billingsley, who thereupon replevied 
them, by executing a delivery bond, with one W. Cocke 
as surety, which bond was returned forfeited on the 7th 
June, 1847; that:an execution was afterwards issued 
against the defendants in said judgment and Cocke, the 
surety on the delivery bond, which execution was not 
delivered to the sheriff, but was held up by H. Davis, the 
agent and attorney of the bank in and for Perry county, 
and was afterwards returned by said Davis with an 
endorsement in these words: ‘ Not delivered, to await rule 
against Chandler ;’ that another fi. fa. was afterwards 
issued against the defendants in said judgment, with said 
Cocke, which was returned without any action thereon ; 
that said Cocke was solvent at the time of said forfeited 
bond, and ever since has been, and possessed of real and 
personal estate worth greatly more than enough to satisfy 
said execution, and it was always in the power of the 
plaintiff to make the money out of the property of the 
defendants in execution; and that James G. Evans, L. A. 
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Weissinger, Samuel Childs and Henry C. Lea were the 
sureties of said Chandler, on his official bond as sheriff of 
said county, at the time of the default complained of, and 
were the only defendants in said action. 

“The foregoing, it appeared, was all the evidence 
introduced on the trial of said suit against Chandler’s 
sureties ; and it was proved that, on this evidence, a ver- 
dict and judgment were rendered in favor of the bank, 
against the said sureties of Chandler, of whom plaintiff 
was one, for $1194 41 debt, and $119 44 damages, with 
costs, at the spring term of said court, 1849. It further 
appeared in evidence, that all of the defendants in said 
judgment, except the said Evans, were insolvent; that 
said Evans, on the 20th April, 1851, in the life-time of 
said Billingsley, paid and satisfied said judgment. It 
appeared in evidence, also, that when the sheriff was 
about to make the money out of said Billingsley on the 
alias and pluries executions on the bank judgment, an 
arrangemeut was entered into by and between Billingsley 
and the bank, at the instance of Billingsley, to the effect 
that a suit should be instituted against Chandler’s sure- 
ties, to recover the amount of said judgment out of them, 
and that in the meantime the execution against Billings- 
ley and others should be held up, and no steps should be 
taken to enforce the payment thereof out of the defend- 
ants, unless the bank failed to make the money out of 
Chandler and his sureties, and the proceedings against 
said defendants in execution were to await the result of 
the suit against Chandler’s sureties; that aftersaid agree- 
ment was entered into, and in pursuance thereof, the suit 
against Chandler and his sureties was instituted, and 
prosecuted to judgment as aforesaid; that Billingsley 
took an active part in the prosecution of said suit, and 
employed an attorney-at-law to appear and represent him 
in the prosecution thereof; that said attorney, in pursu- 
ance of said employment, did appear in said suit, and 
prosecuted it to judgment against Chandler’s sureties as 
aforesaid; that Billingsley frequently declared, during 
the progress of said suit, that he had paid the money on 
the bank execution first mentioned to the deputy of said 
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Chandler, and did not intend to pay it again, and that he 
wanted it made out of the defendants in said suit, to-wit, 
the sureties of said Chandler, and not out of himself. The 
bank’s agent, who made the said arrangement with Bil- 
lingsley, testified, that all the bank wanted was its money ; 
and that after it had got the money from said Evans, by 
means of said judgment against him and the other sure- 
ties of Chandler, the bank made no further effort, so far as 
he knew, to collect it out of Billingsley and the other de- 
fendants in the original execution. 

“The plaintiff offered to prove, that on the trial of said 
cause against Chandler’s sureties, the charge of the court 
to the jury who tried the cause was as follows: ‘ That if 
the sheriff, David Chandler, by mere neglect had failed to 
make the money on said execution, when the same might 
have been made out of the property of the defendants by 
the exercise of due diligence, or failed to return the same 
according to law, the measure of damages would be the 
amount of the execution, with interest thereon, and the 
plaintiff would be entitled to recover the same from the 
defendants in this form of action.’ This evidence was 
rejected by the court, on the defendant’s objection, and 
the plaintiff excepted. It appeared in evidence, also, that 
the money paid by said Billingsley to A. West, the deputy 
of said Chandler, was not paid until after the return day 
of said bank execution, and when the sheriff had no 
authority as such to receive it; and that said Billingsley 
was the intestate of the defendant. 

‘This being all the material evidence in the cause, the 
court charged the jury, that they must find a verdict for 
the defendant; to which charge of the court the plaintiff 
excepted.” 

In consequence of these rulings of the court, the plain- 
tiff took a non-suit, which he now moves to set aside; 
assigning as error the exclusion of the evidence offered by 
him, and the charge of the court to the jury. 


Wm. M. Brooks, for the appellant. 
I. W. GaRrort, contra. 
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‘ STONE, J.—Our decisions clearly settle the following 
principles : 

1. If a sheriff, having an execution in his hands for 
collection, himself pay the plaintiff his demand, this pay- 
ment gives the sheriff no right of action against the 
defendant, unless the defendant had previously requested 
him to make such payment, or, after it was made, 
adopted the act, by insisting on it as a satisfaction of the 
execution. 

2. That a previous request by the defendant, or subse- 
quent adoption, as above supposed, clothes the sheriff 
with the right to sue the defendant, and recover the 
money, asso much money paid at the request of the 
defendant. These principles have been too long recog- 
nized and enforced, to be now open to controversy.—See 
Mooney & Black v. Parker, 18 Ala. 708, in which the 
previous decisions are collated; Poe v. Dorrah, 20 Ala. 288. 

In the case of Saint v. Ledyard & Co., 14 Ala. 244, the 
sheriff had returned the execution satisfied; and his sure- 
ties were forced to pay the money to the plaintiffs. <A 
part of the money had not in fact been collected by the 
sheriff; and the sureties, in the name of the plaintiffs, 
moved the court to vacate and set aside the return of 
satisfaction. Notice was given to the defendant, Saint ; 
and, on the hearing, the court granted the motion, and 
vacated the return. In considering whether the sureties 
had the right to recover the money so paid by them, this 
court said, “they [the sureties] were subrogated to all 
the rights of the former, [the plaintiff,] both against the 
sheriff and Saint.” 

We think the principle above asserted, as well as the 
reason on which it rests, will authorize the sheriff’s sure- 
ties, who pay off an execution, to recover of the defend- 
ant, in every case in which the sheriff himself, having 
paid the money, could recover. The question arises, 
then, could the sheriff Chandler, if he had paid the money 
to the plaintiff under the circumstances disclosed in this 
record, have recovered it out of the defendant Billingsley ? 
We will hereafter consider the question, what was the 
particular default of the sheriff, for which the bank recov- 
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ered the money of his sureties. For the present, we will 
assume it was either for not making the money, or for not 
returning the execution. 

The agreement between Billingsley, the defendant in 
execution, and the agent of the bank, was, that the bank 
should hold up its execution against Billingsley, until an 
effort should be made to collect the money out of the 
sheriff and his sureties; and it was certainly one of the 
terms of this agreement, as the testimony discloses, that 
if the bank recovered its demand from the sheriff and his 
sureties, then it would not further pursue Billingsley. 
As strong confirmatory evidence that this was the agree- 
ment, if such confirmation be necessary, we find that the 
bank, after obtaining its money, has rested satisfied, and 
has made no further effort to coerce payment from Mr. 
Billingsley. The testimony tends to show, that this 
agreement was entered into at the instance, and for the 
accommodation of Billingsley; and that he employed 
counsel to prosecute the suit, and fasten the liability on 
the sheriff and his sureties. From the testimony recited | 
in the bill of exceptions, we think the jury might have 
found the above to be the facts. 

In Cross v. Cheshire, 7 Exch. 43, the court held, that 
“if a person who owes a debt to A., by any contrivance 
causes B. to pay it, the action for money paid will lie to 
recover back the amount, and the machinery by which 
the mischief was brought about is utterly immaterial.” 
See, also, Addison on Contracts, (ed. of 1857,) p. 57. 

If the above facts be found by the jury, we do not hesi- 
tate to say, that they make out a case of payment at the 
instance, and with the approbation of the defendant, 
Billingsley. In fact, the effect of his agreement with the 
bank agent was an adoption by him in advance of the 
payment to be made by the sheriff and his sureties. These 
facts, if they exist, bring this case clearly within the prin- 
ciple asserted as No. 2, at the opening of this opinion; 
and, consequently, the charge of the court, which in- 
structed the jury to.find for the defendant, was erroneous. 

2. The transcript in this case does not contain the 
record of the suit which resulted in a recovery against 
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Chandler and his sureties. The bill of exceptions in- 
forms us, that it was a suit on his official bond, “ to re- 
cover damages for the default of said Chandler, as such 
sheriff, in failing to make the money, and in failing to 
return a certain execution,” &ce. This execution was in 
favor of the Branch Bank at Mobile, and against Billings- 
ley. The record does not inform us, whether the declara- 
tion on the sheriff’s bond contained a breach for not 
paying over money collected, or any other breach, save 
the two above noted. If the declaration did contain such 
third breach, for not paying over money collected, then the 
real ground of recovery will become a material inquiry. If 
the recovery from Evans was for not paying over money 
collected, of course no action will lie at his instance to 
recover it back from Billingsley. It, however, the recov- 
ery was either for not making the money, or for not 
returning the execution, then the case is within the rules 
above laid down. 

The pleadings, in suits at law, are frequently so gen- 
eral, or stated in so many varying forms to meet the 
emergencies of the proof, that the record entirely fails to 
identify the precise subject of contestation. In such 
cases, parol evidence is always admissible in aid of the 
record, to show the precise matters that were in proof, 
and that were submitted to the jury for their decision. 
The limit to the rule is, that such proof must be within 
the scope of the issues found inthe suit, about which the 
proof is offered. The question is one of identification ; 
and hence, all testimony, which tends to show what the 
jury did in fact pass on, should be received in evidence. 
The proof before the former jury, and the charge of the 
court, are evidently material and pertinent on such an 
inquiry.—Smith v. Kelly, 2 Hall’s N. Y. Rep. 217; Marsh 
v. Pier, 4 Rawle, 273; Ferrell v. Underwood, 2 Dev. 111; 
Gardner v. Buckler, 8 Cow. 120; Wood v. Jackson, 
8 Wend. 9; Phil. Ev. (by Van Cott,) part 2, pp. 14, 15; 
ib. 164; Chamberlain v. Gaillard, 26 Ala. 504. 

When the issue or issues are broad enough to admit of 
proof concerning two or more separate demands or causes 
of action, it is also permissible to show that no proof was 
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offered as to one or more of such demands.—McLaughlin 
v. Hill, 6 Ver. 50; Bridge v. Gray, 14 Pick. 55; Young 
v. Fuller, 29 Ala. 464; Rakes v. Pope, 7 Ala. 161; Law- 
rence v. Hunt, 10 Wend. 80; Seddon v. Tutop, 6 T. R. 
607; Snider v. Croy, 2 Johns. 227; Phillips v. Berick, 
16 Johns. 136. 

In this case, we are unanimous in the opinion, that if 
the declaration, in the suit against Chandler and his sure- 
ties, contained an averment that he (Chandler) had col- 
lgcted the money on the execution against Billingsley, 
and failed to pay it over on demand, it was competent for 
the plaintiff in this action to show that no proof was 
made on the former trial bearing on this averment, and that 
in fact no contest was had on that issue before the jury 
trying that case. The result of such proof, if believed, 
would be to show that the verdict of the jury against the 
sheriff and his sureties was based either on a failure to 
make the money, or a failure to return the execution. 
1 Green]. Ev. §§ 528, 529. 

If, however, the declaration contained the three breaches, 
for not paying over money collected, for not making the 
money, and for not returning the execution ; and if proof 
was offered and contest had upon each of these three 
issues, we think this will present a graver question than 
the one last above considered. This question has not 
been argued, and we forbear now to intimate an opinion 
upon it.—Chamberlain v. Gaillard, supra. 

It is contended for appellee, that there was no proof 
that the bank had ever received its money. The bill of 
exceptions tends to show the contrary. At all’ events, 
there was enough proof on this point to justify its submis- 
sion to the jury. 

For the error in excluding the evidence, and in the 
charge of the court, the judgment of the cireuit court is 
reversed, the non-suit set aside, and the cause remanded. 
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SALTMARSH vs. SMITH. 


[CREDITOR's BILL TO REMUVE CLOUD OVER TITLE TO REAL ESTATE. ] 


1. Revocation of agency by death—The death of the principal is a revocation of 
an agent’s authority to execute a deed, unless the power was coupled with 
an interest in the land to be conveyed ; and a deed, executed by the agent 
after his principal’s death, but ante-dated, is utterly void. 

2. Jurisdiction of equity to remove cloud over title to real estate——A creditor of dn 
estate which has been reported insolvent, having obtained a judgment 
against the administrator, may come into equity, to remove a cloud over 
the title to real estate, and to have such real estate then subjected to the 
payment of his debt. 

3. Assignment by widow of right of dower.—A transfer by a widow of her right 
of dower, before dower has been allotted to her, otherwise than hy release 
to the terre-tenant by way of extinguishment, is wholly inoperative as a 
conveyance. 

4. Costs—The chancellor’s decree having been reversed on error, at the in- 
stance of the defendant, so far as it directed a deduction from his debt 
against an insolvent estate for the value of the widow’s dower interest 
which he claimed, and affirmed on. all his other assignments of error, the 
costs of the appellate court were imposed on him, because it appeared that 
he was not entitled to claim any interest in the widow’s dower. 


APPEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Crark. 


Tuis bill was filed by John N. Smith, against Alanson 
Saltmarsh, and the heirs-at-law and administrator de bonis 
non of William Rutherford, deceased. Its material alle- 
gations were these: That in September, 1841, the com- 
plainant and said William Rutherford became sureties 
for one William Bower, on a note for a large amount due 
and payable to said Saltmarsh ; that suit was brought on 
this note, and in the fall of 1845, which was after the 
death of Rutherford, judgment was rendered against said 
Bower and complainant, for the whole amount due on 
this note; that Bower was insolvent, and complainant 
was consequently compelled to pay, and did pay, the 
whole amount due on this judgment; that said William 
Rutherford died in Dallas county, the place of his resi- 
dence, intestate, some time between the 13th March and 
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the Ist July, 1844; that letters of administration on his 
estate were duly granted by the probate court of said 
county, on the — day of , to ; that said admin- 
istrator in chief administered all the personal assets of the 
estate, and all the real estate except two city lots in 
Mobile, which are hereinafter referred to, and afterwards 
resigned or was removed; that letters of administration 
de bonis non were afterwards granted by said court to one 
L. D. Bradley, who received no assets belonging to the 
estate, and reported it insolvent; that on the 20th July, 
1852, complainant had a notice issued to said Bradley, as 
administrator of Rutherford, notifying him that a motion 
for a summary judgment would be made against him, as 
such administrator, at the then next ensuing term of the 
circuit court of Lowndes; for one half of the amount of the 
judgment paid by complainant, as above stated, as surety 
for Bower; that under this notice a judgment was ren- 
dered in favor of complainant, against said administrator, 
at’ the spring term of said court, 1858, which, in conse- 
quence of the insolvency of said estate, was ordered to be 
certified to the probate court of Dallas in accordance with 
the requisitions of the statute; and that no payment was 
ever made on this judgment, or on the debt on which it 
was obtained, either by the administrator in chief or the 
administrator de bonis non of said estate. The bill further 
alleged, that said Rutherford in his life-time owned two 
city lots in Mobile, and had appointed said William Bower 
his agent to sell and convey them; that these lots were 
not sold by Bower during Rutherford’s life-time, but soon 
after his death, to-wit, about the 3d July, 1844, said A. 
Saltmarsh took possession of them, claiming to have pur- 
chased them from said Bower, as the agent of Rutherford ; 
that Bower’s deed to Saltmarsh was in fact executed after 
Rutherford’s death, and after his death was known to 
both of them, and was ante-dated as of the 13th March, 
1844, | 

The prayer of the bill was, “that an account be taken 
to ascertain the amount due to complainant on his said 
demand, and to ascertain whether there are any personal 
assets for the payment of said demand; that said. deed 
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made by William Bower to said Saltmarsh be declared 
inoperative and void; that said lots be sold for the pay- 
ment of complainant’s debts, with costs, and all right 
and title thereto be divested out of said heirs-at-law ; ” 
and the general prayer, for other and further relief, was 
added. 

Saltmarsh answered the bill, alleging that Bower’s deed 
to him was in fact executed before the death of Ruther- 
ford; that, even if it. was executed after Rutherford’s 
death, it was nevertheless valid and operative, because 
Bower's power of attorney was irrevocable, having been 
given to secure him on account of the purchase-money 
for said lots, which he had been compelled to pay for 
Rutherford; that respondent, on the 29th April, 1845, 
procured Mrs. Rutherford’s relinquishment of dower in 
said lots, a copy of which relinquishment is made an 
exhibit to the answer; that he was a creditor of Ruther- 
tord’s for a large amount, and should be allowed to hold 
these lots in part satisfaction of his debt, even if his 
deed should be declared void; and he prayed that his 
answer might be taken as a cross bill, and that appropri- 
ate relief might be granted to him in reference to these 
matters. 

The relinquishment referred to, which was endorsed on 
the deed executed by Bower, is in these words: 


“State of Alabama, Know all men by these presents, 
Dallas county. an I, Ellen Rutherford, wife of 
William Rutherford, deceased, late of Dallas county, for 
a valuable consideration paid to my said husband, do 
hereby transfer and relinquish all my right of dower to 
the within described lots or parcels of lands, to said A. 
Saltmarsh. In testimony whereof, I have hereuntvu set 
my hand and seal, this the twenty-ninth day of April, 
1845. ELLEN RUTHERFORD, [SEAL. ]” 
“Signed, sealed and delivered ° 
before me, day and date aoe. | 
Jno. M. Strona, J. P.” 


The deposition of William Bower was taken by the 
defendant Saltmarsh, but was suppressed by the chancel- 
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lor on the ground of incompetency from interest. Sev- 
eral other questions on the admissibility and competency 


| of testimony were raised before the chancellor, and 
decided by him; but, as they are not passed upon by the 
court, it is unnecessary to take further notice of them. 


On final hearing, on pleadings and proof, the chancel- 
Jor rendered a decree for the complainant; declaring the 
deed from Bower to Saltmarsh to be void, and ordering it 
to be canceled ; also, ordering an account.of the complain- 
ant’s debt, and a sale of the lots to satisfy it ratably with 
the claims of such other creditors as might come in and 
contribute to the expenses of the suit. He also decreed, 
that Saltmarsh might come in with the other creditors, 
on his contributing to the expenses; and ordered the 
master, if any part of Saltmarsh’s claim was allowed, and 
“he does not abandon the assignment of the widow’s 
claim to dower in said lots,” to ascertain the reasonable 
ralue of said dower interest at the time of the transfer or 
relinquishment, and to deduct the same from his claim as 
of that date. 

From this decree Saltmarsh appeals, and now assigns 
the same as error, together with the rulings of the chan- 
cellor on the testimony. 


Repaniepmmanes 


aan 


James H. CamMpsBeEt., for the appellant. 
D. W. Barve, contra. 


RICE, C. J.—Without looking te the deposition of 

Bower, it is established that the deed which he, as attor- 

ney of Rutherford, executed to Saltmarsh, for the real 

‘ estate here in controversy, was in fact executed after the 
death of Rutherford, although it was made to bear date 
before his death. The validity of the deed depends upon 

the question, whether the power given by Rutherford to 
Bower, under which Bower assumed to execute the deed, 
survived Rutherford. The general rule is, that a power 
ceases with the life of the person giving it. The excep- 

tion is, where the power is coupled with an interest—that 

is, with an interest in the thing itself, and not an interest 
only in that which is produced by the exercise of the power 
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itself. The power given by Rutherford to Bower was not 
coupled with an interest in the thing—the real estate ; it 
was not engrafted on an estate in the land; and, there- 
fore, it expired on the death of Rutherford. As the deed 
has nothing to support it except that power, and as the 
power had ceased before the deed was executed, the deed 
is utterly void.—Hunt v. Rousmanier, 8 Wheat. 203; 
Clayton v. Fawcett, 2 Leigh, 19; Haughtaling v. Marvin, 
7 Barb. Sup. Ct. R. 412; Scruggs v. Driver, 31 Ala. 274; 
Huston v. Cantril, 11 Leigh, 136. 

[2.] The deed was ante-dated. It purported to have 
been executed before the death of Rutherford, although 
in fact it was executed afterwards. Its invalidity did not 
appear on its face. It formed a cloud upon the title, 
which a court of chancery might remove, at the instance 
of a creditor of the estate of Rutherford, interested in 
having the real estate sold to advantage, and impediments 
to such sale removed. The equity of the bill is too clear 
to admit of discussion.—Dargan v. Waring, 11 Ala. Rep. 
988; Rugeley v. Robinson, 19 Ala. Rep. 404; Gordon v. 
Lowell, 21 Maine, 251; Henderson v. Burton, 3 Iredell’s 
Eq. Rep. 259; McDermott v. Strong, 4 Johns. Ch. R. 
687 ; Hadden v. Spader, 20 Johns. 554; Ashley v. Po- 
cock, 3 Atk. 208; Watts v. Gayle, 20 Ala. Rep. 817; 
Moffat v. Ingham, 7 Dana, 495; Hunt v. Acre, 28 Ala. 
Rep. 580. 

[3.] The nature and validity of the writing obtained by 
Saltmarsh, in 1845, from the widow of Rutherford, and 
endorsed on the deed, must be passed on. In passing on 
it, it must be noticed that it is not a relinquishment of 
dower by a feme covert under our law, (Clay’s Digest, 174, 
§ 10,) but a mere transfer to Saltmarsh of the widow's 
mere “ right of dower,”’—her dower never having been assign- 
ed to her. We consider it clear, upon authority, that 
before the widow’s dower has been assigned to her, she has no 
estate in the land; and her mere “title of dower is, for . 
most purposes, nothing more than a right of action, and, 
consequently, transferrable in no other mode than by 
release to the terre-tenant by way of extinguishment.”’—Park 
on Dower, 334, (11 Law Library ;) Ridgway and Wife v. 
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McAlpine, at the present term, and authorities there 
cited ; Green v. Putnam, 1 Barbour’s Sup. Ct. Rep. 500; 
Wallace v. Hall, 19 Ala. R. 367; Hunt v. Acre, supra. 

Saltmarsh had no title to the real estate, either legal or 
equitable, either under the deed or otherwise. The writ- 
ing endorsed on the deed, and signed by the widow, could 
not operate in his favor “by way of extinguishment ;” but 
could operate, if allowed to operate at all, only as a con- 
veyance of the widow’s mere right of dower. If it were 
allowed to operate as a conveyance, it would invest him 
with the right to maintain an action for it in some court. 
It cannot be allowed so to operate, but must be treated 
as wholly inoperative; and Saltmarsh must be viewed 
and treated as one who took and retained possession of the 
real estate without right or title. 

We understand the chancellor to have directed the 
register, among other things, that ifin obeying and exe- 
cuting the order of reference, he allowed any part of 
Saltmarsh’s claim of indebtedness against the estate of 
Rutherford, he should charge Saltmarsh with rent to the 
extent shown in the order, by deducting such rent from 
Saltmarsh’s claim ; and that he should also deduct from Salt- 
marsh’s claim the reasonable value of the widow’s dower inter- 
est, unless Saltmarsh abandoned the aforesaid transfer or 
conveyance of her claim to dower. We have shown above, 
that Saltmarsh got nothing by that transfer or convey- 
ance—that it was void; we must hold, therefore, that 
the chancellor erred in directing the deduction on account 
of the dower interest. In all other respects, the decree 
of the chancellor is fully as favorable to Saltmarsh as it 
should have been. 

From the view we take of the case, the same conclu- 
sion, as against him, would be attained, if we were to 
sustain his assignments of error as to the testimony of 
Bower, and as to the exceptions to the interrogatories to 
George Haige, and to the testimony of F. L. Owen. 
And as it is unnecessary to a correct decision of the pres- 
ent appeal, taken by Saltmarsh, we decide nothing as to 
these assignments of error, further than to say, that how- 
ever the law may be as to them, the other matters appear- 
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ing in the record show that he has no right to complain 
of any part of the decree of the chancellor, except that 
part which directed the deduction on account of the dower 
interest. In that particular, the decree is reversed; in all 
other respects, it is affirmed. 

As the main question in the case, and all others except 
the one above pointed out, were correctly determined 
against Saltmarsh, and asin chancery cases we have a 
discretion as to costs, we think it proper, upon the case as 
presented by the record, to tax him with the costs of this 
court, although in the single particular above pointed out 
there was an error committed against him. That error 
could not possibly have affected him, if he had abandoned 
the transfer or conveyance of the widow’s claim to dower. 
That transfer gave him no right, and the abandonment of 
it would not have cost or lost him any thing. When he 
comes here to obtain the correction of such an error, and 
all the main questions are decided against him, we will 
eorrect the error, but at his costs. Our predecessors went 
greatly beyond this in Powell v. Williams, 14 Ala. 476; 
and we are not sure that we could follow that case in all 
things. 

This decision must be understood as confined to the 
points made by the assignments of error of Saltmarsh, 
the appellant. Let the cause be remanded for further 
proceedings. 





Strong, J., not sitting. 





GARNER, NEVILLE & CO. vs. LEVERETT. 


[BILL IN EQUITY FOR RESCISSION OF CONTRACT. } 


1. Abandonment of possession by purchaser.—When a purchaser of land sceks a 
rscission of the contract in equity, on the ground of mistake, want of 
title, or defect of title, he is required first to abandon the possession of the 
land, unless its retention is necessary for his reimbursement or indemnity ; 
but, where fraud is the ground of his application, a different rule prevails. 
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2. Rents and profits —The right to the rents and profits of the land, during the 
purchaser’s occupation, does not pass to an assignee of the notes given for 
the purchase-money ; nor can such assignee assert any right to them, when 
made a defendant to the purchaser’s bill for rescission, except through the 
agency of a cross bill. 

3. Purchaser’s counsel fees not deducted from rents and profits—The purchaser is 
not entitled to a deduction from the amount of rents and profits during his 
possession of the land, for his counsel fees in the suit for rescission ; but 
the allowance of such a deduction by the chancellor is not available on 
error to an assignee of the notes given for the purchase-money. 


AppEAL from the Chancery Court at Mobile. 
Heard before the Hon. Wank Keyegs. 


This bill was filed by Hiram B. Leverett, against Ran- 
som Harrell, Francis Harrell and wife, Garner, Neville 
& Co., and Henry L. Reynolds; and sought, 1st, the 
rescission of a contract, by which complainant purchased 
certain lands from said Ransom Harrell; and, 2d, an in- 
junction of two judgments, obtained by said Garner, 
Neville & Co. and Reynolds, respectively, as assignees of 
the two notes given for the purchase-money. The 
ground on which a rescission of the contract was sought, 
was the two-fold fraud of said Ransom Harrell, the vendor, 
1st, in representing to the complainant, who was a stran- 
ger in the county where the lands lay, that he had a per- 
fect title to the said lands, free from all incumbrances, 
when there was a subsisting mortgage on them for a large 
amount, executed by the said Ransom ; and 2d, after com- 
plainant learned on inquiry from the probate judge that 
the legal title to said lands was not in said Ransom, but 
in his brother Francis Harrell, exhibiting and delivering 
to him a forged deed, purporting to be executed by said 
Francis Harrell and wife, and to convey the said lands to 
complainant. The contract was made in February, 1852; 
and the bill was filed on the 8th August, 1853. The 
purchase-money agreed to be paid was $1,000, for which 
complainant executed his two notes, for $500 each, pay- 
able on the 1st January, one in 1853, and the other in 1854. 
One of these notes was assigned by said Ransom Harrell 
to Garner, Neville & Co., who recovered a judgment 
against complainant before the filing of the bill; and the 
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other was assigned to said Reynolds. Myer & Rogers, 
the holders of the outstanding mortgage on the lands, 
having obtained a judgment on the notes which it was 
given to secure, filed their bill in equity, in June, 18583, 
for a foreclosure of the mortgage. Both the Harrells had 
left the State before the bill was filed, and were alleged 
to be insolvent. The complainant did not abandon the 
possession of the lands before filing his bill, because, as he 
alleged, he was unable to surrender them to his vendor, 
and thought it best to retain the possession for his own 
indemnity. 

Decrees pro confesso were duly entered against Ransom 
Harrell and Francis Harrell and wife, on publication 
against them as non-residents. Separate answers were 
filed. by Garner, Neville & Co. and Reynolds; insisting 
that they were purchasers of the complainant’s notes for 
valuable consideration without notice, and that he was 
chargeable with constructive notice of the mortgage to 
Myer & Rogers, which had been regularly recorded. 
They insisted on proof of the material averments of the 
bill, of which they were personally ignorant; and Rey- 
nolds incorporated in his answer a demurrer to the bill 
for want of equity.° 

On final hearing, on the pleadings and proof, the chan- 
cellor decreed a rescission of the contract of sale, and a 
perpetual injunction of further proceedings at law on the 
notes for the purchase-money ; and instructed the master, 
in stating the account between complainant and said 
Ransom Harrell, to “charge complainant with the use and 
occupation of the premises, and credit him with taxes 
paid by him on the land, and with the value of necessary 
and permanent improvements erected thereon by him 
during his possession under the contract, and with the 
costs of this suit, and with reasonable solicitors’ fees for 
the prosecution of the same.” 

Garner, Neville & Co. and Reynolds appeal from this 
decree, and now assign it as error. 


Darean & Hatt, and P. Hamitton, for appellant. 
A. R. MANNING, contra. 
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WALKER, J.—The vendor of the complainant perpe- 
trated a most gross and flagitious fraud upon him. The 
fraud consisted in the representation that the title was 
good, when the vendor had incumbered it with a mort- 
gage, to secure a debt equal to the value of the land; and 
in the delivery of a deed to the complainant as genuine, 
to which the vendor, without authority, subscribed the 
names of a third person and his wife, whom he repre- 
sented to have the title. The vendor has left the State, 
and is insolvent, and the mortgage is not discharged. The 
bill for a rescission was filed within a reasonable time 
after a discovery of the fraud. Upon these facts, the com- 
plainant was entitled to a rescission, without an abandon- 
ment of possession. 

If the want of title, or deficiency in the title, or a mis- 
take, had been the ground of the application for a rescis- 
sion, it would have been essential that the complainant 
should have first abandoned the possession, unless a 
retention had been necessary for his reimbursement or 
indemnity.— Young v. Harris, 2 Ala. 108; Elliott v. Boaz, 
9 Ala. 772; Greenlee v. Gaines, 13 Ala. 198; Parks v. 
Brooks, 16 Ala. 529; Read v. Walker, 18 Ala. 323; 
Foster v. Gressett, 29 Ala. 393; Gallagher v. Wither- 
ington, 29 Ala. 420. Where fraud is the ground of the 
application, a different rule prevails. There an abandon- 
ment of possession is not necessary to the maintenance 
of a bill for rescission, as is held in Cullum v. Bank, 4 Ala. 
387, § 10, and Read v. Walker, supra; see, also, Long & 
Long v. Brown, 4 Ala. 622. The distinction between 
fraud and other grounds for a rescission is, that fraud 
itself taints and vitiates the contract. Fraud alone is, in 
equity, sufficient to avoid it. 

In a court of law, a restoration of the property, or an 
offer to restore it, would be necessary, before the contract 
could be treated as annulled. Buta court of chancery, 
unlike a court of law, may require as a condition prece- 
dent to the rescission an abandonment of the land, and 
the payment for the use and occupation by the purchaser; 
and therefore does not adopt the same principle which 
prevails at law. Such is the flexibility of courts of equity, 


| 
! 
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in adapting their decrees to the actual condition of the 
parties, that its pervading excellence, in the language of 
Mr. Justice Story, is, “that it varies its adjustments and 
propositions so as to meet the very form and pressure of 
each particular case, in all its complex habitudes.”—Coflin 
v. Newsom, 2 Kelly, 640. In this last cited case, the 
supreme court of Georgia, in an able opinion, maintain 
the proposition which we have asserted, both by argu- 
ment and authorities, which seen to us altogether satis- 
factory. 

[2.] The rents, for the period of the complainant’s occu- 
pation, were due to the vendor, and not to the assignees 
of the notes given for the purchase-money. The latter 
had no lien on those rents, and the vendor’s right to them 
did not pass with the assignment of the notes. They 
could only recovery those rents as creditors of the vendor, 
subjecting a demand due him to the payment of their 
claims. That object could only be accomplished through 
the agency of across bill. The assignees of the notes in 
this case, having filed no cross bill, asserting their rights 
as creditors of their co-defendant, and asking an appro- 
priation of the sum due him to their benefit, had no right 
to any portion of the money ascertained to be due for the 
occupation of the land. It follows, that the chancellor, 
in ordering the payment to them of the value of the use 
and occupation of the land, less the counsel fees of the 
complainant, has rendered a decree more favorable to 
them than the law authorized. 

[8.] The chancellor certainly erred, in permitting the 
complainant to retain the amount necessary to pay his 
solicitors out of the rents due his vendor; but this error 
was to the prejudice of the vendor, and not of the 
assignees of the notes, who alone appeal and assign error. 
Although the case would on this point be reversible upon 
au assignment of error by the complainant’s vendor, it is 
not reversible upon the assignment of error by the 
assignees of the notes for the purchase-money. 

There is no error in the record, prejudicial to the appel- 
lants. The decree of the court below is affirmed. 
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BILLINGSLEA vs. WARE. 


[BILL IN EQUITY TO OPEN SETTLEMENT OF PARTNERSHIP ACCOUNTS. | 


1. On what grounds equity will open settlement of accounts—A settlement of part- 
nership accounts, between parties who dealt with each other at arms’-length, 
will not be opened in equity on account of the impaired health and depress- 
ed spirits of one of the parties, when the evidence is not sufficient to estab- 
lish his mental unsoundness. 

2. Compromise of settlement bars equitable relief —Equity will not open a settle- 
ment of partnership accounts, on proof of errors or mistakes, when it appears 
that the parties dealt with each other at arms’-length, and that the balance 
struck against the the party complaining was afterwards adjusted by vol- 
tary compromise, by which a large deduction was made in his favor. 

3. Mistake in stated account not cognizable in equity when legal remedy is adequate—A 
mistake in calculating the value of land, agreed to be taken, at a specified 
price per acre, in part payment of the amount due from plaintiff, as adjusted 
by compromise of a larger balance found due from him on settlement of 
partnership accounts, constituting in effect a mere over-payment, is no 
ground for equitable relief, when it appears that his note for the balance of 
the amount ascertained against him on the compromise is still unpaid. 

4. Relief must conform to allegations and prayer.—Under a bill seeking to open a 
settlement of partnership accounts, on the ground of errors, omissions and 
mistak*s, and to cancel a mortgage given by complainant to secure the 
payment of his note for the balance found against him, and alleging that 
nothing is justly due from him ona proper accounting, the complainant 
cannot have a decree for the reformation of the mortgage, nor for the re 
demption of the mortgaged property. 


AppEAL from the Chancery Court at Montgomery. 
Heard before the Hon. Wapz Keyss. 


Tuts bill was filed by C. C. Billingslea, against Robert 
J. Ware and Thomas M. Cowles, and sought to open a 
settlement of partnership accounts between the parties, 
and to cancel a mortgage given by complainant to secure 
the payment of his notes for the balance found against 
him on that settlement. The partnership between the 
parties was formed in 1834, for the purpose of buying and 
selling Indian lands on speculation. The settlement was 
had in July, 1848, and occupied several weeks; the par- 
ties being personally present, and also represented by 
counsel. On that settlement, a balance of $21,000, or 
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thereabouts, was found against Billingslea; but this bal- 
ance was reduced, by voluntary compromise between the 
parties, to $15,000. To secure this latter balance, Bil- 
lingslea executed his two notes to the other parties, for 
$2,250 each, secured by a deed of trust on slaves; and for 
the residue they agreed to take a tract of land from him, 
which was valued at $15 per acre. The alleged grounds 
of relief against this settlement were, 1st, complainant’s 
mental incapacity and physical debility at that time, which 
rendered him unable to properly conduct the settlement 
on his part, and of which the other parties took undue 
advantage; and, 2dly, errors and mistakes, to his pre- 
judice, which occurred on the settlement. The record is 
very voluminous, but the opinion of the court renders a 
more detailed statement of the facts unnecessary. On 
final hearing, on pleadings and proof, the chancellor dis- 
missed the bill; holding, that the complainant showed no 
sufficient reason for setting aside the compromise; and 
that the partnership books, exhibited by him on notice 
from the other partners, and which had been kept by 
him, showed on their face, from mutilations, erasures and 
interlineations, that he had been tampering with the evi- 
dence on which the account depended. The decree of the 
chancellor is now assigned as error. 


N. W. Cocks, and Joun A. Exmorg, for the appellant. 
Warts, Jupez & Jackson, and Wa. P. CuiLton, contra. 


STONE, J.—Conceding that, in July, 1848, the time 
when the parties had a settlement, Dr. Billingslea was in 
impaired health, and depressed in spirits; yet the evi- 
dence utterly fails to establish any mental unsoundness 
which can relieve him from responsibility for his acts, or 
place him in a more favorable attitude for opening those 
transactions, than if no attempt had been made to prove 
mental infirmity. The main testimony offered in his 
favor on this point of contest, is that of Dr. Bradley, Dr. 
Graham, and Mr. Mitchell. It is opposed by the stub- 
born facts which occurred during the settlement, as proved 
by Mr. Welsh, the clerk of their joint choice, and Judge 
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Mays, at that time the attorney and confidential adviser 
of Dr. Billingslea. The inference arising from these facts, 
is fortified and sustained by the testimony of the wit- 
nesses Phillips, Stewart, Owen, Wyman, Blue, Belar, 
Tarrant, Jewett, Wyatt, Fowlkes, and perhaps some 
others. There can be no doubt that Dr. Billingslea was 
then sane.— Watts v. Gayle, 20 Ala. R. 817, 826-7, and 
authorities cited. 

[2.] In 1834, a partnership was formed between the 
complainant and the defendants, for the purchase and 
sale on speculation of lands known as “ Indian reserved 
lands.” Dr. Billingslea was the chief operator, and was 
also both treasurer and book-keeper. Messrs. Ware and 
Cowles furnished the capital for the purchases. These 
purchases yielded a large profit on the investment; and 
at the close of active operations, there remained some 
lands undisposed of. 

Other companies were also formed, having the same 
object; and in two or more of these companies, these 
partners became interested. The interests, however, of 
the several partners were not always equal. The opera- 
tions of these companies also yielded profits. 

Betore the year 1848, Dr. Billingslea and Dr. Ware 
became unfriendly. In the summer of that year, the 
partners came together for a settlement; Dr. Billingslea 
of the one part, and Dr. Ware and Mr. Cowles of the 
other. An accountant was employed as clerk, and Dr. 
Billingslea was represented both by himself and by coun- 
sel. The work of stating the account, preliminary to @ 
settlement, consumed many days. Their investigations 
were marked neither by harmony norconfidence. At the 
close, a balance was stated against Dr. Billingslea, and in 
favor of Messrs. Ware and Cowles, of about twenty-one 
thousand dollars. A proposition was then made by Mr. 
Cowles, to compromise and settle the entire account, if 
Dr. Billingslea would pay fifteen thousand dollars. Dr. 
Billingslea accepted the offer, and subsequently Dr. Ware 
also acceded to the proposition, on the conditions which 
are found incorporated in the agreement which was then 
executed by the several parties. That agreement is copied 
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in the record, and clearly shows that the parties intended 
to settle finally, so far as Dr. Billingslea was concerned, 
all matters connected with their land transactions, and to 
dissolve their said copartnership. Thereupon, Dr. Bil- 
lingslea paid and secured Messrs. Ware and Cowles the 
sum which had been agreed on in compromise, and the 
settlement was regarded as closed. One note of two 
thousand two hundred and fifty dollars, executed by Bil- 
lingslea in settlement, and secured by mortgage on slaves 
with power of sale, remained unpaid when this bill was 
filed. 

The bill in this case alleges that, at the time of the set- 
tlement, Dr. Billingslea’s mind was not sound, and that 
advantage was taken of his condition; and he specifies 
many errors, which he avers were made in the settlement, 
greatly to his prejudice. The alleged errors range them- 
selves under several classes, among which we mention the 
following: 

1. In omitting to charge Ware with cotton received 
from Howard, which was charged to no one; 

2. In charging large sums to Billingslea which were 
received by Ware, and should have been charged to him ; 

3. Important mistakes and errors of statement commit- 
ted by the clerk in making up the account, preliminary 
to the settlement—consisting in part of important credits 
to which Billingslea was entitled, and which he did not 
obtain ; 

4, Mistakes of calculation in estimating the agreed 
value of certain lands, turned over by Billingslea in pay- 
ment of the balance agreed on in compromise. This 4th 
item we reserve for after consideration. 

The mental condition of Dr. Billingslea we have con- 
sidered. Nothing further need be said on this point. 

We do not propose to inquire into the extent of any 
errors that may have been committed, of the classes 1, 2 
and 8. All those errors preceded the agreement of com- 
promise. That agreement, and the surrounding circum- 
stances, as shown by the testimony, clearly contemplated 
that there might be errors in the statement of the ac- 
counts. The items which come under ,classes 1 and 2, 
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had been the subject of protracted disputation and discus- 
sion; andaccording to the testimony, no charge was made 
against Dr. Billingslea, to which he did not, at the time, 
give his assent. True, many of the items were never 
admitted by him to be just; but he gave his assent that 
they should be charged against him. It is.not shown that 
either of the parties had any knowledge of the errors of 
calculation into which the clerk was betrayed. 

We have, then, this plain state of facts: A protracted 
settlement was had, at arms’-length, by parties between 
whom there existed no confidence. No fraud, or undue 
influence, was practiced during that settlement, of which we 
have any proof. A balance of over twenty-one thousand 
dollars was found against Dr. Billingslea, and he volunta- 
rily entered into a compromise of al] matters connected 
with the settlement, and by it secured to himself a reduc- 
tion from his apparent indebtedness of over six thousand 
dollars. 

Compromise is a species of contract ; and when it rests 
on a valuable consideration, it is alike binding with other 
contracts of corresponding solemnity. The consideration, 
in this case, is the release to Billingslea of the six thou- 
sand dollars.—See Addison on Con. 96; Stewart v. Brad- 
ford, 26 Ala. 410. This species of contract cannot be 
weakened or destroyed, by proof that less was due than 
the sum agreed to be paid. If such were the case, com- 
promises would lose all their healing properties. 

The case of Paris v. Dexter, 15 Verm. 379, was, in its 
legal bearings, strikingly like the present. The court 
said: “To grant the relief prayed for, the orator must 
prove that, at the time he gave the note, he was in such 
an imbecile state of mind as to be incapable of under- 
standing the nature, effect and extent of the business he 
was transacting, arising from some temporary cause, or 
the infirmities of age; or he must show such overreaching 
and fraud on the part of the defendant, as will make it 
unconscionable for him to retain it.” 

In Allis v. Billings, 2 Cush. 19, the court said, ‘a com- 
promise and settlement, fairly made, of a doubtful claim, 
are binding on the parties, and are not to be open to fur- 
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-ther controversy.”—See, also, 1 Story’s Equity, § 131; 
Hoge v. Hoge, 1 Watts, 163, 217; Mitchell v. Ivey, 5 Litt. 
71; Trigg v. Read, 1 Humph. 529; Steele v. White, | 
2 Paige, 478. 

We find in this case no legal ground for opening the 
compromise. 

The mistake or miscalculation in the matter of the 
payment by Billingslea of the amount agreed to be paid 
to Ware and Cowles, stands on a different principle. Ac- 
cording to our understanding, that mistake occurred under 
the following circumstances: 

Pending the negotiation fora settlement, it was admitted 
that Dr. Billingslea had an interest in the undisposed-of 
tract of land, known as the east half of section thirty-one, 
township eighteen, and range twenty-two, called “the 
Yarger tract.” His interest in that tract was one-third 
of its value; but, under the contract of partnership, the 
tract was chargeable in the first instance with the money 
invested in its purchase. It was agreed by the parties 
that its value should be fixed at $15 per acre, or the 
round sum of forty-eight hundred dollars; and that Ware 
and Cowles would take from Billingslea his interest in 
the above tract at the above rate, in part payment of 
what might be found due from Billingslea on settlement. 

The parties, Billingslea and Ware, are at issue on the 
question of interest on this item. The calculation at the 
time of the settlement, and which is in evidence, shows 
that interest was allowed for the period of six and a half 
years ; and from this fact we would hold, that interest was 
to be allowed for the time above stated. 

As we understand the facts, the price of this land was 
fixed and agreed on. The sum $742 26, actually allowed, 
was not one of the facts covered by the compromise. A 
mistake was clearly committed, by subtracting from the 
agreed value of the “ Yarger tract of land,” the cost of 
that particular tract, when the entire cost of all the part- 
nership lands had been previously accounted for. The 
credit allowed for this item was only $742 26, when it 
should have been, according to our calculation, $2,482. 

This was a mistake, not made in stating the account, but 
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in paying the agreed balance; simply an over-payment. 
In other words, this item of payment was placed $1689 74 
below its real amount, thus leaving for after payment 
that apparent balance over the real amount. The after 
payment was, then, an over-payment to the above extent. 
The question arises, whether this over-payment gives 
equity to this bill, or has the complainant an adequate 
remedy at law? In this question is necessarily implied 
another; namely, does the correction of this error render 
a re-investigation of the account necessary ? 

We are satisfied that, if a re-statement of the accounts 
which preceded the compromise is a necessary pre-requi- 
site to the correction of the error above pointed out, then 
such re-investigation and re-statement are precluded by 
the terms of the compromise. We think, however, that 
the correction does not involve a re-statement of the 
account proper. No calculation need be re-made, save 
that which relates to the payment of the agreed balance. 
We have, then, the simple question of an over-payment 
by mistake. 

Money paid by mistake can be recovered in an action 
of indebitatus assumpsit. So, if property be paid and 
received as money, it is regarded as money, and all the 
incidents of money, as to the forms of legal proceedings, 
attach to it.—Cameron v. Clarke, 11 Ala. 259, 263; Stew- 
art v. Connor, 9 Ala. 803. 

But the principle is, in this case, presented in a still 
stronger light. Two notes were given to secure the bal- 
ance of the purchase-money. One of those notes, amount- 
ing to two thousand two hundred and fifty dollars, was 
outstanding and unpaid when this suit was brought. 
That note, to the amount of the mistake above pointed 
out, is without consideration ; and for this partial failure 
of consideration, the note is clearly open to defense at 
law. This fact, then, cannot give equity to the bill. 

It is contended for appellant that another item of pay- 
ment stands in the same category with the one we have 
been considering. If this be so, it is governed by the 
same legal principles. We state, however, that after 
carefully examining the record, we do not find enough in 
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it to justify us in affirming that there was any other mis- 
take committed, in the act of paying the agreed balance. 
We cannot discover how the item of $1146 50 was ap- 
plied; and, inasmuch as there was both a partnership and 
private settlement, the uncertainty must operate against 
the complainant. 

[4.] If it be contended that the bill can be sustained as 
one to reform the mortgage or deed of trust, the answer 
is that there are no averments, nor is there any attempt in 
the bill, to accomplish this object. If it be further con- 
tended, that this bill may be regarded and upheld as one 
to redeem the mortgaged property, we answer, that the 
frame and prayer of the bill forbid this. This is a bill to 
open the entire settlement, and to cancel the mortgage, 
on allegations that nothing is due; and there is no aver- 
ment by the complainant of readiness to perform, or ten- 
der of the amount due.—Nelson v. Dunn, 15 Ala. R. 502; 
Paulling v. Meade, 23 Ala. Rep. 505; Spoor v. Phillips, 
27 Ala. 193; Johnson v. Culbreath, 19 Ala. 348; Martin’s 
Heirs v. Tenison, 26 Ala. Rep. 738; Shep. Dig. 296, § 6; 
Equity Draftsman, 317. 

In any aspect in which we can view the case, we find no 
ground for reversing the chancellor’s decree. It is there- 
fore affirmed, with costs. 





MARTIN vs. DOLLAR. 


[BILL IN EQUITY FOR REFORMATION OF SHERIFF’S DEED. ] 


1. Void deed not reformed.—Equity will not reform a sheriff’s deed, on account 
of an incorrect description of the land, when the sale itself was a nullity 
because the judgment under which it was made was void. 

2. Levy-of attachment by constable—A constable has no authority, in this State, 

to levy or serve an original attachment, issued for a sum exceeding fifty 

dollars, and returnable to the circuit court ; and a judgment by default, 
predicated on such void levy, is absolutely void. 
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ApprAL from the Chancery Court of St. Clair. 
Heard before the Hon. James B. Ciarx. 


Tuts bill was filed by John Martin, the appellant, seek- 
ing the reformation of a sheriff’s deed in the description 
of the land, and an injunction of an action at law insti- 
tuted by the defendant in the judgment for the recovery 
of the land. The land was sold in 1838, under a judg- 
ment of the circuit court against one John Dollar, and 
was purchased by the plaintiff, who afterwards sold and 
conveyed to Fendall Robertson. The chancellor held the 
deed void, and therefore incapable of reformation, because 
the judgment against Dollar was predicated on the levy 
of an original attachment by a constable. He therefore 
dismissed the bill, and his decree is now assigned as error. 


Mor@an & Marty, for appellant. 
B. T. Pops, contra. 


RICE, C. J.—If the judgments of the circuit court, 
under which the complainant became the purchaser of 
the lands at the sheriff’s sale, were void, the alleged mis- 
takes in the sheriff’s deed cannot be corrected in a court 
of equity; because the sale of the lands under such judg- 
ments was a nullity, and passed no title, either legal or 
equitable, to the purchaser, (Stewart v. Nuckolls, 15 Ala. 
225 ;) and it would, therefore, be useless and vain for the 
court to correct the mistakes in the deed, even if they 
existed. The mere correction of them could uot possibly 
benefit the purchaser. To render him any service, the 
court would have to go further, and create for him a title, in 
the face of facts which showed he had none. The court 
cannot go that length. ri 

[2.] The judgments of the circuit court were by default. 
There was no notice or service of any kind, except the 
levy of the original attachments, by which the suits in 
which the judgments were rendered were commenced. 
That levy was made a constable, although each of the 
attachments was issued for more than fifty dollars, and 
was made returnable to the circuit court. If that levy 
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did not give that court jurisdiction to render the judg- 
ments, it had no jurisdiction to render them, and they 
are void.—EHslava v. Lepretre, 21 Ala. 552, and cases cited 
infra. The counsel for the complainant has not pointed 
out any law, which authorizes a constable to serve or levy 
an original attachment, issued for a sum exceeding fifty 
dollars, and made returnable to the circuit court; nor 
have we been able to find any such law. We decide, 
therefore, that a constable has no authority to serve or 
levy such attachment; that a service or levy of it by him 
is absolutely void, and will not give the circuit court 
jurisdiction to render a judgment; and that the judg- 
ments of the circuit court, resting as they do only upon 
such levy or service, are void.— Reed v. Perkins, 14 Ala. 
536; Harris v. Hardeman, 14 How. (U.S. Sup. Ct.) Rep. 
334; Eslava v. Lepretre, supra; Edwards v. Wickliffe, 
7 Ala. 715; Gresham v. Leverett, 10 Ala. 384; Blount v. 
Traylor, 4 Ala. 667; Caldwell v. Meador, 4 Ala. 755; 
Brooks v. Godwin, 8 Ala. 296; Dew v. Bank, 9 Ala. 323. 

It results from the foregoing views, that the complain- 
ant shows no right to relief, and that the decree of the 
court below must be affirmed. The appetant must pay 
the costs of the appeal. 





WHITE vs. WIGGINS, 


[BILL IN EQUITY TO ESTABLISH SET-OFF.] 


1. When legal set-off is cognizable in equity—One legal demand may be set off 
against another in equity, when the defendant is insolvent. 

2. Construction and effect of answer.—A literal denial in the answer of a mate- 
rial allegation of the bill, although it might be held insufficient on excep- 
tions, cannot be deemed an admission of the allegation. 

3. Burden of proof.—The onus of proving a material allegation of the bill, 
which is not admitted in the answer, is on the complainant. 


Apprat from the Chancery Court of Greene. 
Heard before the Hon. Jamzs B. Crarx. 
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Wess & Inez, for appellant. 
8. F. Hate, contra. 


WALKER, J.—The bill seeks to set off one legal 
demand against another, and is not maintainable in the 
absence of some equitable ground of protection against 
the payment of the respondent’s demand.—T. C. and D. 
R. R. Co. v. Rhodes, 8 Ala. 221. The ground of equity 
alleged is the insolvency of the defendant, and that is 
sufficient if it be established. 

[2.] In determining whether the defendant’s insolvency 
is established, we must inquire whether the answer can be 
regarded as admitting it, and if not, whether it is proved 
by the witnesses. 

The allegation of the bill is, “that the said Richard 
W. Wiggins is notoriously and hopelessly insolvent.” 
The answer of the defendant says: “That although he 
is very poor, and has been compelled to labor hard to 
support himself and family, still he has always, up to the 
present time, been able to pay his debts, and hopes and 
expects in future to be able to do so; that at the last 
term of the circuit court for Greene county, judgments 
to the amount of three hundred and eighty dollars were 
obtained against this respondent and others, as his sureties; 
that in a few days he expects to be able to settle up the 
same; and that heretofore no executions against him for 
any amount have been returned “no property; and this 
respondent therefore denies that he is notoriously and 
hopelessly insolvent, or that he is entirely unable to pay 
his debts, and avers that the same is untrue.” The 
answer again says, in response to a specific interrogatory, 
“that he is not insolvent as alleged in said bill.” 

Looking to the averment of the bill, and the parts of 
the answer responsive to it, as above presented, shall we 
regard the defendant’s insolvency as admitted? The 
authority cited in support of the affirmative of this ques- 
tion, is Grady v. Robinson, 28 Ala. 289. The point to 
be decided in that case was, whether the defendant was 
a member of a certain partnership. The answer denied, 
in general terms, that the defendant was a partner; but 
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the denial was connected with.a statement of facts, in 
such a manner as to show, in the judgment of the court, 
that it was based upon the facts stated, was a conclusion 
inferred thereform, and was made merely on account of 
those facts and by authority of them, and was intended 
to be a denial only so far as was justified by those facts. 
The facts did not negative the averment that the-defend- 
ant was a partner, but were regarded as virtually admit- 
ting it. There was, therefore, in that case, really no denial 
of the controverted fact. That case, when properly under- 
stood, does not disturb the principle asserted in Savage v. 
Benham, 17 Ala. 119. 

The defendant has not here contented himself with a 
denial, based upon, and referring to certain facts; but, in 
responding to a specific interrogatory, has taken up the 
subject a second time, and given a flat denial, not depend- 
ent upon any statement of facts.. This general denial, 
that the defendant was insolvent’as alleged in the bill, 
would, on exceptions to the answer, have been held insuf- 
ficient, but for the rule of practice which prohibits excep- 
tions to answers where a verification by oath is waived, 
because a literal denial, not meeting the charge, is insufti- 
eient.— Woods v. Morrell, 1 John. Ch. 103; 2 Dan. Ch. 
Pl. and Pr. 835. But it is not the case of an omission to 
answer, because there is a plain denial of the allegation 
in the manner and form in which it is made. An admis- 
sion of an allegation in a bill cannot be implied from the 
insufficiency of the answer to it.—Savage v. Benham, 
supra; Parkman v. Welch, 19 Pick. 231. 

[8.} Under the pleadings, the onus of proving the 
defendant’s insolvency was upon the complainant. We 
have carefully examined the entire evidence in the case, 
and are unanimously of the opinion, that it is not sufli- 
eient to authorize us to hold that it establishes the allega- 
tion of insolvency. 

The decree of the court below is affirmed, at the costs 
of appellant. 
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PROUT vs. ROBERTS’ ADM’R. 


[BILL IN EQUITY FOR RESCISSIUN OF CONTRACT ON GROUND OF FRAUD.] 


1. When purchaser may rescind for fraud.—If the vendor conceals a known and 
material defect’ in his title or iacumbrance on it, and thereby induces, the 
purchaser to make the contract, this isa fraud, for which the purchaser 
may claim a rescission of the contract in equity, though he has received. @ 
deed with covenants of warranty. 

2. Weight of contradicted answer as evidence.—An answer, contradicted in a ma- 
terial point, loses all weight as evidence. 


APPEAL from the Chancery Court of Franklin. 
Heard before the Hon. Joun Foster. 


Tuts bill was filed by James Roberts in his life-time, 
and was afterwards revived in the name of his administra- 
tor. Its object was to obtain the rescission of a contract, 
by which said Roberts purchased certain lands from one 
H. W. Prout, and an injunction to restrain the collection of 
the notes for the purchase-money, which had been trans- 
ferred to one James D. Long. The chancellor, on final 
hearing, rendered a decree in tavor of the complainant, 
which is now assigned as error by the defendants. 


Joun A. Noox, for the appellants. 
WIti1aM CoopEr, conira. 


STONE, J.—A vendor, who conceals from his vendee 
a known and material] defect in, or incumbrance on his 
title, and thereby induces him to purchase, is guilty of a 
fraud, for which the vendee may claim a rescission of the 
contract.—Cullum v. Branch Bank, 4 Ala. 21; Harris v. 
Carter, 8 Stew. 283; Young v. Harris, 2 Ala. Rep. 108 ; 
Greenlee v. Gaines, 13 Ala. R. 198; Bonham v. Walton, 
24 Ala. 513; Gressett v. Foster, 29 Ala.; Lanier v. Hill, 
25 Ala. 554; McLemore v. Mabson, 20 Ala. 137. 

In such case, chancery will rescind on timely applica- 
tion, even though the contract be evidence by deed, with 














ALABAMA. 
Prout v. Roberts’ Adm’r. 


428 











covenants of warranty, covering the defect of title in the 
concealment of which the fraud was perpetrated.—Cul- 
lum v. Branch Bank, supra ; Williams v. Mitchell’s Adm’r, 
80 Ala.; Read v. Walker, 18 Ala. 323. 

Whether it is necessary, in any case, for a vendee who 
seeks a rescission of a contract for the purchase of land, 
on the ground of fraud, to abandon the possession before 
he files his bill, we need not in this case determine. The 
purchaser in this case did abandon the possession, within 
a reasonable time after he discovered the fraud, and before 
he instituted his suit for rescission.—Wray v. Furniss, 
27 Ala. 471. 

The bill alleges, that, at the time complainant pur- 
chased the lands in controversy, the most valuable portion 
of the tract—that on which the mill stood, and which 
formed the chief inducement to the purchase—was the 
subject of an incumbrance in favor of Westmoreland ; 
that the existence of this incumbrance was known to H. 
W. Prout, the vendor; and that “fraudulently, and with 
intent to cheat and wrong and defraud your orator, he 
kept the facts concealed from your orator,” and repre- 
sented that he could make a good and sufficient title in 
fee simple. Complainant further avers, that he ‘ was 
wholly unapprised of the true state of facts at the time he 
made the purchase.” 

The answer does not deny complainant’s ignorance of 
this incumbrance, but admits it by strong implication, by 
denying that he, Prout, had any knowledge of the deed 
of trust referred to. He does not, however, deny that he 
knew of the existence of Westmoreland’s judgment. 
His attempt to relieve the land of the incumbrance crea- 
ted by this judgment, by establishing a transfer of the 
land by deed, is not to us satisfactory. He also sets up 
a satisfaction of that judgment, under the agreement to 
pay $500 and the fees due the attorney; but the proof 
shows that this agreement was violated, and nothing paid 
under it. 

The witness Westmoreland proves, positively, that H. 
W. Prout did know of the deed of trust to him, before he 
(Prout) sold to Roberts. Witnesses Matthews and Bul- 
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lard strongly corroborate the evidence of Westmoreland ; 
and the relations which the two Prouts sustained to each 
other, and to this property, coupled with the well estab- 
lished fact that P. H. Prout knew of the deed of trust to 
Westmoreland, constrain us to hold, that the answer of 
Prout in this, its most important particular, is overturned 
by the proof. 

Looking at this entire record, we do not entertain a 
doubt that Roberts was induced to make this purchase by 
the fraudulent concealment on the part of H. W. Prout of 
an incumbrance on the property, in amount almost equal 
to the value of the property itself. Neithercan we doubt 
that the mill, and the quarter section of land on which it 
stood, were the chief inducement to the purchase; and 
that, without that quarter, the other lands are of little or 
no value. 

[2.] It is alleged for appellant, that there is a fatal vari- 
ance between the contract set out in the bill, and that set 
up in the answer; that the answer is responsive to the 
bill, and is not disproved by the requisite measure of proof. 
The reply to this is, that the answer being disproved in its 
most material point—a point in which it is difficult to 
believe the defendant could be honestly mistaken—it 
loses all weight as evidence, and stands only as a pleading 
necessary to form the issue.—See Pharis v. Leachman, 
20 Ala. 662; Gunnv. Brantley, 21 Ala. 633. Under this 
rule, the evidence of Chancellor Townes sufficiently proves 
the contract, substantially as alleged in the bill. 

Neither the answer of Long in this case, nor the proof, 
makes a case for the application of the rule asserted in 
the 5th head-note to Lanier v. Hill, 25 Ala. 554. 

We deem it unnecessary to notice any other questions 
presented in the argument. The decree of the chancellor 
is affirmed, with costs. 
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WHITE vs. HASS. 
[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. ] 


1. Alteration of note.—The alteration of a note after its delivery to the payee, 
by the erasure of the place at which it was made payable, is presumed to. 
have been made by the payee, and, unless the assent of the maker is proved, 
renders the note void. 

2. Merger of original consideration in note-—Although a promissory note, not un- 
der seal, may not be a merger of the contract for which it was given ; yet 
the payee cannot recover on the original consideration, when his recovery 
on the note is defeated by proof of a material alteration by him, without 
the assent of the maker, which rendered the note void. 

3. General charge on evidence invading province of jury—Whenever there is an 
inference of fact to be drawn before the plaintiff can recover, a general 
charge in his favor is an invasion of the province of the jury. 


APPEAL from the Circuit Court of Barbour. 
Tried before the Hon. 8. D. Hate. 


TuIs action was brought by Louis B. Hass, against 
Robert T. White, and was founded on the defendant’s 
promissory note for $187 88, dated at Clayton, Ala., on 
the Ist May, 1854, and payable six months after date, to 
the plaintiff’s order. Inthe first count of the complaint, 
the note was described as above; the second count con- 
tained the additional averment, that it was “payable at 
the office of plaintiff in New York;” and a third count 
was added, for goods, wares and merchandise sold and 
delivered by plaintiff to defendant. The only plea, on 
which issue was joined, was non est factum. 

On the trial, as appears from the bill of exceptions, the 
plaintiff offered in evidence a note which corresponded in 
date, names and amount with that described in the com- 
plaint; but the words “at his office in New York,” “as 
originally contained in said note, were erased therefrom.” 
The plaintiff also read in evidence the protest of the note 
for non-payment, at Clayton, on the 6th November, 1854; 
and a letter from defendant to plaintiff, dated May 8th, 
1854, which, after acknowledging the receipt of a “bill 
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of cigars” sold by plaintiff to defendant, proceeded as 
follows: “ The understanding of the payment is incorrect. 
My understanding of the matter was simply this:. that I 
was to have this bill of cigars bought of you at six months 
from the time they came to hand. I therefore enclose 
you open note at the time mentioned, for the reason that 
we have no facilities in bank, and it would put me to 
inconvenience to have the same made payable in bank; 
and you may rest assured that I do not object to have my 
note payable in bank on the ground that I do not intend 
paying it punctually, for it shall be met to the day.” <A 
postscript was added to this letter, in these words: “ At 
the maturity of this note, send it to some friend of yours, 
either in Clayton or Eufaula, and you shall have the cash ; 
and inform to home sent.” 

“ The plaintiff then examined one Collins as a witness, 
who testified, that said letter was written by him for 
defendant, and at his request, and sent to plaintiff; that 
he also wrote said note which defendant signed; that said 
note, when signed by defendant, contained the words ‘at 
his office in New York,’ which had been erased since its 
delivery to plaintiff; also, that he (witness) was a mer- 
chant; and that an ‘open note’ meant a note payable at 
the office of the payee, like the one sued on; and that said 
note was given for cigars purchased by defendant from 
plaintiff. The plaintiff then introduced one Petty as a 
witness, who testified, that the note sued on was sent to 
him at maturity for collection; that he presented it to 
defendant for payment; that defendant said, he would 
pay one hundred dollars in cash on said note, if time was 
given him, and the balance by the first day of January 
next thereafter; that he (witness) not being at liberty to 
act further in the premises, turned the note over to the 
notary-publie by whom it was protested. The plaintiff 
also proved, that the legal interest of New York was seven 
per cent. 

“This was all the evidence; and thereupon the court 
charged the jury, that if they believed the evidence, they 
must find for the plaintiff the amount of said note with 
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interest ;’’ to which charge the defendant excepted, and 
which he now assigns as error. 


E. C. Buttock, for the appellant, cited the following 
cases: Brown v. Jones, 3 Porter, 420; Davis v. Carlisle, 
6 Ala. 518; Oakey v. Wilcox, 3 Howard, 331; Chitty on 
Bills, 204; Martindale v. Follett, 1 N. H. 95; Whitner 
v. Frye, 10 Missouri, 848; Newell v. Mavberry, 3 Leigh, 
254; Mills v. Starr, 2 Bailey, 359; Master v. Miller, 4 T. 
R. 320; Powell v. Divett, 15 East, 29; Burchfield v. 
Moore, 25 Eng. Law and Equity R. 123; Arrison v. Harm- 
stead, 2 Penn. (Barr,) 195. 


James L. Puan, contra, cited Humphreys v. Guillow, 
13 N. H. 385; Sutton v. Toomer, 7 Barn. & Cress. 416. 


RICE, C. J.—The alteration of the note was material, 
and appears to have been made after its delivery to the 
payee. The presumption is, that the alteration was 
made by him; and it is well settled, that such alteration 
of a note by the payee, without the assent of the maker, 
renders the note void. The alteration being shown, and 
the presumption arising that it was made by the payee, 
the burden was upon him to prove the assent of the 
maker to it. Ifhe failed to make that proof, he was not 
entitled to recover, either upon the note, or under any 
count founded on the same consideration with the note. 
For, although the note, not being under seal, may not be 
a merger of the contract for which it was given; yet, as 
the note was at first valid, there can be no recovery on 
the contract, unless the note still continues valid, and is 
produced in evidence, or proved to have been lost by 
time or accident. And to allow the payee, after he had 
designedly made a material alteration in the note, without 
the assent of the maker, to recover upon the contract for 
which the note was given, would be to depart from the 
sound and just principle, that “no one shall be permitted 
to take the chance of committing a fraud, without run- 
ning any risk of losing by the event, when it is detected.” 
Master v. Miller, 4 T. R. 329; Martendale v. Follett, 
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1 N. H. Rep. vy Chesley v. Frost, ib. 145; Humphreys 
v. Guillow, 15°%. 885; Newell v. Mayberry, 3 Leigh, 
250; Davidson v. Cooper, 18 Mees. & Welsby, 342; 
1 Greenl. on Ev. § 121. 

We will not say, that the facts proved by the evidence 
in the present case were not sufficient to justify the infer- 
ence by the jury, that the alteration was brought to the 
knowledge of the defendant; and that, when brought to 
his knowledge, he assented to it. But the court is not 
authorized, in such a case, to draw an inference of fact; 
and without such inference, the facts proved did not war- 
rant the court to declare, as a conclusion of law, that the 
defendant had assented to the alteration. As his assent 
is not stated by any witness, nor admitted, the court 
should have left it to the jury to determine whether or 
not he had assented to the alteration; and should have 
charged them, that if they believed he had assented to 
it, they should find for the plaintiff the amount of the 
note and interest. But, instead of doing so, the court 
charged the jury, that if they believed all the evidence, 
they must find for the plaintiff the amount of the note and 
interest. In thus charging the court erred, because there- 
by it took from the jury the determination of the question 
of fact, whether the defendant had or had not assented to 
the alteration. 

For the error above pointed out, the judgment is revers- 
ed, and the cause remanded. 











WISWALL vs. STEWART & EASTON. 
[BILI. IN EQUITY TO ESTABLISH RESULTING TRUST IN LANDS. ] 


1. Purchase by trustee enures to cestui que trust.—If a trustee buys in claims or 
titles adverse to the trust estate, the benefit of the purchase enures to the 
cestui que trust, on his election expressed within a reasonable time. 

2. Laches in election bars cestui que trust.—If the cestui que trust, when informed of 
the trustees’ purchase of an outstanding disputed claim, declines to consider 
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the purchase as made on his account,and engagesin a protracted litigation 
with them for the establishment of their legal title Maer the purchase, he 
cannot come into equity after the lapse of nearly six years from the pur- 
chase, after the action at law has been decided in favor of the trustees, and 
when the value of the lands has greatly increased, and have the purchase 
held to have been made for his benefit. 


Apprat from the Chancery Court at Mobile. 
Heard before the Hon. Wavr Keyzs. 


Tus bill was filed by Joseph Wiswall, the appellant, 
against Stewart & Easton, late partners in the practice of 
the law, and sought to have the defendants declared 
trustees for his benefit of the legal title to a certain tract 
of land. The tract of land in controversy, prior to the 
6th November, 1835, belonged to Joshua Kennedy, who 
on that day covenanted to sell it to one James L. Seabury, 
at the price of $3,000, payable in three annual installments, 
and executed to him a bond for titles. Under this con- 
tract, Seabury went into the possession of the land, built 
a new saw-mill on it, and carried on the business of mak- 
ing lumber. In May, 18388, Seabury conveyed this land 
by deed of trust to Wm. C. Easton, one of the firm of 
Stewart & Easton, as trustee for Wiswall, to secure a debt 
of near $10,000 ; the deed containing a power of sale, and 
being prepared by said Stewart & Easton as attorneys of 
both parties. Joshua Kennedy died in the fall of 1838, 
or soon afterwards, never having made title to said Sea- 
bury, but leaving a will which was duly admitted to pro- 
bate, and which empowered his executors to sell and 
convey his real estate. In 1842, Seabury applied for the 
benefit of the bankrupt act, and obtained his certificate of 
discharge on the 2d May, 1848. His interest in the 
premises mortgaged to Easton, as trustee for Wiswall, 
was included in his schedule of assets; but the assignee 
in bankruptcy abandoned it, because he deemed the 
amount of the mortgage debt greater than the value of 
the land. On the 21st June, 1847, Stewart & Easton 
obtained a conveyance of the land from the executors of 
Kennedy, in payment of professional fees due to them 
from said executors and their testator. The deed of trust 
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from Seabury tp Easton, as trustee for Wiswall, never was 
foreclosed; but, on the 6th July, 1850, Seabury released 
his equity of redemption in the premises to Wiswall. 
Stewart & Easton, after their purchase from the executors 
of Kennedy, brought an action of ejectment for the lands 
against Seabury, who was still in possession. They 
recovered a judgment in the court below, which was 
affirmed on error by this court, at its January term, 1853. 
See 22 Ala. 207. The bill in this case was filed on the 
29th March, 1853. The opinion of the court renders it 
unnecessary to notice any of the other facts of the case. 

The chancellor dismissed the bill, on final hearing, and 
his decree is now assigned as error. 


K. B. Sewat., for appellant. 
GerorcE N. Stewart, contra. 


WALKER, J.—It is unquestionably the law, that 
cestui que trust has the option to take the benefit of any 
purchase which the trustee may make, of claims or titles 
adverse to the trust estate, upon reimbursing the trustee 
to the extent of his outlay ; but it is equally certain, that 
the cestui que trust must signify his election to affirm the 
purchase of the trustee, and take the benefit of it, 
within a reasonable time.—White & Tudor’s Leading 
Cas. in Equity, (63 Law Library,) top pages 58, 54, 55, 56, 
notes to Keech v. Sanford; Scott v. Freeland, 7S. & M. 
409; Hawley v. Cramer, 4 Cowen, 716; Willard’s Equity, 
180; Hill on Trustees, 536, 382; Davone v. Fanning, 
2 John. Ch. R. 252; Jackson v. Walsh, 14 Johns. R. 407; 
Charles v. Dubose, 29 Ala. 367. 

Whether or not the election of the cestui que trust has 
been seasonably expressed, is not determined by any fixed 
rule, but depends upon the circumstances of the case. It 
becomes necessary, therefore, for us to look into the cir- 
cumstances of this case, to ascertain whether the election 
of the complainant to take the benefit of the purchase 
made by the defendants was seasonably expressed. The 
purchase of defendants was made nearly six years before 
the bill was filed, which was the first intimation by the 
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complainant, so far as we are advised, of gn intention or 
wish to treat the purchase as made for his benefit. The 
complainant knew of the purchase, either at the time it 
was made, or within a short time thereafter. He had 
reason to believe that the defendants purchased with a 
view to let him have the land in payment of debts due 
him. After the purchase, the complainant repudiated it, 
as one to which he would not consent. At the time of 
the purchase, the land was held by one Seabury, who had 
conveyed to a trustee for the benefit of the complainant, 
by deed of trust for the security of a debt, and who held 
under some arrangement with the complainant, whereby 
the latter forbore to foreclose his deed of trust. Seabury 
denied the title acquired by the purchase of the defend- 
ants, who instituted an action of ejectment, of which it is 
inferrible the complainant was cognizant, and which con- 
tinued for several years. Pending the action of ejectment, 
Seabury conveyed to the complainant his entire interest 
in the land. In the action of ejectment, a judgment was 
rendered for the defendants, from which a writ of error 
to this court was sued out. In this court, the judgment 
of the circuit court in the action of ejectment was affirm- 
ed. After the affirmance of that judgment, for the first 
time the complainant, by tiling the bill in this case, claim- 
ed that the purchase by defendants should be treated as 
one made for his benefit. When the defendants bought, 
they gave certainly the full value of the land, and more 
than the complainant had offered, or was willing to give. 
The land afterwards continued to deteriorate, and its value 
depreciated for some time; but the bill and testimony 
authorize the conclusion, that its value inereased before 
the commencement of this suit. 

Under these circumstances, shall we hold that the com- 
plainant has, within a reasonable time, signified his election 
to take the benefit of the purchase made by the defend- 
ants? Shall the complainant repudiate the purchase at 
first, when the land is of but little value, and when the 
title is disputed; permit the defendants to pay for the 
same, and lie out of the use of their money for nearly six 
years; dispute the title derived by them, and permit it 











JANUARY TERM, 1858. 43T 


Masterson v. Masterson. 








to be controverted in the name of another, really for his 
benefit, in a long litigation, in the circuit and supreme 
courts; and, after the title is established, and the land has 
probably become valuable, come in at the expiration of a 
period of near six years, and claim for the first time that 
he affirms the sale and claims the benefit ot it? There 
is neither authority, reason, nor moral right, for permit- 
ting him to doso. The defendants in this case have been 
guilty of no fraud. Conceding to the complainant every 
other point which he claims, the justice, right, and law of 
this case are against him upon the point we have consid- 
ered; and, therefore, without considering any other ques- 
tion, we affirm the decree of the court below. 





MASTERSON vs. MASTERSON. 


(BILL IN EQUITY FOR SETTLEMENT OF PARTNERSHIP AND ADMINISTRATION. ] 


1. Service of amended bill.—The failure to perfect service of an amended bill is 
an error for which the chancellor’s decree will be reversed, if any relief was 
obtained under the amendment ; secus, where the only object of the amend- 
ment, which was filed after the cause was at issue as to all the defendants, 
was to allow creditors, if any, to come in and prove their demands against 
the estate sought to be settled, and it appears that none came in. 

What relief may be obtained on answer, without cross bill—Under a bill filed by 
the personal representative of two deceased partners, against the widow of 
one, and the sole infant heir-at-law and legatee of both the decedents, ask- 
ing a settlement of the partnership accounts, and the direction of the chan- 
cellor in the administration of the two estates, the court may go on and 
settle the administrations, and render a decree in favor of the widow for 
her distributive share of her husband’s estate, without a cross bill filed 
by her. 


~ 


AppgEAL from the Chancery Court at Mobile. 
Heard before the Hon. Wave Keyes. 


The material facts are stated in the opinion of the court. 
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STONE, J.—The bill in this case was filed by Edward 
Masterson, against James H. Masterson, Jane Masterson, 
and Bishop Portier; the latter as trustee of James H. 
Masterson, who is a minor. Two appeals have been 
taken, one by the complainant, and the other by the 
‘defendants. There has been a severance of the defend- 
ants, and Mrs. Jane Masterson asks that the decree of the 
chancellor be affirmed. The complainant and the other 
two defendants severally assign errors. The questions 
here made are really but two: 

1. Whether the state of the pleadings justified the final 
disposition of the cause ; 

2. Whether it was competent to decree in favor of 
Mrs. Masterson, in the absence of across bill by her? 

The pleadings present the following state of facts: 
Under the original bill, service of subpeena was regularly 
perfected on each of the defendants. Mrs. Jane Master- 
son, and a guardian ad litem for James H. Masterson, filed 
answers to the original bill. Bishop Portier did not an- 
swer, and a decree pro confesso was taken against him. 
In this way, issue was regularly formed on the original 
bill. The object of the original bill was to settle a part- 
nership, and the administration of the estates of the two 
partners; each of them having died, and the complainant 
being the personal representative of each. 

The amended bill had but a single object—namely, to 
make the way possible for creditors of the firm, should 
there be such, to come in and prove theirdemands. The 
amendment did not aver that there were any creditors, 
and none came in. The amended bill was served on Mrs. 
Jane Masterson, but on neither of the other defendants. 
It is here contended, that the omission to form an issue 
on the amendment must work a reversal of the chancel- 
Jor’s decree. 

We concede, that if any relief had been obtained on the 
amended bill, it would be our duty to reverse. Such, 
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however, -was not the case. The amendment*accom- 
plished nothing, and the omission to perfect service was, 
at most, error without injury.—Jones v. Graham, 24 Ala. 
450; Pinkston v. Gunn, 9 Ala. 19; Spivey v. McGehee, 
21 Ala. 417; Gilmer & Taylor v. City Council of Mont- 
gomery, 26 Ala. 665. 

[2.] It is conceded that a defendant cannot, on his an- 
swer, obtain any relief, other than to be dismissed out of 
court.—Harris v. Carter, 3 Stew. 233; Cullum v. Erwin, 
4 Ala. 452; Cummings v. Gill, 6 Ala. 562. This case, 
however, stands on a different principle. This bill was 
filed by the complainant, as the personal representative of 
both the partners, Luke and Hugh Masterson. The fact 
that the testators were partners, and the complication of 
the accounts growing out of the fact that the complainant 
is the personal representative of each of those partners, 
are the main grounds on which the peculiar equity of the 
bill rests. The objects of the bill, as disclosed by the 
averments and the prayer for relief, are to have the affairs 
of the partnership settled, and to obtain the direction 
of the court as to the distribution of the effects of the 
two estates. The relief granted is in strict accordance 
with the objects and prayer of the bill. 

Another principle of equity jurisprudence vindicates 
the correctness of the course pursued by the chancellor. 
When the court rightfully obtains jurisdiction for one 
purpose, it will generally go on and do complete justice 
between the parties.—See Nelson v. Dunn, 15 Ala. 502; 
Prince v. Mitchell’s Adm’r, 30 Ala. The court of chan- 
cery, in this case, rightfully obtained jurisdiction of these 
administrations to adjust the partnership accounts, and to 
direct the administrator in the matter of the distribution. 
Having proceeded thus far, it was the clear right, if not 
the duty of the court, to go on and do complete justice, 
by settling the administrations. 

In any aspect in which we have been able to view this 
ease, we think the record discloses no error of which 
either of the appellants can complain. 

The decree of the chancellor is affirmed, at the mutual 
costs of the several adult appellants who have assigned 
errors in this court. 
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WARREN vs. LEE & LARKINS. 


[CREDITORS’ BILL TO ESTABLISH AND ENFORCE GENERAL ASSIGNMENT. ] 


1. What is general assignment.—A mortgage or deed of trust, by which one 
partner, who, on the dissolution of the partnership, agreed to take all the 
partnership property and assets, and bound himself to pay all the partner- 
ship debts, conveyed all the partnership effects, together with all his indi- 
vidual property, to the sureties on his bond of indemnity to his co-partner, 
for their security and indemnity against liability for the partnership debts, 
is @ general assignment, (Code, § 1556,) and, on proof of the grantor’s 
insolvency, enures to the benefit of his individual creditors equally with 
the secured creditors. 


AppEAL from the Chancery Court of Pike. 
Heard before the Hon. Wanr Keyzs. 


Tuis bill was filed by Jeremiah Warren, the appellant, 
in behalf of himself and such other creditors of Jacob 
Pruitt as might come in and contribute to the expenses of 
the suit. It alleged, that on the 28th September, 1855, 
said Pruitt as principal, with Charles 8. Lee and Thomas 
P. Larkins as sureties, executed their written obligation 
to one James M. Canthen, to indemnify him against lia- 
bility for the debts of the late firm of Pruitt & Canthen, 
of which said Pruitt and Canthen were sole members; 
that said debts amounted to $5,000, or other large sum, 
and were assumed by said Pruitt individually; that Can- 
then, by the same instrument, released to Pruitt all his 
right, title and interest in and to all the goods and assets 
of the firm, with the outstanding notes and accounts; 
that on the next day Pruitt executed a conveyance to said 
Lee & Larkins “ of all his property of every kind and de- 
scription, which greatly exceeds in value the firm debts 
of Pruitt & Canthen, to the payment of which alone they 
are directed by said deed to be applied ;”’ that said deed isa 
general assignment, by which a preference is given to the 
creditors of Pruitt & Canthen over the other creditors of 
the grantor; that a large portion of the property con- 
veyed by it belonged to Pruitt individually, and many of 
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his individual debts were contracted for and on account 
of it; that the grantees refuse to consider it a general 
assignment, and are applying the proceeds of the property 
to the payment of the partnership debts, to the exclusion 
of the individual debts of said Pruitt; that Pruitt is in- 
solvent, and was at the time of the making of said assign- 
ment; and that he is indebted to complainant, in the sum 
of about $2,256, evidenced by three promissory notes, 
dated 25th April, 1855, and due respectively on the 1st 
January, one, two, and three years after date. The prayer 
of the bill was, that the deed might be declared a general 
assignment, and held to enure to the equal benefit of all 
Pruitt’s creditors; that the grantees might be enjoined 
from further disposing of the property, and made to 
account for the proceeds of sale already received by 
them; and the general prayer, for other and further 
relief, was added. In the interrogatories annexed to the 
bill, the respondents were required to answer, “ whether 
the deed to said Lee & Larkins was not executed as stated 
in the bill; whether said assignment did not embrace all 
the property of said Pruitt; if not, what. remained; 
whether said Pruitt was not insolvent at the time of ma- 
king the same; and whether said firm of Pruitt & Can- 
then is not indebted $5,000, or to what amount.” 

The deed from Pruitt to Lee & Larkins recited as its 
consideration the grantees’ suretyship on the grantor’s 
bond of indemnity to Canthen, and contained the follow- 
ing provisions: ‘I have this day, and, by these presents, 
do hereby bargain, sell, convey, confirm, assign and de- 
liver, unto the said Lee & Larkins, all the goods that I 
now have on hand at Elba, and all the goods now in transitu 
for Elba marked to Pruitt & Canthen, and all my notes 
and accounts made to me in 1854 and 1855, as well as all 
those made to Pruitt & Canthen during that time; also, 
all the goods, wares and merchandise that Pat any time 
have on hand for sale, until the said liability is discharged ; 
also, my house and lot now occupied by me as a store- 
house, and my horse and buggy; all which are to remain 
in the possession of said Pruitt, until the funds shall be 
collected, and the said goods sold, and the business of 
29 
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said l’ruitt to progress, but to pay the proceeds of said 
business on said firm debts, so as to discharge them as 
fast as they mature. Provided, nevertheless, that if the 
said Pruitt shall so far neglect, refuse or fail to meet the 
liabilities so incurred in said agreement, as to make said 
Lee & Larkins liable for or on account of said instrument, 
it shall then be lawful for said Lee & Larkins, by them- 
selves, or some suitable person whom they may appoint, 
to seize upon the personal and real property hereinbefore 
named, and advertise the same for ten days at Elba, and 
sell the same for cash, or so much thereof as wil! be of 
value to meet said debt about to fall against them, and 
to take into possession the books, notes and accounts, and 
commence suit thereupon, in their own names or other- 
wise, to collect a sufficiency to pay off the amount that 
may be against them, or about to fall so; but, if the said 
Pruitt shall meet the said liabilities, without harm to said 
Lee & Larkins, then this obligation to be void,” &e. 

Lee & Larkins filed a joint answer, in these words: 

“In relation to the paper writing sought to be 
decreed a general assignment, respondents aver, that 
it was made under the following circumstances, and 
upon the following considerations and agreements : 
Pruitt & Canthen were partners in the mercantile 
business. In Pruitt’s absence, Canthen took posses- 
sion of the effects of the firm, locked up the store, 
and refused to let Pruitt into possession until he would 
secure him (Canthen) against all liability on account of 
the firm debts. Pruitt then came to these respondents, 
who were not concerned in said firm business, nor in any 
way liable for its debts, and asked them to go his security 
on a bond to indemnify said Canthen as he had demanded. 
In order to help said Pruitt to get into possession of said 
effects, and to go on with his said mercantile business on 
his individual account, respondents agreed to sign said 
bond of indemnity to Canthen, upon the express condi- 
tion and consideration that he should release to said Pruitt 
all his interest in the partnership property and effects, 
and that Pruitt should mortgage to respondents all the 
property named in said deed, to indemnify them against 
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all loss; all which was done at one and the same time, 
and as part of one and the same transaction. And re- 
spondents submit, that whether said instrument is a gen- 
eral assignment or not is purely a legal question upon the 
facts, and deny that it was a general assignment unless 
the law makes it so upon the facts; and in case the ques- 
tion of general assignment or not is regarded as a matter 
of fact, and not of law, then respondents deny it as a 
matter of fact. 

The cause was submitted for final decree, on bill and 
answer, and an agreement of counsel in these words: 
‘“ All the averments of fact in the answer are to be taken 
as true; each party reserving the right of appeal to the 
supreme court, as in other causes.”” The chancellor dis- 
missed the bill, and his decree is now assigned as error. 


Pucu & Buttock, for the appellant. 
No counsel appeared for the appellees. 


RICE, C. J.—The main question is, whether the deed 
executed by Jacob Pruitt to the respondents, on the 29th 
day of September, 1855, a copy of which is set forth in 
“exhibit B” to the bill, is a general assignment, by whicha 
preference or priority of payment is given to some of his 
creditors over all his other creditors. The facts averred in 
the answer are reconcilable with an affirmative response 
to that question, and with the allegations of the bill not 
denied or disproved in any manner whatever. Upon the 
facts thus averred, the “respondents submit, that whether 
said instrument is a general assignment or not, is purely a 
legal question upon the facts, and deny that it was a gen- 
eral assignment, wnless the law makes it so upon the facts ; 
and in case the question of general assignment or not is 
regarded as a matter of fact, and not of law, then re- 
spondents deny it as a matter of fact.”” The quotation 
thus made from the answer contains everything in it 
which has even the semblance of a denial or contradiction 
of any of the allegations of the bill. 

If anything contained in that quotation can be con- 
strued into a denial of any allegation of the bill, it cer- 
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tainly is a denial of no more than the single allegation 
“that said paper writing is a general assignment.” Con- 
ceding, then, that the answer does deny that single alle- 
gation, and regarding that allegation as expunged, the 
other allegations of the bill not contradicted by the answer 
very clearly show, that the deed executed by Jacob Pruitt 
on the 29th day of September, 1855, is a general assign- 
ment, by which a preference or priority of payment is 
given to some of his creditors over all others.—Holt & 
Chambers v. Bancroft, Betts & Marshall, 30 Ala. Rep. 

As the deed appears to be of that character, it enures 
“‘to the benefit of all the creditors of the grantor equally,” 
by virtue of the provisions of section 1556 of the Code.’ 

The chancellor erred in dismissing the bill. For that 
error, his decree is reversed, and the cause remanded, to 
be proceeded in consistently with this opinion. The ap- 
pellees must pay the costs of the appeal. 





REYNOLDS vs. CARTER. 


[BILL IN EQUITY FOR INJUNCTION OF JUDGMENT AT LAW. ] 


1. Statutory judgment against administrator for costs, in malicious action, not enjoined. 
A statutory judgment for costs against an administrator individually, after 
the return of an execution de bonis intestatis ‘no property found,’ will not be 
enjoined in equity on account of the insolvency of his intestate’s estate, 
when it appears that the action at law was instituted by him maliciously, 
and without reasonable or probable cause. 


AppEAL from the Chancery Court of Lawrence. 
Heard before the Hon. Joun Foster. 


R. O. Picker, for appellant. 
Tuos. M. Parers, contra. 


WALKER, J.—The appellant, in his capacity of admin- 
istrator, instituted an action of detinue against the appel- 
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lee, in which he took a nonsuit, and judgment for costs 
de bonis intestatis was rendered against him. Execution, 
pursuant to the judgment, was issued, and returned nulla 
bona. Then an execution de bonis propriis issued against 
the appellant. The bill in this case is filed by him to en- 
join the execution against him as an individual, upon the 
ground that, since the rendition of the judgment de bonis 
intestatis, the estate of his intestate, being insolvent, has 
been duly so declared by the proper court. The court of 
chancery ought not to interfere with the enforcement of 
the statutory judgment, resulting from the return of nulla 
,bona on the execution de bonis intestatis, if it be shown 
that the plaintiff in such statutory judgment is justly 
entitled to have the amount thereof out of the defendant 
in such statutory judgment. 

It may be that the complainant was not guilty of a 
devastavit, which would render him liable to a creditor of 
the estate; and that, ifthe defendant had no other de- 
fensive ground than the commission of a devastavit by the 
complainant, it would not be proper for the chancery 
court to interpose.—Smith v. Nelson, 6 Ala. Rep. 320; 
2 Williams on Executors, 1529-1530. 

But there is another ground, upon which we deem the 
complainant in this case personally liable to the defend- 
ant, for the amount of the costs, for which an execution 
de bonis propriis has issued against the former. The oath 
of the defendant to the answer was not waived. The 
cause was heard on bill and answer, without evidence ; 
and therefore, its responsive allegations are evidence. 
The responsive allegations of the answer show, that the 
suit at law was instituted without any reasonable or prob- 
able cause, in bad faith, and from malice. Is not a person, 
who, being the administrator of an estate, commences an 
action in his representative capacity, without any reason- 
able or probable cause, and through malice, responsible 
to the defendant for the damages sustained by such 
action? If one should cause an action of such a charac- 
ter to be brought in the name of another person, he would 
be liable to the injured defendant for the damages sus- 
tained. In the opinion in Perren v. Bud, Cro. Eliz. 794, 
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which has been followed in the subsequent cases, it is 
said: “If one procures another to sue me without cause, 
an action lies not against him who sued without cause; 
but for this falsity in procuring my vexation an action 
well lies.” In Savil v. Roberts, 1 Salkeld, 13, we find a 
similar statement of the law, in the following words: “If 
one that is not concerned, as a stranger, procure another 
to sue me causelessly, I may maintain an action against 
him generally.” We cite several authorities, which main- 
tain the same proposition, and discuss generally the sub- 
ject of actions to recover damages resulting from vexa- 
tious suits.—1 Co. Litt. 1614, Butler & Hargrove’s note 1; , 
Buller’s N. P. 12; 8 Bla. Com. 126, note; Purton v. 
Honner, 1 Bos. & Pul. 204; Flight v. Leman, Ad. & EI. 
(N. 8.) or 45 E. C. L. 883; Pechell v. Watson, 8 M. & W. 
691; Baugh v. Killingworth, 4 Mod. 13; Goslin v. Wil- 
cock, 2 Wilson, 302-305; Waterer v. Freeman, Hobart, 
266; Grove v. Brandenberg, 7 Black. (Ind.) 234; Moulton 
v. Lowe, 22 Maine, 466; Bond v. Chapin, 8 Metcalf, 31; 
2 Bouvier’s Inst. 519; McLaren, Ragan & Co. v. Bradford, 
26 Ala. 616; 2 Wheaton’s Selwyn, 811. 

Is there any reason, why an individual should not be 
liable for vexatious actions brought in his representative 
capacity, as he would be if the action had been brought 
in the name of a stranger? We can conceive of none. 
The offense and wrong, and the damage, are precisely 
the same, if one brings a vexatious and causeless suit in 
his representative capacity, as if he had brought it in the 
name of a stranger. A judgment for costs cannot be 
rendered de bonis propriis, under our statute, against the 
person who happens to be the administrator, any more 
than if he were a stranger.—Craig v. Orton, Minor, 111; 
Stewart v. Hood, 10 Ala. 600; Chandler v. Shehan, 7 Ala. 
251; Hutchinson v. Gamble, 12 Ala. 36. 

For the reasons above set forth, we decide, that the com- 
plainant is responsible to the defendant for the damages 
caused to the latter by the action at law. The execution 
for the costs of the action at law was returned no prop- 
erty found; and therefore the defendant has sustained 
damage, to the amount of his costs, and the complainant 
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should not be relieved from the payment of the judgment 
for that amount, which, by virtue of the return of nulla 
bona, the defendant has against him. 

The decree of the court below is affirmed, at the costs 
of the appellant. 


WINTER vs. ROSE. 


[BILL IN EQUITY TO ENFORCE VENDOR’S LIEN ON LAND ] 


1. Waiver of defect in summons.—A defendant in a chancery cause, having ap- 
pared without objection in the court below, cannot take advantage on error 
of a defect in the summons. 

2. Form of decree foreclosing vendor’s lien.—In a decree forcclosing a vendor's 
lien, it is not necessary that a day should be given to the defendant, 
beyond the date of the decree, within which he may pay the balance of the 
purchase-money due, and thus prevent a sale of the land ; he bas the right 
to pay the money at any time before the sale is made, although not expressly 
reserved to him by the decree. 

3. Error waived by consent—A party cannot complain on error of an order 
which was made with bis consent. 


APPEAL from the Chancery Court at Montgomery. 
Heard before the Hon. Wane Keyes. 


Tuts bill was filed by Howell Rose against John G. 
Winter, and sought to foreclose a vendor's lien for the 
unpaid purchase-money of land. The chancellor rendered 
a decree for the complainant, from which the defendant 
appeals. There are nine assignments of error, none of 
which require special notice. 


Curtton & Gunter, for the appellant. 
L. E. Parsons, and GotpruwaitEe & SEMPLE, contra. 


STONE, J.—In this case, the caption of the record, 
the body of the record itself, and the appeal bond, when 
fairly construed in connection with each other, show that 
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the decree pro confesso, the decree of reference, and the 
final decree, were all pronounced at the July term of the 
court, 1857. The summons was served on the defendant 
May the 9th, 1857, more than thirty days before the first 
day of July. Hence, there is nothing in those assignments 
of error which rest on the assumption that the record 
does not show the defendant was in default. 

The agreement endorsed on the record shows that the 
decree of reference was rendered on a day subsequent to 
the day on which the decree pro confesso was entered ; 
and that the report of the register, after it was made, lay 
over one day before it was confirmed. This disposes of 
the 5th and 7th assignments of error. 

We deem it unnecessary in this case to determine, 
whether a summons, which does not pursue the language 
of section 2878 of the Code, last clause, is for that reason 
ineffectual to bring the defendant into court. Whether 
the clause under discussion is imperative, or simply direc- 
tory, we do not now decide. Its mandate was so far re- 
garded by the defendant, as is shown in his affidavit, that 
he employed a solicitor to represent him; and he subse- 
quently appeared in court, and, on his motion, the decree 
was materially modified. He made no objection in the 
court below on account of defects in the summons; and 
even if the summons be defective, he by making said 
motion waived his right to take advantage of it.—Bank 
of St. Mary’s v. St. John, 25 Ala. 566, 6th head-note. 

There is nothing in the objection that the decree does 
not expressly reserve to defendant the right to pay the 
money due, and thus prevent a sale of the lands. He 
had, and still has, the right to pay the money at any time 
before a sale is made; and there is nothing in the decree, 
which in the least impairs that right. There is no rule 
of law which requires that, in a decree of foreclosure, a 
day shall be given, beyond the date of the aecree, within 
which the mortgagor may redeem, although in practice 
this is frequently done. The mortgagor is already in 
default, otherwise the decree would not have been pro- 
nounced. ‘ 

The decree does ascertain and order the payment of 
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$2,093 33 to the plaintiff A larger sum had been de- 

creed, but the decree was modified at the instance of 

defendant. It is true that a re-reference was ordered, to 

ascertain whether certain interest had been paid. This 

was done, however, by the consent of defendant, and he 

cannot be heard to complain of it. Consensus tollit errorem. 
The decree of the chancellor is affirmed. 














LIDE vs. LIDE’S ADM’R. 
[DETINUE FOR SLAVES BY HUSBAND’S ADMINISTRATOR AGAINST wiDow.] 


1. Declarations in disparagement of title—The declarations of the husband, to 
the effect that certain slaves in his possession were held by him as trustee 
for his wife, and not as his individual property, are admissible evidence. 
against his administrator, in an action against the widow to recover the 
slaves. 


AppEAL from the Circuit Court of Montgomery. 
Tried before the Hon. E. W. Pertus. 


Tuis action was brought by the administrator of John 
J. Lide, deceased, against Mrs. Mary Lide, the widow of 
the intestate, to recover certain slaves which Mrs. Lide 
claimed as her separate estate under a deed of gift from 
her father. One of the pleas, on which issue was joined, 
was non detinet. On the trial, as the bill of exceptions 
states, the plaintiff introduced a witness who testified, 
that said intestate, at the time of his death in 1857, and 
for some years previously, had possession of the slaves in 
controversy. ‘Said witness stated, on cross examination, 
that John J. Lide and Mary Lide were husband and wife; 
that said John J. Lide received said slaves, after his mar- 
riage with said Mary Lide, under a deed from her father, 
as trustee for his wife; that he had frequently heard said 
John J. Lide, whilst in possession of said slaves, say that 
they belonged to his wife and not to him, and only be- 
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longed to him as trustee for his wife; that he had often 
heard Mrs. Lide claim said slaves as her own property in 
the presence of her said husband, whilst said slaves were 
in his possession, and that he always admitted her claim 
to them.”’ The court excluded these declarations of the 
intestate, against the defendant’s objection; to which the 
defendant excepted, and which she now assigns as error. 


Martin, Batpwin & Sayre, for appellant. 
GeLDTHWAITE & SEMPLE, contra. 


RICE, C. J.—Upon the authority of our former decis- 
ions, we hold, that the declarations of the plaintiff’s in- 
testate, in opposition to his own, and in favor of his 
wife’s title, and which tended to show that the possession 
of the slaves by him was not held by him in the character 
of husband, but in the character of trustee for his wife, were 
legal evidence against the plaintiff; and that the court 
below erred in excluding them from the jury.—Gillespie 
v. Burleson, 28 Ala. 551; Machem v. Machem, 28 Ala. 374; 
Crabb v. Thomas, 25 Ala. 212; Jennings v. Blocker, 
25 Ala. 415; Calvert v. Morrow, 18 Ala. 67; Oden v. 
Stubblefield, 4 Ala. 40; Miller v. Jones, 29 Ala. 174. 

We think the authorities above cited will probably en- 
able the court below to try the ease properly. For that 
reason, and the additional one, that the appellant does 









not insist on the other points embraced by the assign- 
ment of errors, we leave those other points open and 
untouched. 

For the error in excluding the declarations or admis- 
sions of plaintiff’s intestate, the judgment of the court 
below is reversed, and the cause remanded. 
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FASH vs. RAVESIES. 


[BILL IN EQUITY TO QUIET TITLES AND ENJOIN ACTION AT LAW. ] 


1. When purchaser at sheriff’s sale will be protected against unrecorded deed of trust. 
If a judgment creditor, not having actual notice of a deed of trust not duly 
recorded, becomes the purchaser at the sheriff's sale under his own judgment, 
he is entitled to protection as a purchaser without notice, although the deed 
of trust had been recorded before the sale under execution. 

2. Equitable mortgage not required to be recorded.—The act of 1828, (Clay’s Digest, 
255, § 5,) requiring the registration of “all deeds and conveyances” of 
real or personal property in trust to secure debts, does not include an agree- 
ment, not under seal, by which an incorporated railroad company, in con- 
sideration of an engagement by the other party to act as its agents in the 
purchase and shipment of iron, ‘ pledges the real and personal estate of 
said company ” to secure the said agents. 

~8. Constructive notice of pending suit.—A purchaser at sheriff’ssale, pending a suit 
in chancery respecting the property, is chargeable with constructive notice 
of the equity asserted by the bill. 

4. Conflicting equities between purchasers.—A party having a junior equity, who 
purchases the legal title, cannot thereby defeat or postpone the senior 
equity : the maxim applies, gui prior in tempore est potior in jure. 


ApprAL from the Chancery Court at Mobile. 
Heard before the Hon. Wane Kryks. 


Turs bill was filed by Frederic Ravesies against Leonard 
Fash, and sought te quiet the plaintiff’s title to a tract of 
land of which he was in possession, and to perpetually 
enjoin the defendant from suing at law for its recovery. 
The plaintiff claimed the land undera deed from Thomas 
A. Hamilton, who purchased at a sale under a decree of 
the chancery court on the 2d June, 1851; while the 
defendant derived title under a purchase at sheriff’s sale 
in October, 1845. The sheriff’s sale was made under an 
execution issued on a judgment, which the defendant 
recovered against the Mobile and Cedar-Point Railroad 
Company on the 17th December, 1841. The decree in 
chancery, under which the sale was made at which Ham- 
ilton purchased, was rendered on the 7th April, 1851; 
the bill having been filed on the 30th March, 1843. That 
suit was instituted by A. & G. Ralston against said railroad 
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company, and sought to foreclose an equitable mortgage 
on the real and personal property of the company, which 
included the land now in controversy. This mortgage 
was dated at Philadelphia, on the 31st August, 1836, and 
was in these words: 

“ Articles of agreement, made and entered into between 
J. B. Muore, engineer of the Mobile and Cedar-Point 
Railroad Company, of the one part, and A. & G. Ralston, 
of the city of Philadelphia, witness: That the said A. & 
G. Ralston, as agents of said Mobile and Cedar-Point . 
Railroad Company, agree on their part to advance the 
money, purchase in England at the lowest cash price, and 
ship in merchantable vessels for the said railroad com- 
pany, one hundred and sixty and a half tons”’ of railroad 
iron, (which is particularly described ;) “the iron to be 
shipped so as to arrive, if practicable, by the Ist April, 
1837, or as much sooner as practicable. The said agents 
further agree, that they will cause the said iron to be 
inspected in England by a competent engineer, at an 
expense not to exceed sixpence sterling per ton, to be paid 
by said company; and will cause insurance to be effected, 
so as to cover the first cost and charges. The said Mobile 
and Cedar-Point Railroad Company agrees to pay to their 
said agents, A. & G. Ralston, or their order, in cash in 
Philadelphia, or equivalent thereto at the rate of exchange 
on London at which the United States Bank at Phila- 
delphia may then be drawing, upon the arrival of the 
iron at Mobile,” &c., “ together with a commission of five 
per cent. on the amount of the invoices and charges for 
purchasing and shipping said iron. For the faithful per- 
formance of this contract on the part of the said Mobile 
and Cedar-Point Railroad Company, the said J. B. Moore, 
engineer of said company, pledges the real and personal 
estate of said company, as authorized to do by the instruc- 
tions of F. Ravesies, president, A. D. Durand, secretary, 
and A. C. Hollinger, treasurer, committee appointed on 
the 16th July, A. D. 1836, to purchase the materials for 
said road, as per documents annexed.” 

“J. B. Moors, [L. S.] 

“A. & G. Ratston, [L. 8.]” 
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On final hearing, the chancellor rendered a decree for 
the complainant, perpetuating the injunction; and his 
decree is now assigned as error. 


E. S. Dare@ay, for the appellant. 
Gero. N. Stewart, and P. Hamitton, contra. 


WALKER, J.—The Mobile and Cedar-Point Railroad 
Company, in 1836, made an equitable mortgage on its 
real and personal property to A. & G. Ralston. The 
appellant, Fash, subsequently became a creditor of the 
company, and recovered judgment against it. After- 
wards, a bill in chancery was filed, for the sale of certain 
lands under the equitable mortgage of A. & G. Ralston. 
Pending the suit in chancery thus instituted, Fash, at a 
sale under execution issued upon his judgment, bought 
the lands sought to be sold by the chancery suit for the 
satisfaction of the equitable mortgage. Subsequently, the 
chancery court rendered a decree, for the sale of the land ; 
a sale was made by the register, and Hamilton purchased. 
Hamilton then sold to the complainant, who went into 
possession; Fash never having taken possession under 
his purchase. The question is, which obtained the better 
title—the purchaser at the sheriff’s sale, or the purchaser 
at the register’s sale ? 

[1.] The equitable mortgage of the Ralstons was regis- 
tered more than sixty days after its execution. Fash is 
not shown to have had notice of the equitable mortgage 
until the institution of the suit in chancery. His judg- 
ment was rendered before the commencement of that suit. 
Having obtained a lien without notice, although his sub- 
sequent purchase was made with notice, he would be pro- 
tected against a prior unregistered deed or conveyance of 
real and personal property in trust to secure the payment 
of debts, which is required to be recorded by the act of 
1828.—Clay’s Digest, 255, § 5; De Vendell v. Hamilton, 
27 Ala. 156; Jordan v. Mead, 12 Ala. 247; Wallis v. 
Rhea & Ross, 12 Ala. 646; Daniel v. Sorrells, 9 Ala. 436; 
Ohio Life Ins. and Trust Co. v. Ledyard, 8 Ala. 873. 
The protection of the judgment creditor, in such a case, 
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is afforded, because the statute declares the specified con- 
veyances, when not recorded within the prescribed period, 
void against creditors, without notice; and the term “ credit- 
ors”’ is construed to mean creditors with a lien.—See the 
authorities cited above. 

The statute of 1828 has been uniformly treated as a 
statute for the prevention of frands, and the conveyances 
embraced by it have been excluded from the operation of 
the act which gives effect to deeds recorded after the pre- 
scribed time from the date of their registration. If the 
equitable mortgage in this case is embraced in the act of 
1828, its registration after the expiration of the time pre- 
scribed in that act would avail nothing.—Cummings & 
Cooper v. McCullough, 5 Ala. 329; Wallis v. Rhea & 
Ross, 12 Ala. 646; Smith & Co. v. Zurcher, 9 Ala. 209. 

Furthermore, as Fash obtained his judgment withcut 
notice of the equitable mortgage, and as that mortgage 
was not recorded within the time prescribed by the act of 
1828, the title obtained by purchase at the sherift’s sale 
must be protected against the equitable mortgage, if it be 
one of the instruments required to be recorded. 

[2.] But we decide, that the contract between the Mo- 
bile and Cedar-Point Railroad Company, through its rep- 
resentative, Moore, is not one of the instruments required 
to be recorded by the act of 1828. That contract has 
been construed by this court in the case of the M. & C. P. 
R. R. Co. v. Talman & Ralston, 15 Ala. 472; and it was 
held in that case to have the effect of an equitable mort- 
gage. We adopt the construction placed upon the con- 
tract in that case. Notwithstanding the contract creates 
an equitable mortgage, it does not follow that it falls within 
the registry act of 1828. 

The statute requires the registration of deeds and con- 
veyances in trust to secure any debt or debts. The 
instrument in this case is not embraced by the act, unless 
it can be denominated a deed or conveyance. It is not a 
deed, because it is not under seal. Is it a conveyance? 
It simply pledges the real and personal estate of the com- 
pany for the faithful performance of the contract on its 
part. The word pledge, as decided by this court in the 
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case above referred to, must not be understood in a tech- 
nical sense. It must receive such a construction as to 
charge the real and personal estate of the company with 
alien in equity in favor of the Ralstons. The contract, 
then, really amounts to nothing more, than a charge of 
the estate with alien which may be enforced in a court of 
equity. There is no conveyance, either legal or equitable, 
to the Ralstons. There is no transfer of legal or equita- 
ble title to them. They could not, like a mortgagee, sue 
for and recover the property in any tribunal. As well 
-might it be said that the vendor’s lien, or any other lien 
or charge, which may be enforced in equity, comes within 
the registration laws. In New York, it is possible a 
different rule might prevail; because in that State “ any 
writing in the nature of a mortgage” is required to be 
recorded; and it is in reference to that statute that the 
decision in Parkist v. Alexander, 1 Johns. Ch. 394, is 
made.—Morgan v. Morgan, 3 Stewart, 385; Wing v. 
McDowell, Walker's Ch. R. (Mich.) 175; Falkner v. Jones, 
12 Ala. 165; Bryan v. Smith, 22 Ala. 638; Stewart v. 
Kirkland, 19 Ala. 162; McCain v. Wood, 4 Ala. 263. 

[3—-4.] Fash, having purchased pending the chancery 
suit in which the equity of Ralston was set up, had con- 
structive notice of that equity. The lis pendens was notice 
to him. Whatever equity he may have had, was junior 
to that of A. & G. Ralston; and the purchase of the legal 
title with notice will not defeat the senior equity. As 
between the two equities, the maxim gui prior est in tem- 
pore potior est in jure applies, and a court of clancery 
“will not permit the party having the subsequent equity 
to protect himself by obtaining a conveyance of the legal 
title, after he has either actual or constructive notice of 
the prior equity.”—Grimstone v. Carter, 3 Paige, 421; 
Wing v. McDowell, supra; Hale v. Stone, 17 Ala. 557 ; 
1 Story’s Equity, §§ 3895, 896, 397, 64a; 2 Sugden on 
Vendors, 269. See the case of Snetz & Hewett v. Don- 
nell, in manuscript, where this point is decided. 

The legal title of Fash, obtained with notice of the 
prior equity, was subordinate to it; and, although older, 
is subordinate to the legal title of the purchaser at the 
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chancery sale, for he is armed with the equity of the com- 
plainants in the chancery suit. 

We have passed by, without considering, what right © 
the complainant derived through the mortgage assigned 
to Talman, which was foreclosed in the same suit with 
Ralstons’ equitable mortgage. The Talman mortgage 
covered only a portion of the land in controversy. It is 
unnecessary to refer to it, because we find the complainant 
entitled to all the relief sought, on account of the title 
derived through the equity of A. & G. Ralston, which 
includes the entire property. 

The provisions ot the Code in reference to registration 
do not apply, and of course the case has been decided 
without reference to them. 

The decree of the court below is affirmed. 





NOBLE & BROTHER vs. WALKER. 
[BILL IN EQUITY FOR RELIEF AGAINST USURIOUS CONTRACT. } 


1. Measure of damages on bill of exchange. —The purchaser of a bill of exchange, 
at a usurious rate of discount, can only recover from his immediate endorser 
the sum paid, with legal interest. 

2. When purchaser of accommodation paper is chargeable with notice—When a bill 
of exchange, accepted or endorsed for the accommodation of the drawer, is 
presented for discount by him, the purchaser from him is affected with no- 
tice of the character of the paper. 

8. When legal interest is payable on usurious contract.—A party to a usurious con- 
tract, who seeks relief against it in equity, is required to pay the principal 
and legal interest ; but a different rule prevails as against a party who seeks 
to enforce the contract. 


APPEAL from the Chancery Court of Macon. 
Heard before the Hon. James B. Ciark. 


Tus bill was filed by Mrs. Mary E. Walker, a feme 
covert, suing by her next friend, against the appellants, 
and sought to restrain the sale of land under a deed of 
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trust, on the ground that the several bills of exchange, to 
secure the payment of which said deed was given, were 
discounted by the defendants at a usurious rate of inter- 
est, and that the amount really due on them, with legal 
interest, had been already paid. These bills of exchange 
were eight in number, and amounted to over $6,000. 
Seven of them were drawn by B. W. Walker, who was 
the husband of the complainant, “as trustee of Mary E. 
Walker,” on the Mechanical Manufacturing Company of 
Montgomery, and accepted by the president or secretary 
of said company; and one, for $1500, was drawn by the 
secretary on the president of said company, and endorsed 
by Mrs. Walkerand her husband. These bills were pay- 
able at sixty and ninety days, and were discounted by 
Noble & Brother at two and a half per cent. per month. 
They were accepted by the said company under a contract 
with said B. W. Walker, who was supplying the company 
with lumber from a saw-mill on Mrs. Walker’s land, 
which belonged to her separate estate ; and were presented 
to Noble & Brother, for discount, by said B. W. Walker. 
The bill for $1500 was endorsed by Walker for the accom- 
modation of said company, and was discounted for the 
company by Noble & Brother. The said company be- 
coming insolvent, the bills were all protested for non- 
payment; and Mrs. Walker executed a deed of trust on 
her land, with power of sale, to secure their payment. 
The bill alleged, that the lumber furnished to the said 
company had more than paid the amount due on the bills 
ot exchange, with legal interest; and offered to pay what- 
ever balance, if any, might be found due on a statement 
of the account. 

On pleadings and proof, the chaneellor held the com- 
plainant entitled to relief, and referred the matters of 
account to the master, who reported a balance of nearly 
$5,000 in favor of the defendants; and on final hearing, 
after the confirmation of the report, the chancellor order- 
ed the complainant’s bill to be dismissed, unless this sum, 
with interest, was paid by the next term of the court. 
From this decree the defendants appeal, and here insist 
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that the chancellor erred in not allowing them the full 
amount of the bills, with interest and damages. 


Etmore & Yancey, for appellants. 
Cropton & Ligon, contra. 


STONE, J.—There is, perhaps, not proof enough in 
this record, to establish the proposition that the exhibits 
numbered five and ten were made for the accommodation 
of Mr. Walker. They were drawn on the Montgomery 
Manufacturing Company, by Mr. Staples, its secretary ; 
and their discount was procured by Mr. Walker, the last 
endorser. These transactions, on their face, have the 
stamp of a bona-fide debt; and as the manufacturing 
company was then receiving lumber from Mrs. Walker’s 
mill, we fee] it our duty to presume, unless the evidence 
overturns that presumption, that they were given in 
liquidation of the debt for lumber. 

The only testimony relied on to overturn this presump- 
tion is that of Mr. Staples. It is insufficient for the pur- 
pose. True, he testifies that the company has paid for all 
the lumber obtained. He does not, however, testify that 
there was no debt when these bills were drawn; nor does 
he state when the company paid for the lumber. All he 
states is perfectly consistent with the hypothesis, that 
these bills were designed to represent a real debt from 
the company to Mrs. Walker. 

These, with all the other bills purchased by the Messrs. 
Noble from Mr. Walker, were bought ata discount greater 
than eight per cent. per annum. The question arises, 
what, in such case, is the measure of recovery by the pur- 
chaser against his immediate endorser? 

This direct question was considered and settled in 
Hutchins v. McCann, 7 Porter, 94. It was there said to 
be ‘a principle of law, too well settled to be questioned, 
that in an action by the assignee aginst the assignor, the 
maker having failed to pay, the proper measure of dam- 
ages is the sum of money which constitutes the consider- 
ation of the assignment, with interest.’’—-See, also, French 
vy. Grindle, 15 Maine, 163, and numerous authorities 
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there cited; Lane v. Stewart, 20 Maine, 98; May v. 
Campbell, 7 Humph. 450; and other authorities on the 
brief of appellee ; Hunt v. Acre, 28 Ala. 580, 597; Reese 
v. Walton, 4 B. Monroe, 510. 

This principle vindicates the decree of the chancellor, 
so far as these two bills are concerned. 

All the other bills were drawn by Walker himself on 
the manufacturing company, and were accepted and en- 
dorsed by the officers of that company. These were 
accommodation paper, and the fact that they were pre- 
sented for discount, and the money received by Mr. 
Walker, was notice of their character to the Messrs. Noble, 
if indeed notice was necessary.—Mauldin v. Branch Bank, 
2 Ala. 502-13; Wallace v. Branch Bank, 1 Ala. R. 565; 
Carlisle v. Hill, 16 Ala. 398, 405; Saltmarsh v. P. & M. 
Bank, 14 Ala. 668, 679. 

In this case, it will be borne in mind that Mrs. Walker 
files her bill to obtain relief against usurious interest. In 
such case, relief is granted only on payment of principal 
and lawful interest. It the Nobles were the actors, a dif- 
ferent rule would prevail.—See authorities collected in 
Hunt v. Acre, 28 Ala. 580. 

The decree of the chancellor is affirmed. 


CUMMING vs. RICHARDS. 


[ACTION ON PROMISSORY NOTE.] 


1. Sufficiency of complaint.—A complaint in the form prescribed by the Code, 
(p. 551,) “on promissory note, by payee against maker,” is sufficient to 
support a judgment by default. 

2. Time of service of summons.—Where a summons is executed on the 8th day of 
the month, the cause stands for trial (Code, § 2257) at the ensuing term of 
the court commencing on the 29th. 

3. Presumption as to regularity of service of summons.—Mere identity of name 
will not, after judgment by default, authorize the appellate court to pre- 
sume, for the purpose of reversing the judgment, that the sheriff who exe- 
cuted the summons on one of the defendants was a party to the suit. 
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ApPEAL from the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


The complaint in this case was in these words : 

“Charles G. Richards) The plaintiff claims of the de- 

vs. fendants the sum of four hundred 

Samuel J. Cumming, ‘dollars, due by promissory note 

Neal McCorry, made by them on the seventh day 

W. J.Gressette. J of March, 1858, and payable on 
the first day of January, 1854, with interest thereon.” 

The summons was issued on the 24th September, 1855. 
Service was acknowledged by the defendants Cummings 
and Gressette on the Ist October; and the summons was 
executed on MecCorry, on the 8th October, by “W. J. 
Gressette, sheriff.” At the next ensuing term of the 
court, which commenced on the 29th October, 1855, 
judgment by default was rendered against all the defend- 
ants. 

The errors now assigned are; “1st, the rendition of 
judgment at a term of the court when judgment could not 
be legally rendered; 2d, the rendition of judgment against 
the defendants without giving them twenty days notice; 
3d, the rendition of judgment against the defendants be- 
fore the expiration of twenty days after the execution of 
the summons and complaint; 4th, the rendition of judg- 
ment against the defendants, when the writ was served 
on one of them by the sheriff, who was a party to the 
cause, and therefore incompetent to serve the writ; and, 
5th, that the complaint does not show any cause of action 
in the plaintiff.” 





S. J. Cummine, for appellants. 
R. C. Torrey, conira. 


RICE, C. J.—The complaint shows a good cause of 
action.—Letondal v. Huguenin, 26 Ala. 552. 

Twenty days before the return term of the summons, it 
was executed on one of the defendants by the sheriff, and 
service was accepted by the other defendants. The case 
therefore stood for trial at that term, and asa case in 
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which, during that term, a judgment could well be ren- 
dered.—Code, § 2257. 

The mere fact that W. J. Gressette is the name of one 
of the defendants, and that W. J. Gressette is the name of 
the sheriff who served the summons on the defendant 
McCorry, does not authorize us to intend, for the purpose 
of reversing the judgment, that the sheriff Gressette is the 
defendant Gressette. Whether we would make such in- 
tendment, if it were necessary to support the judgment, 
we do not decide. If the fact is that sheriff Gressette was 
a defendant, the appellants should have shown it in some 
proper mode, if they desired a reversal on that ground. 
Boykin v. Edwards, 21 Ala. 261. 

We have now disposed of the five assignments of error ; 
and, confining our decision to them, we hold, that there 
is nothing embraced by them, which entitles the appel- 
lants to a reversal. 

The judgment is affirmed. 





COX’S ADM’R ws. McKINNEY. 
[DETINUE FOR SLAVES.] 


1. Legacy held vested, and not contingent —A will in these words: “I give and 
bequeath all my personal estate to my beloved wife and children, to be 
equally divided between them, share and share alike, to them, their heirs 
and assigns, forever ; aud my will is, that each child shall draw their share 
as they come of lawful age or marry,”—creatcs a vested legacy in the 
children. 

2. Assent to legacy.—An executor’s assent to a legacy of slaves may be implied 
from his division of the slaves between the two infant legatees, and bis sub- 
sequent admissions that the slaves thus allotted belonged to the respective 
legatees, although he retained the possession of them. 

3. Action for recovery of legacy.—Atter an executor has assented to a legacy, 
and the peried fixed by the will for its payment has arrived, the legatee, 
or, in case of his death, his personal representative, may maintain an action 
at law against the executor for its recovery. 
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4. Payment of legacy by consent.—Where slaves are bequeathed to several chil- 
dren, each of whom is to receive his or her portion on attaining lawful age 
or marrying, it is competent for the executor, with the assent of all the 
parties interested, to make a division among them before the time appointed 
by the will has arrived ; and the fact that some of the children are then 
infants, renders the division voidable only, and not void. 

5. Variance.—Under a complaint in detinue by an administrator individually, 
a recovery cannot be had on proof of title in his representative capacity 
to slaves of which he has never had the possession. 

. Relevancy of evidznce on question of title to slaves—In an action brought by 
an administrator, to recover slaves bequeathed to his intestate, which the 
defendant claimed under purchase from one of the distributees, neither the 
fact that there were no debts against the estate of the plaintiff’s intestate, 
nor that the suit was prosecuted for the benefit of only two of the distribu- 
tees of his estate, is relevant evidence for the defendant. 

Estoppel against distributee no defense against administrator-—An estoppel en pais 

against some of the distributees of an estate, arising from their conduct 

in inducing the defendant to purchase slaves from another which belonged 
to the estate, is no defense to an action at law brought by the administra- 
tor to recover the slaves. 

8. Reversal and remandment in favor of plaintiff, although complaint does not author- 
ize recovery.—Although a recovery can never be had by the plaintiff without 
an amendment of his complaint, the appellate court will reverse and remand 
in his favor, on account of the admission of illegal evidence, when the 
record does not show that the complaint may not be so amended as to au- 
thorize a recovery by him. 


i—7) 


7 


AppEAL from the Circuit Court of Marengo. 
Tried before the Hon. Rost. DoveHeErty. 


Tuis action was brought by the administrator of Scriven 
S. Cox, deceased, against Burwell KcKinney, to recover 
several slaves, together with damages for their detention 
from the 1st January, 1843. In the marginal statement 
of the parties in the complaint, the words “adm’r of 
Scriven E. Cox, deceased,”’ followed the plaintiff’s name; 
but the complaint did not otherwise show that the suit 
was brought by him in his representative character. No 
pleas appear in the record. 

It appeared from the evidence adduced on the trial, as 
the same is set out in the plaintiff’s bill of exceptions, 
that the ancestors of the slaves in controversy belonged 
to John Cox in his lifetime, who was the father of said 
Scriven E. Cox, and who died in South Carolina, the 
place of his residence, in 1828, leaving a last will and 
testament, which was duly admitted to probate after his 




















JANUARY TERM, 1858. 463 
Cox’s Adm’r v. McKinney. . 








death, and which contained a clause in these words: 
“‘ After all my just debts and funeral expenses are paid, I 
give and bequeath unto my beloved wife, Eleanor Cox, 
and to my beloved children, all my personal estate, to be 
equally divided between them, share and share alike, to 
them, their heirs and assigns, forever; and my will is, 
that each child shall draw their shares as they come of 
lawful age or marry.” The testator’s widow, Eleanor 
Cox, and his seven children, Joseph, Thomas, Washing- 
ton, Eleanor, Amaryntha, Scriven, and Robert S., survived 
him. The widow died in 1845, Thomas in 1831, Scriven 
in 1841, Robert in September, 18483, Washington in 1839, 
and Joseph in 1850. Eleanor married one Wm. L. McCaa, 
in South Carolina, in 1830; and Amaryntha married 
James R. Jones, in Alabama, in 1837. Joseph Cox, the 
testator’s eldest son, qualified as executor of his will, in 
May, 1828. 

Some time prior to 1833, a division of the testator’s 
property was had, in South Carolina, and the shares of 
the widow and four oldest children (Joseph, Washington, 
Thomas, and Mrs. McCaa) were allotted to them respect- 
ively. In 1833, the executor removed to Marengo county, 
Alabama, “and brought with him the shares of Ama. 
ryntha, Scriven and Robert 8. Cox of the slaves of their 
father’s estate, which slaves had not been separated or 
divided, but were held by him as the joint property of 
said three legatees, who were all minors, and who lived 
with said Joseph Cox.” In 1838, Amaryntha having 
previously married said Jones, ‘a division of said three 
shares was made between Amaryntha, Scriven and Robert, 
by men called on for the purpose, at the house of said 
Joseph Cox, and in his presence; all the parties in inter- 
est consenting to said division, though there was no evi- 
dence vhat it was made by authority from any court.” Mrs. 
Jones received the slaves allotted to her on this division, 
and the others were allotted to said Scriven and Robert 
Cox. Among the slaves thus allotted to said Scriven 
were several of those here sued for; all the others being 
their children, and born since that time. It was proved 
that, after this division, “said Scriven and Robert always 
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claimed the slaves severally allotted to them; that said 
Joseph Cox continued to control them as executor, but 
always afterwards, up to the deaths of said Scriven and 
Robert, admitted that the slaves allotted to each of them 
belonged to them respectively ; and that the slaves allotted 
to said Scriven were afterwards known in the family of 
said Joseph Cox, and recognized by him, as her prop- 
erty.” After the death of said Scriven, her slaves were 
divided between Joseph and Robert Cox, in accordance 
with a wish expressed by her a short time before her 
death. On this division, the slaves here in controversy 
were retained by said Joseph Cox as his share, and were 
sold under execution against him on the 23d May, 1845; 
the defendant becoming the purchaser, and receiving the 
sheriff's deed. 

It appeared in evidence, also, that Seriven Cox, at the 
time of her death in 1841, was only eighteen years of age, 
and that said Robert Cox was still younger; and that 
letters of administration on the estate of the former were 
duly granted, by the probate court of the county, to the 
plaintiff in this suit, on the 8th November, 1853. The 
court allowed the defendant to prove, against the plaint- 
iff’s objection, “that said letters of administration were 
granted, and that this suit was prosecuted, at the instance 
and for the benefit of Mrs. McCaa and Mrs. Jones, and 
that the other heirs-at-law of said intestate were taking 
no part in the prosecution thereof;” also, “that plaintiff 
admitted, more that eighteen months after the grant of 
his letters of administration, that no debt against the 
estate of his intestate had been presented to him, and 
that he knew of no debt against said estate ;’’ also, “that 
at the time of his purchase at said sheriff’s sale by defend- 
ant, said James R. Jones and Wm. L. McCaa, the hus- 
bands of said Amaryntha and Eleanor respectively, urged 
and persuaded him to buy said negroes.” The plaintiff 
reserved exceptions to the admission of each portion of 
this evidence. 

On all the evidence adduced, the substance of which is 
above stated, the court charged the jury, “that if they 
believed all the evidence, they must find a verdict for 
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the defendant;” to which charge, also, the plaintiff 
excepted. 

In consequence of the several adverse rulings of the 
court, the plaintiff was compelled to take a nonsuit, which 
he now moves to set aside; assigning as error all the 
rulings of the court to which he reserved exceptions. 


Wm. E. Cuarke, and I. W. Garrort, for appellant. 
Ws. M. Brooks, and Jno. A. ELmorg, contra. 


WALKER, J.—The legacy created by the will of John 
Cox, in favor of Scriven Cox, was certainly a vested, not 
a contingent legacy.—Savage v. Benham, 17 Ala. 127; 
McLemore v. McLemore, 8 Ala. 690; McLeod v. McDon- 
ald,,6 Ala. 236; Travis v. Morrison, 28 Ala. 494; Nixon 
v. Robbins, 24 Ala. 663. 

[2.] The division of the slaves between Scriven Cox 
and her brother (Robert 8. Cox) by the executor, and his 
subsequent uniform admission that the shares into which 
the slaves were thus divided belonged respectively to 
‘Scriven and Robert 8. Cox, authorize the implication of 
the executor’s assent to the legacy.—Thompson v. Schmidt, 
3 Hill’s (8S. C.) R. 156; 1 Roper on Legacies, 568. 

[8.] The legacy being assented to, it might have been 
recovered in an action at law by the legatee, when the 
period of payment according to the will arrived. The 
legatee having died, the same action at law may be muain- 
tained by her representative after the period of payment. 
2 Williams on Executors, 1198-1199. As this suit was 
commenced long after the time of payment, it is not re- 
quisite that we should decide whether the action at law 
could have been maintained before such time of payment. 

[4.] The division of slaves, made by the executor, 
between Scriven and Robert 8. Cox, was not void. It 
was assented to by the only persons interested; and it 
was competent for the executor to make a division with 
their assent, and by them approved, before the time ap- 
pointed by the will for the division.—Rocke v. Rocke, 
9 Beav. 66; Josselyn v. Josselyn, 9 Sim. 63; 2 Williams 
on Ex’rs, 1199-1200. The division would not be abso- 
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lutely void on account of the infancy of those assenting 
to it. It would only be voidable, under the law as held 
at this day.— Weaver v. Jones, 24 Ala. 420; Slaughter v. 
Cunningham, 24 Ala. 260. The case of Johnson v. Cul- 
breath, 19 Ala. 348, is unlike this, in two particulars: 
Ist, in that case, the bequest directed that, if any of the 
children should die before attaining majority, the division 
should be made among the others, so that it could not be 
ascertained who would take the legacies until the time 
appointed for the division should arrive; and 2d, in that 
case, the legatee who was in his minority at the time of 
the division dissented upon attaining majority, and filed 
a bill in chancery for relief against it. Here, the persons 
who are to take are ascertained, and there is no act or 
word by the representatives of the infants designed to 
~ avoid the division. 

[5.] For these reasons we should hold, that the court 
erred in its charge, if the complaint were adapted to the 
cause of action made by the proof. But the complaint is 
by the appellant as an individual, while the proof only 
conduces to show title in him as an administrator. For 
this reason, we are constrained to hold, that there was no 
error in the charge of the court. 

[6.] The evidence introduced by the defendant, to show 
that there were no debts against the estate of plaintiff’s in- 
testate, and that the administration was obtained and the 
suit brought for the benefit of Mrs. McCaa and Mrs. 
Jones, two of the distributees of the estate of plaintiff’s 
intestate, was certainly illegal. It was totally irrelevant 
to the question on trial. 

[7.] If it be conceded, that the conduct of some of the 
distributees amounted to an estoppel in favor of the de- 
fendant, so as to operate a transfer of their interest to 
him, it would be no defense in this action; because the 
interest of the distributees is purely equitable, and the 
transfer by them to the defendant would be no defense to 
a suit at law by the administrator. 

[8.] For the error in the admission of evidence above 
noticed, the judgment of the court below is reversed, and 
the cause remanded. Notwithstanding it may be clear that 
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the plaintiff cannot recover upon the complaint as it now 
stands, we cannot say, upon the whole record, that he 
cannot recover after an amendment of the complaint. 
Williams v. Agee, 30 Ala. 636; Crimm vy. Crawford, 
29 Ala. 623. 





SAVAGE vs. GUNTER. 


[ACTION ON DETINUE BOND.] 


1, Form of judgment in detinue on voluntary nonsuit.—It the plaintiff in detinue 
suffers a voluntary nonsuit, the court can only render a judgment for costs 
for the defendant. 

2. Breach of detinue bond, and defense-—A voluntary nonsuit by the plaintiff is 
a breach of a detinue bond, conditioned as the statute requires; and the 
fact that the property sued for belonged to him is no defense to an action 
on the bond, though admissible in mitigation of damages. 

3. Conclusiveness of judgment of nonsuit on question of ownership.—If the plaintiff 
in an action of detinue suffers a voluntary nonsuit, the judgment is not 
conclusive on him, in a subsequent action on the bond, as to the question of 
ownership. 


APPEAL from the Circuit Court of Walker. 
Tried before the Hon. Wm. S. Mupp. 


TuIs action was brought by Macon Gunter, against 
James Savage, Thomas M. Gabbert, Wm. L. Stanley, and 
Wm. A. Hewlett, and was founded on a penal bond, in 
the sum of $500, conditioned as follows: ‘“* Whereas the 
above-bound Gabbert & Stanley and James Savage, on 
the 3d August, 1854, obtained from the office of the clerk 
of the circuit court of Walker county a writ or summons 
against said Macon Gunter, returnable to the fall term of 
said court, 1854; by which said writ the sheriff of said 
county was commanded to seize and take into possession 
15,900 pounds of seed cotton, fifty yards of bagging, and 
sixty pounds of rope; by virtue of which summons, Thos. 
L. Reed, by his deputy, did take possession of 8,739 Ibs. 
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of seed cotton, 523 pounds of lint cotton, and fifty-two 
yards of bagging: Now, if the above-bound Gabbert & 
Stanley and James Savage shall well and truly deliver the 
above-mentioned cotton and bagging to the defendants, 
within thirty days after judgment, in case they fai] in the 
suit, and pay all damages for the detention of said prop- 
erty, and the costs of suit, then the foregoing obligation 
to be void,” &e. 

The cotton mentioned in this bond, it appears, had 
been delivered by said Gabbert & Stanley, as partners, 
and James Savage, to each of whom separate portions of it 
belonged, to Gunter to be ginned. On Gunter’s failure 
to re-deliver it, (for what reason is not shown,) Gabbert 
& Stanley and Savage joined in an action of detinue 
against him to recover it, and executed the bond here 
sued on; but, at the spring term of said circuit court, 
1855, they suffered a voluntary nonsuit. Gunter then 
commenced this action on the bond, and assigned as a 
breach ot thie condition, that the obligors had failed in 
their suit, and had not delivered the cotton and bagging 
as required to do by the bond. 

The defendants demurred to the complaint, but their 
demurrer was overruled. They then interposed eleven 
pleas in bar, which were, in substance, nil debet, not guilty, 
performance, that the bond was without consideration 
and void, and that the cotton mentioned in it was the 
property of said Gabbert & Stanley and Savage. To sev- 
eral of these pleas demurrers were interposed, but the 
record does not show that any action was had by the court 
on the demurrers. 

On the trial, as appears from the bill of exceptions, the 
court allowed the plaintiff to read in evidence, against the 
defendants’ objection, the record of the detinue suit 
brought by Gabbert & Stanley and Savage against Gun- 
ter; and refused to allow the defendants to prove prop- 
erty in the cotton in themselves, even in mitigation of 
damages; and to each of these rulings of the court the 
defendants excepted. Exceptions were also reserved by 
the defendants to several other rulings of the court, which 
require no special notice. 
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The assignments of error, nineteen in number, em- 
brace all the rulings of the court to which exceptions Were 
reserved. 


Tuomas M. Peters, for the appellants. 
No counsel appeared for the appellee. 


STONE, J.—If the action of detinue instituted by 
Gabbert & Stanley and Savage against Gunter had pro- 
ceeded to a verdict and judgment, and the verdict and 
judgment had been in favor of Gunter, the defendant in 
that suit, the judgment would necessarily have been 
against all the plaintiffs in that suit, “for the property 
sued for, or its alternate value.”,—Code, § 2194. The 
present record, however, presents the question in a differ- 
ent form. The plaintiffs submitted to a voluntary non- 
suit, and thus placed it out of the power of the jury to 
render a verdict, assessing the value of the property. In 
such case, the circuit court had no data on which to ren- 
der a judgment, save for the costs of that suit. 

2. We do not entertain a doubt of Mr. Gunter’s right 
to maintain a suit on this bond. If Gabbert & Stanley 
and Savage failed in their said action of detinue, the con- 
dition of their bond was broken; and conceding that the 
cotton and bagging described in the bond belonged to 
them, this could not oppose a bar or absolute defense to 
this action. The case would be precisely within the 
condition of the bond, “to deliver the property to the 
defendant within thirty days after judgment, in case he 
fail in the suit,” and a recovery of damages for the breach 
is the inevitable result.—See Code, § 2193. It follows 
from this, that the several pleas which rest on the asser- 
tion of defendants’ ownership of the cotton and bagging 
as a bar to this action, are insufficient.— Wallace v. Clark, 
7 Blackford, 298. 

When, however, this alleged ownership is relied on in 
mitigation of damages, the question is entirely different. 
In Belt v. Worthington, 3 Gill & Johns. 247, the question 
was in substance the same as that presented by this 
record. The court in that case said, “If the judg- 
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ment of nonsuit which followed, or which ought to have 
followed, the order to strike off the suit in replevin, 
had been conclusive of the rights of the parties to the 
property in controversy, the evidence would have been 
clearly inadmissible. But we apprehend that no right 
has been settled between the parties to the suit, which 
should induce the rejection of the evidence. The right 
to have a return of the goods is the only consequence of 
the judgment. The title to the goods is in no manner 
settled by it, and the defendant could not, therefore, be 
estopped by the proceedings, from an effort to mitigate 
the damages by setting up a title to the goods.” The 
evidence was admitted. 

To the same effect are the following cases: Harman v. 
Goodrich, 1 Greene’s (Iowa) Rep. 138; Wallace v. Clark, 
7 Blackf. 298 ; City of Lowell v. Parker, 10 Mete. 309; 
White v. Webb, 15 Conn. 302. 

We hold, that, in this action on the bond, evidence of 
ownership in the defendants should have been received in 
mitigation of damages. 

The alleged variance, between the statement in the 
complaint of the time at which the nonsuit was taken in 
the former case, and the record of that case as read in 
evidence, presents a question which we do not deem it 
necessary to decide. The complaint can be easily amend- 
ed, so as to conform to the facts; and hence the question 
will probably not again arise. On the question of misde- 
scription of records, see 1 Greenl. Ev. § 70. 

We will not make the application of these principles to 
the several pleas found in the record. What we have 
said will doubtless lead to correct rulings on another trial. 

Judgment of the circuit court reversed, and cause re- 
manded. 
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HENDERSON vs. McVAY. 


[BILL IN EQUITY FOR INJUNCTION OF JUDGMENT AT LAW. ] 


1. Set-off of judgments on ground of insolvency.—Plaintiff having recovered a 
judgment against defendant, and defendant having afterwards recovered: a 
judgment against the sheriff, who was indemnified by plaintiff to make the 
levy on which defendant’s action was founded, and defendant having assign- 
ed his judgment to a third person on the day of its rendition, the two judg- 
ments cannot be set off against each other in equity, on account of the 
defendant’s insolvency, unless it is alleged and proved that he was insolvent 
at the time of the assignment of his judgment. 

2. When creditor may come into equity.—A judgment creditor, without a return 
of “no property found” on an execution, cannot come into equity to reach 
a judgment recovered by his debtor against the sheriff, on the ground that 
its assignment to a third person was fraudulent and without consideration. 

3. Weight of responsive answer.—An answer which is responsive to the bill, and 
which is not overturned by the requisite amount of proof, must prevail. 


ApprEaL from the Chancery Court of Lawrence. 
Heard before the Hon. A. J. WALKER. 


Tue billin this case was filed by Samuel Ilenderson, 
the appellant, against Lancaster C. McVay, Hugh McVay, 
the heirs of John McVay, deceased, C. C. Gewin, and 
Isaac N. Owen. Its object was, to set off a judgment 
which Henderson had obtained against said Lancaster C. 
MeVay, against a judgment which said McVay had ob- 
tained against said C. C. Gewin, as sheriff of said county. 
Henderson’s judgment against McVay was recovered in the 
name of one D. H. Valiant, for the use of Henderson, in 
January, 1839, and was founded on a promissory note 
executed by said McVay, with Hugh and John McVay as 
his sureties. In July, 1840, Henderson obtained another 
judgment on said note, against said Hugh and John 
McVay, the sureties. <A pluries fi. fa. on this latter judg- 
ment was levied by C. C. Gewin, the sheriff of the county, 
on a slave named Letty, who was sold under the execu- 
tion on the 6th June, 1842, and brought $230, which was 
applied asa credit on the execution. The slave was levied 
on as the property of said John McVay, and the plaintiff 
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indemnitied the sheriff to make the levy. Lancaster C, 
MeVay claimed the slave as his property, and brought an 
action of trespass against the sheriff for making the levy 
and sale. He recovered a judgment in that action, on 
the 20th September, 1843, for $448; and the sheriff, at 
the same time, obtained a judgment against Henderson, 
on notice and motion, for the same amount. The judg- 
ment recovered by said Lancaster McVay against the 
sheriff was assigned on the day of its rendition to said 
Isaac N. Owen. The bill alleged, that Lancaster, Hugh 
and John McVay were all insolvent ; and sought to enjoin 
the judgments recovered by said Lancaster against Gewin, 
and by Gewin against Henderson, and to have the former 
judgment set off against Henderson’s judgment against 
said Lancaster. Other facts are disclosed by the record, 
which the view taken of the case by the court renders 
immaterial. 

On final hearing, on pleadings and proof, the chancel- 
lor dismissed the bill; and his decree is now assigned as 
error. 


Peters & Hopaxs, for appellant. 
R. O. Pickett, contra. 


RICE, C. J.—Henderson, the complainant, has a judg- 
ment against Lancaster C. McVay, which he here seeks 
to set off against a judgment which McVay recovered 
against C. C. Gewen, sheriff of Lawrence county, and 
assigned to Isaac N. Owen on the day of its rendition, 
before this suit was commenced. To affect the equity 
derived by Owen from this assignment of the judgment 
to him, the facts which give Henderson a right to the set- 
off claimed by him must be alleged, as well as proved, to 
have existed before Owen acquired his right. No such 
facts are averred. True, the insolvency of McVay at the 
time the bill was filed is averred, but not his insolvency 
at or before the assignment to Owen; and his insolvency after 
the assignment could not give Henderson the right to the 
set-off which he seeks. It is impossible to sustain the 
claim to the set-off.—Robbins v. Holley, 1 Monroe, 191; 
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Aikin v. Satterlee, 1 Paige, 289; Sellers v. Bryan, 2 Dev. 
Kq. R. 358; Cotton v. Evans, 1 Dev. & Batt. Eq. R. 284; 
Hackett v. Connett, 2 Edw. Ch. R. 73; Francis v. Rand, 
7 Conn. R. 221. 

Nor can we sustain the claim of Henderson to reach the 
judgment against Gewin, on the ground that its assign- 
ment to Owen was fraudulent and without consideration. 
In the first place, Henderson shows no right to raise the 
question of fraud in the assignment, as he does not allege 
a return of no property on an execution issued under his 
judgment against said McVay.—Sanders v. Watson, 
14 Ala. Rs 198. In the second place, if he had the right 
to raise that question, the answer of Owen asserts that 
the assignment was fair and for a valuable consideration ; 
and the answer, in that respect, is responsive to the state- 
ment and interrogatory of the amended bill, and is not 
overturned by the evidence. The answer, in that partic- 
ular, being responsive, and not overturned by the evidence, 
must prevail. 

There is no error; and the decree is affirmed, at the 
costs of appellant. 











BOOKER vs. BOOKER’S ADM’R. 


[BILL IN EQUITY FOR SPECIFIC PERFORMANCE OF CONTRACT. j 


1. Construction of ante-nuptial contract—An ante-nuptial contract, securing to 
the wife’s separate use the property then owned by her, together with-that 
which she might afterwards receive or acquire, with power “to give, grant 
and dispose of her separate estate, as she shall think proper and fit, by 
will or otherwise ;” and then conveying the property to a trustee, in trust 
that the wife shall have the use and benefit of the property, if she shall re- 
quire it, “during her natural life-time,” and, in the contingency of her 
dying without a will, that the property shall be divided equally among her 
children,—does not restrict the interest of the wife toa life estate, with a 
power of disposition by will. 

2. Modification of ante-nuptial contract—Husband and wife may, by subsequent 

agreement founded on sufficient consideration, modify an ante-nuptial con- 

tract, containing a stipulation on the part of the husband that the persons 
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to whom the wife might bequeath her property might possess and enjoy it ; 
and an agreement between them, to the effect that the husband should pos- 
sess her land during his life, in consideration of valuable improvements 
thereon erected by him, is a modification, pro tanto, of the ante-nuptial con- 
tract. 

Validity of post-nuptial contract—A feme covert, having a separate estate se- 
cured by ante-nuptial settlement, with absolute power of disposition over 
it, may enter into a contract with her husband, to the effect that he should 
possess the land during his life, in consideration of valuable improvements 
thereon to be erected by him. 


ad 


APPEAL from the Chancery Court of Perry. 
Heard before the Hon. James B. Cuark. 


Tuts bill was filed by the appellant, against the admin- 
istrator with the will annexed and the devisees of his 
deceased wife, to enforce the specific execution of a parol 
contract, by which Mrs. Booker agreed that her husband, 
in consideration of certain valuable improvements to be 
by him erected on a tract of land belonging to her sepa- 
rate estate, “should have and enjoy”’ the land and im- 
provements during his life. The land was conveyed to 
Mrs. Booker by her father and mother, in June, 1848, and 
became a part of her separate estate by virtue of an ante- 
nuptial contract between her and her husband, which was 
in these words: 

“This indenture, made and entered into this 19th No- 
vember, 1845, between Richard M. Booker, of the first 
part, Pernecy Motes, of the second part, and James McLe- 
more, of the third part, (all of the county of Perry and 
State of Alabama,) witnesseth, that whereas a marriage is 
shortly intended to be solemnized between the said Rich- 
ard M. Bcokerand the said Pernecy Motes; and whereas 
the said Pernecy is possessed of and entitled to, by inherit- 
ance or otherwise, certain property, consisting of four 
beds and furniture, together with other household farni- 
ture, and a debt owing to herfrom one Albert G. Hudson 
of $500; and the said Richard having agreed, that if the 
said marriage shall take effect, then, notwithstanding the 
same, he, his executors, heirs and assigns, shall not and 
will not have any right or title to any part of the said 
property which said Pernecy is or may be possessed of or 
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entitled to in any manner whatever, but that the same 
shall remain in, and be the separate property and estate 
of her, the said Pernecy: Now this indenture witnesseth, 
that for the purpose of making the said agreement effect- 
ual, and reserving the said property to the use and benefit 
of the said Pernecy and the children of her body, so that 
the same shall not be in the power, or at the disposal of 
the said Richard, he, the said Richard, for himself, his 
executors, and administrators, doth covenant to and with 
the said James McLemore, his heirs, executors and admin- 
istrators, by these presents, that notwithstanding the said 
intended marriage shall take effect, all of the estate and 
property of the said Pernecy shall be recognized and 
taken as a distinct and separate estate of and from the 
estate of the said Richard, and be in no wise subject or 
liable to his contracts, or the payment ot his debts, and 
the interest or profits hereafter deriving from said property 
shall be enjoyed and disposed of in such manner, and for 
such purposes, as the said Pernecy shall direct. And the 
said Richard, for himself, his heirs, executors, administra- 
tors and assigns, doth agree to and with the said James 
McLemore, in manner following, to-wit: that if the said 
intended marriage shall take effect, he, the said Richard, 
shall and will permit and suffer the said Pernecy to give, 
grant and dispose of her separate estate, as she shall think 
proper and fit, by will or otherwise as aforesaid, and will 
permit any such will hereafter made by the said Pernecy 
to be duly proved by the executors of said will therein 
named, and proper to be taken (?) as usual; and that the 
said person or persons tv whom the said Pernecy shall 
give, dispose, or otherwise, (?) shall and may quietly and 
peaceably use, possess and enjoy the same according to 
the true meaning of said bequest or gift, without any 
denial or interference of him, the said Richard, his heirs, 
executors, or administrators. And the said Pernecy, in 
consideration of one dollar to her in hand paid, and for 
the consideration and purposes above mentioned, doth 
hereby sell, transfer, convey and confirm unto the said 
James McLemore, his heirs and assigns, all the right, title, 
claim and interest of her, the said Pernecy, in and to the 
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effects and property which she now is or may hereafter 
become entitled to, from the estate of her father or any 
one else, and all property of every description which she 
is or may be entitled to by inheritance or otherwise what- 
soever; in trust, nevertheless, that the said Pernecy is to 
have the use and benefit of the said property, if she should 
require it, during her natural life-time; and should she, 
the said Pernecy, die without a will, then, and in that event, 
the property is to be equally divided between all of the 
children of her body that she has at this time. Witness 
our hands and seals,”’ &c. 

The chancellor dismissed the bill for want of equity, 
and his decree is now assigned as error. 


J. R. Joun, for the appellant. 
Wm. M. Brooks, contra. 


WALKER, J.—The question to be decided by us is, 
whether or not the complainant’s bill contains equity. 
The object of the bill is the specific execution of an agree- 
ment by complainant’s wife, that “he should have and 
enjoy” acertain tract of land of her ‘separate estate, with 
the improvements on it, during his natural life, in con- 
sideration that he would improve it in a certain manner. 
The complainant made the improvements, and possessed 
the land during his wife’s life-time. His wife being dead, 
he wishes the contract for the enjoyment of the land 
during his life-time enforced against lier representative 
and devisees. The land was conveyed by way of gift to 
the wife during the coverture; but an ante-nuptial con- 
tract between the complainant and his wife creates a sepa- 
rate estate in property which the wife might afterwards 
receive, as well as in that which she then had. It is con- 
_ tended that, by the ante-nuptial contract, the wife’s inter- 
est is restricted to a life estate, with the power to convey 
by will; and that, therefore, she could make no transfer 
to her husband, which would be operative beyond the 
period ot her life. 

The ante-nuptial contract reserves to Mrs. Booker the 
right to give, grant and dispose of her separate estate, as 
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she might think proper and fit, by will or otherwise. If 
the ante-nuptial contract in words limited Mrs. Booker’s 
right to a life estate, the question left open’ in the late 
case of Weathers v. Patterson, whether a general power 
of disposition enlarges a life estate into a fee, would arise. 
But the right of Mrs. Booker is not so expressly limited. 
By the ante-nuptial contract, the separate estate is first 
declared; then the unlimited power of disposition is 
secured ; and then the intended wife conveys to a trustee, 
upon the trust that she should have the use and benefit 
of the property, if she should require it, during her natural 
life-time, and, in the contingency of her dying without a 
will, that the property should be equally divided among 
the children which she then had. By giving the clause 
which reserves the use and benefit of the property to Mrs. 
B. during her natural life-time the effect of restricting the 
duration of her estate to the period of her natural life, we 
should do violence to that which gives to her an unlimited 
power to give, grant and dispose of the separate estate, 
by will or otherwise. By considering the former as simply 
securing a right to exact from the trustee the actual use of 
the property and the benefit of such use during life—as lim- 
iting the power of the trustee, and defining her right as 
against the trustee, in the use and benefit derivable from 
such use, and not as restricting the duration of the estate, 
we do no violence to the natural import of the language, 
and we reconcile the two clauses. We decide, therefore, 
that Mrs. Booker had an unlimited power of disposition, 
and that there is no express estate for life created. It fol- 
lows, that Mrs. B. had an absolute estate in the property, 
and had the right to invest the complainant with an inter- 
est continuing beyond her death.—Flinn v. Davis, 18 Ala. 
Rep. 182. 

2. The complainant stipulates, that the persons to whom 
his wife might bequeath the property, should possess and 
enjoy it. But the contract, in that respect, was suscepti- 
ble of modification or change by the complainant and his 
wife, for a fair and valuable consideration.—Wallis v. 
Long, 16 Ala. 738. An agreement between the husband 
and wife, that the husband should possess the land during 





































vai atari th ASA A AT SR ME a 





478 





ALABAMA. 
Hudson v. Howlett. 








his life, would effect a modification, pro tanto, of the ante- 
nuptial stipulation that the wife might bequeath the 
property, and that the objects of her bounty should en- 
joy it. 

[3.] A married woman is in equity considered a feme 
sole as to her separate estate, and, having the power of 
disposition over it, might make the contract with her 
husband in reference to it, which is described in the bill 
in this case.—2 Bright on H. and W. 223, § 8; 2 Story’s 
Equity, § 1872; Atherly on Marriage Settlements, 161, 
162, 163; Andrews v. Andrews, 28 Ala. 432. 

What we have said conclusively shows, that the bill, 
as amended, contained equity ; and that is the only ques- 
tion which we think is before us on the appellant’s assign- 
ment of errors. 

The decree of the court below is reversed, and the cause 
remanded. 


HUDSON vs. HOWLETT. 


[ACTION ON THE CASE FOR WRONGFUL AND MALICIOUS ATTACHMENT. ] 


1. Garbling admission, and waiver of objection—When a party has offered in evi- 
dence a conversation or admission of his opponent, he cannot afterwards 
move the exclusion of any portion of it. 

2. When motion to suppress deposition must be made.—A motion to suppress a depo- 
sition, taken without interrogatories and without any cross examination, on 
account of the insufficiency of the notice, comes too late when made at the 
trial. 

8. What authorizes recovery for wrongful attachment.—In an action on the case for 
the wrongful and malicious suing out of an attachment on the ground that 
the debtor was about to remove from the State, it is not error in the court 
to instruct the jury, “that plaintiff was entitled to recover the actual 
damage sustained, unless the jury believed from the evidence that he was 
about to remove from the State at the time the attachment was sued out.” 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Rospert DoveHErty. 
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Tus action was brought by Edwin M. Howlett against 
Philip P. Hudson, to recover damages for the wrongful 
and malicious suing out of an attachment, and was com- 
menced in November, 1852. The attachment was sued 
out on the ground that the defendant was about to remove 
from the State, so that the ordinary process of law could 
not be served on him. The plaintiff read in evidence on 
the trial the deposition of one Booker, the justice of the 
peace by whom the attachment was issued, which was 
taken without interrogatories, both parties being present 
by their attorneys. This witness testified, on cross exam- 
ination, “that the recovery of his money was all that the 
defendant (Hudson) seemed desirous of, or expressed any 
wish to deponent to do.” After the plaintiff had read in 
evidence the whole deposition, he moved the court to 
exclude that portion of the above extract which is itali- 
cized. The court granted the motion, and the defendant 
excepted. During the further progress of the trial, the 
defendant moved to exclude the deposition of one Smith, 
offered by the plaintiff, on account of the insufficiency of 
the notice; the deposition being taken without interroga- 
tories, and without any cross examination by the defend- 
ant. The court overruled the motion, and the defendant 
excepted. The court charged the jury, “that the plaintiff 
was entitled to recover in this action the actual damages 
sustained, unless they believe from the evidence that he 
was about to remove from the State at the time the 
attachment was sued out;” to which charge, also, the 
defendant excepted. The rulings of the court above 
stated, to which exceptions were reserved, are now as- 
signed as error. 


‘Wm. M. Byrp, for appellant. 
J. R. Jonny, contra. 


STONE, J.—After the plaintiff had read in evidence 
to the jury the direct and cross examination of the wit- 
ness Booker, and, among other things, that portion which 
said, “the recovery of his money was all that the defend- 
ant (Hudson) seemed desirous of, or expressed any wish 
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to deponent to do,” it was improper to permit him to 
withdraw a portion of said statement, and leave the bal- 
ance before the jury. True, this evidence was not, in the 
form in which the witness expressed it, a simple admis- 
sion, or attempt at a reiteration of what Hudson had said. 
The portion, however, which was excluded was of that 
character, and such was in substance its effect. It was 
not permissible for plaintiff to avail himself of a portion 
of this guasi admission, and exclude that portion which 
he thought would probably make against him, or which 
might, perchance, open the door to further explanation. 
This question is, in substance, very like the one consid- 
ered and settled in McLean v. The State, 16 Ala. 672. 
See, also, Lyde v. Taylor, 17 Ala. 270. 

There is another point of view, in which, we think, the 
error of the ruling in the court below is very manifest. 
The plaintiff, in reading the entire deposition, put in 
proof an admission of the defendant. This he hada clear 
right to do. After proving the defendant’s admission 
against him, it was not for him afterwards to move its 
exclusion, when possibly, in the shifting phases of the 
trial, or on more mature reflection, he became convinced 
the evidence would make against him. Parties cannot 
thus experiment with testimony, which is, when offered 
by them, legal. 

[2.] The deposition of the witness Smith should not 
have been suppressed. The motion came too late, and 
the court did right in overruling it.—McCreary v. Turk, 
29 Ala. 244, and authorities cited. 

[3.] There is no error in the charge of the court. 

The judgment of the circuit court is reversed, and the 
cause remanded. 
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WEATHERS vs. SPEARS. 


[BILL IN EQUITY TO REDEEM LANDS SOLD UNDER EXECUTION. ] 


1, Assignments of error not noticed unless insisted on.—In civil causes, the appel- 
late court is not bound to express any opinion on those assignments of error 
which are not insisted on by counsel. 

2. When judgment debtor, on decree for redemption, not entitled to writ of possession. 
Under a bill for redemption filed by a judgment debtor, if it appears that 
he was not in possession of the land at the time of the sale under execution, 
but that the purchaser was then holding possession of it under a claim of 
title from another, the court is not authorized, on decreeing a redemption, 
to award a writ of hab. fac. pos. 


APPEAL from the Chancery Court of Randolph. 
Heard before the Hon. Joun Foster. 


Turs bill was filed by William Spears, the appellee, and 
sought to redeem certain lands which had been sold under 
execution against him, and purchased at the sale by Jesse 
Weathers, the appellant, who was then in possession of 
the land under claim of title, and who was the plaintiff 
in the judgment. Chancellor Clark rendered a decree 
for the complainant, on pleadings and proof, which was 
reversed on error by this court, at its June term, 1856, 
and the cause was remanded.—See 27 Ala. 455. After 
the remandment of the ‘cause, it was heard before Chan- 
cellor Walker, who again rendered a decree for the com- 
plainant, and awarded a writ of habere facias possessionem ; 
and was finally heard, on exceptions to the master’s re- 
port, before Chancellor Foster, who overruled the excep- 
tions, and confirmed the report. The errors now assigned 
are: 1st, the rendition of a decree for the complainant 
under the pleadings aud proof; and, 2d, the awarding of 
a writ of habere facias possessionem when the complainant 
was not entitled to the possession of the land. 


Jno. T. HEFLIN, for appellant. 
J. W. GUINN, contra. 
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RICE, C. J.—In civil cases, we are bound, under our 
practice, to give an opinion only as to errors which are 
assigned and insisted on by counsel.—Cunningham v. 
Carpenter, 10 Ala. 109. We shall, therefore, in this case, 
decline to examine any error assigned, except the single 
one insisted on in the argument for the appellant; which 
is, that Chancellor Walker erred in ordering the register 
to issue the writ of habere facias possessionem. 

When this case was here at a former term, we decided, 
that the judgment debtor was authorized by the statute 
to redeem only “the interest that may have been sold” 
at the execution sale; and that, under his bill to redeem, 
the chancery court ought not to go beyond the statute. 
Under such a bill, that court is not authorized to determ- 
ine conflicting titles, and to put the judgment debtor in 
a better condition than he occupied when his land was 
sold under execution. It may be, that the chancellor can 
restore him to the condition he occupied at the sale. But, 
if, as in this case, it appears that the possession of the 
land at the time of the sale was not with the debtor, but 
with the purchaser, and that the purchaser was then 
claiming it under a title other than that of the debtor; 
then, although the court may decree a redemption, yet it 
ought not to award a writ of habere facias possessionem. 
Weathers v. Spears, 27 Ala. 455. 

So much of the decree of the chancellor (Walker) as 
orders the register to issue the writ of habere facias pos- 
sessionem, is erroneous, and is reversed and annulled. 
In all other respects, the decree of Chancellor Walker is 
affirmed; and the decree of Chancellor Foster must, in all 
respects, be affirmed. The appellee must pay the costs of 
the appeal. 
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CANNON vs. TURNER. 


[ACTION AT LAW AGAINST SEPARATE ESTATE OF FEME COVERT. ] 


1. Provisions of Code not applicable to separate estates created by deed.—The provisions 
of the Code, (§§ 1981-97,) respecting the separate estates of married 
women, do fiot apply to separate estates created by deed, either before or 
since the adoption of the Code. 

2. When action lies not against wife-—Under the provisions of the Code, (§§ 1987, 
2131,) an action at law does not lie against a married woman, either before 
or after the death of her husband, to subject her separate estate created by 
deed to the payment of necessary articles of family supply. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. Arex. McKinstry. 


Tuer complaint in this case, as amended, was as follows: 


“ Jarvis Turner The plaintiff claims of the defend- 

US. ant the sum of $377 50, for work 

Ellinor M. Cannon. J and labor done and materials sup- 

plied in furnishing and adding to the comfort and conven- 

ience of the dwelling-house of the defendant, at her 

instance and request, with interest from the Ist Novem- 
ber, 1854. 

“And plaintiff avers, also, that defendant was a mar- 
ried woman, and owned and possessed a separate estate 
independent of her said husband, to-wit, a certain lot and 
building thereon situate on Spring Hill in the county 
aforesaid, the dwelling-house of said defendant and her 
husband and family, together with a separate personal 
estate; all of which land and personalty was held as her 
separate property under and by virtue of the statute laws 
of Alabama as declared by the Code, and acquired since 
the adoption of the Code. And plaintiff avers, that all 
the said work and labor was done upon, and for the per- 
manent improvement of said house; and that plaintiff 
performed work and labor, and [furnished] materials for 
said defendant on said property, for the use and benefit of 
said defendant, to the amount and value of $375, at her 
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and her husband’s instance; and that all the said articles, 
labor, materials, &c., were articles of comfort and support 
of the household of the said defendant and her husband, 
then kept by them in the house aforesaid, and were suita- 
ble to the degree and condition in life of the said family; 
and that the said husband departed this life before the 
bringing of this suit.” 

The defendant demurred to the entire complaint, as 
amended, on account of a misjoinder of causes*of action, 
and to the second count on the following grounds: “ Ist, 
because the cause of action set up is not such as comes 
within the provisions of section 1987 of the Code; 2d, 
because the law requires such a suit to be brought against 
husband and wife jointly, and the wife is not liable to be 
sued alone upon such a cause of action; and, 3d, because 
it is not sufficiently alleged, that the defendant's alleged 
separate estate was held in such way as to entitle the 
plaintiff to maintain this action against her, as having a 
separate estate under the Code.” The court overruled 
the demurrer, and the defendant then pleaded the general 
issue, “in short by consent, with leave to give any special 
matter in evidence.” 

On the trial, as appears from the bill of exceptions, the 
plaintiff proved the performance of the work alleged in 
the complaint, and the value of the services, materials, 
&c.; and, for the purpose of showing that the defendant 
had a separate estate, read in evidence a quit-claim deed 
from Wm. A. Dawson and wife, dated the 30th May, 
1853, by which certain lands were conveyed to her, “to 
have and to hold the said premises unto the said Ellinor 
Martha Cannon, as separate property, and to her heirs 
and assigns, to her own proper use, benefit and behoof, 
forever.” Plaintiff proved, also, “that the property 
named in said deed had been paid for by defendant’s hus- 
band, and conveyed to her at his request.” No other 
evidence was offered, tending to show that the defendant 
had a separate estate at the time of the accrual of plaint- 
iff’s cause of action. The court charged the jury, among 
other things, that the deed from Dawson and wife “ cre- 
ated a separate estate in the defendant, within the mean- 
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ing of that part of the Code of Alabama contained in 
the third article of the first chapter of title 5, part 2.” 
This charge, to which the defendant excepted, is now 
assigned as error, together with several other matters im- 
material to the points decided by this court. 


P. Hamixtoy, for appellant. 
Jno. T. Tay.or, contra. 


WALKER, J.—After the most careful consideration, 
we decided in Pickens and Wife v. Oliver, 29 Ala. 528, 
that the provisions of article 3, chapter 1, title 5, part 2, 
of the Code, “relate to and provide for estates of married 
women which are made separate by operation of law; 
estates created by descent, gift, or in some other manner, 
without words which would have created a separate estate before 
our statutes on the subject; and not to estates which, independent 
of legislation, would have been separate by operation of the in- 
strument or contract creating them.”—Gerald and Wife v. 
McKenzie, 27 Ala. 166; Friend v. Oliver, 27 Ala. 532; 
Willis v. Cadenhead, 28 Ala. 473; Gibson v. Marquis, 
29 Ala. 668. 

Section 1997, the last of the article above named, 
makes the provisions of the article operative on the 
estates of all married women, who have received property 
by descent, gift, or otherwise, since the first of March, 
1848. Ifthe distinction between separate estates created 
by law, and such estates created by contract, had not 
been made, the Code would have been unconstitutional 
in its operation upon separate estates created in the 
latter mode, after the first of March, 1848, and before the 
adoption of the Code. Influenced by that consideration, 
we drew the distinction in Willis v. Cadenhead, as to all 
separate estates created before the Code. That distinc- 
tion we must extend to estates created afterwards, or else 
we must make an arbitrary and senseless discrimination 
in the effect of the same words, when .applied to instru- 
ments of different dates, equally within the letter of the 
statute. 

[2.] Under the principle of the decision in Gibson v. 
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Marquis and Wife, 29 Ala. 668, the coverture of the ap- 
pellant at the time when the contract sued upon was 
made, was a complete defense to a suit, either before or 
after her coverture, unless the facts were shown which 
are requisite to the maintenance of an action under sec- 
tion 1987. One of those requisites is the existence of a 
separate estate, which must be made separate by law, 
not an estate “which, independent of legislation, would 
have been separate by operation of the instrument or 
contract creating it.” The deed from Dawson, intro- 
duced for the purpose of showing that the defendant 
had a separate estate, by its terms creates what would, 
at common law, and independent of legislation, be recog- 
nized as a separate estate in a married woman. It fol- 
lows, that there was a failure to show the kind of separate 
estate, which is an indispensable requisite to the main- 
tenance of the action. We perceive that this point must 
be decisive of the case against the appellant, and there- 
fore waive the consideration of the other questions which 
were argued by the counsel. 

The judgment of the court below is reversed, and the 
cause remanded. 











BURNEY & CO. vs. BOONE. 


[ACTION AGAINST PARTNERSHIP ON PROMISSORY NOTE.] 


1, Partnership accounts not cognizable at law.—In an action against a partnership 
on a promissory note, which was executed, on a change of partners in the 
firm, in consideration of the retiring partner’s interest transferred to one of 
the remaining partners,it is no defense at law, that the payee had col- 
lected moneys due the firm which he failed to pay over or account for to 
the other partners. 


AppEAL from the Circuit Court of Tallapoosa. 
Tried before the Hon. Jonn G1iu SHorter. 
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TuIs action was brought by Wm. J. Boone, for the use 
of Hugh R. Banks, against the firm of James L. Burney 
& Co., which was composed of James L. Burney, H. H. 
Mapp, and M. A. Mills; was founded on a promissory 
note for $1,000, executed in the partnership name, dated 
the 24th September, 1851, and payable on or before the 
25th December next after date, to Wm. J. Boone or bearer; 
and was commenced on the —— day of April, 1852. The 
defendants pleaded the general issue, “in short by con- 
sent, with leave to give any thing in evidence which 
might be specially pleaded in bar.” 

On the trial, after the plaintiff had read in evidence the 
note declared on, the defendants offered a written instru- 
ment, dated 24th September, 1851, “after proving that it 
was executed at the same time, and was a part of the same 
transaction, in these words: “ Know all men by these 
presents, that I, William J. Boone, for and in considera- 
tion of $1,000 to me in hand paid by James L. Burney, do 
this day sell and convey to James L. Burney all my in- 
terest in two certain stores, one in the village of Dudley- 
ville, and one at a place known as Youngsville, together 
with all the notes, accounts, books, and every other kind 
of indebtedness made to the firm of W. J. Boone & Co. 
since the 18th February, 1851, together with all goods on 
hand, or that has been purchased by said company, since 
the time above mentioned ; also, my interest in the books 
of Dr. M. A. Mills; upon this express condition, that if 
the debts and goods of the firm of W. J. Boone & Co., 
with the exception of the books of Dr. M. A. Mills, are 
sufficient to discharge the liabilities of the said firm, then, 
and in that case, the said W. J. Boone does not convey 
his interest in the books of Dr. M. A. Mills. Signed and 
sealed,” &c. ‘The defendants then offered evidence 
tending to show, that said W. J. Boone had not turned 
over money which he had received from the sales of goods 
belonging to said two stores before the 24th September, 
1851;” also, “that said Boone, at the time of said trade, 
said-he was not ready to make a full showing to said 
Burney in relation to the money which he had received 
from said two stores, but would do so in a short time to 

















ALABAMA. 


- Burney & Co. v. Boone. 


488 











the satisfaction of said Burney ;”’ also, “that said Boone 
had failed to make out such showing to the satisfaction of 
said Burney at any time, either before or since the com- 
mencement of this suit.” The court excluded each por- 
tion of this evidence, on the plaintiff’s objection, and the 
defendants reserved exceptions to its rulings. 

The plaintiff then read in evidence, after proof of its 
execution, a penal bond executed by said Burney, Mapp 
and Mills to him, also dated the 24th September, 1851, 
the condition of which was as follows: “ The condition of 
the above is such, that if the said James L. Burney, Mar- 
cus A. Mills and Hampton H. Mapp shall pay off and 
discharge all the debts and demands, of every kind and 
description, made by the firm of W. J. Boone’& Co. since 
the 18th February, 1851, to the present date, then the 
above bond to be null and void, else to remain in full 
force.” ‘It was proved, that the firm of W. J. Boone & 
Co. was formed on the 18th February, 1851, and was com- 
posed of said W. J. Boone, H. H. Mapp, and M. A. Mills; 
that Mapp, in a few months after they commenced busi- 
ness, sold out his interest to said James L. Burney, who 
became a partner in said firm, and was such partner on 
the 24th September, 1851, when he bought out the inter- 
est of said Boone; and that the said business was contin- 
ued by said Burney, Mapp and Mills, on and after said 
24th September, 1851, under the partnership name of 
James L. Burney & Co., in which character they signed 
the note sued on.” 

“This was all the evidence; and thereupon the court 
charged the jury, that if they believed all the evidence, 
they must find for the plaintiff, for the amount of the 
note sued on, with interest;”’ to which charge the de- 
fendants excepted, and which, together with the rulings 
of the court on the evidence, they now assign as error. 


Parsons & J. Wuire, for appellants. 
Barnes & ALLISON, contra. 


STONE, J.—We do not, in this case, propose to deter- 
mine absolutely whether the conveyance executed on the 
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24th of September, 1851, by William J. Boone to James 
L. Burney, transferred to the latter the interest of Boone 
as one of the members of the firm of W. J. Boone & Co. 
in the cash which he, Boone, had received for goods sold ; 
such cash being received by Boone between the 18th day 
of February, 1851, and the 24th September of that year. 
If such money was received by him, it was received as a 
member of the firm. He would have no specific, defined 
interest in the money; no interest which can be ascer- 
tained without a settlement of the partnership accounts. 
The partnership accounts cannot be settled in a court of 
law. Its details require the exercise of chancery powers. 
Lecroy v. Wiggins, 31 Ala. 13. 

Each member of the firm of W. J. Boone & Co. has the 
clear right to bring Boone to a settlement, and, in such 
settlement, to make him account for the money he has 
received. Boone would also have the clear right to a 
credit, at least, for any moneys or expenses he may have 
incurred for the firm. Whether, in such settlement, 
Burney is entitled to stand in the place of Boone, and 
claim his interest in the money received by the latter, we 
do not now determine. It is clear, on well ascertained 
principles, that this defense cannot be made in a court of 
law. 

There is, therefore, no error in the several rulings of 
the circuit court, and its judgment is affirmed. 











MULHALL vs. WILLIAMS AND WIFE. 


[BILL IN EQUITY TO SUBJECT WIFE’S SEPARATE ESTATE TO PAYMENT OF CHARGE 
CREATED BY HUSBAND.] 


1. Charge on wife’s separate estate not created by husband.—The wife’s separate 
estate, created by deed, cannot be subjected in equity to the payment of 
services rendered under a contract with the husband, who was acting trustee, 
in ditching the lands belonging to such separate estate, even after the re- 
turn of “no property found” onan execution against the husband. 


32 
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AppEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Cuark. 


Tue bill in this case was filed by Michael Mulhall, the’ 
appellant, against John TI). F. Williams and wife, and 
sought to subject the separate estate of Mrs. Williams to 
the payment of services rendered by the complainant, 
under a contract with the husband, in ditching the lands 
belonging to her separate estate. Mrs. Williams’ separate 
estate was created by ante-nuptial contract, which vested 
the legal title in a trustee; but the trustee died without 
accepting the trust, and Mr. Williams became the acting 
trustee. Mr. Williams gave his promissory note for the 
amount of the complainant’s demands, and afterwards 
confessed a judgment in his favor. An execution was 
issued on this judgment, and returned “no property 
found ;” and the bill alleged that Mr. Williams was insol- 
vent. The chancellor dismissed the bill for want of equity, 
on the authority of Jones v. Dawson, 19 Ala. 672; and his 
decree is now assigned as error. 


Wma. M. Byrp, Joun T. Moraan, and Jona. Haratson, 
for the appellant, cited Coopwood v. Wallace, 12 Ala. R. 
790; N. A. Coal Company v. Dyett, 8 Paige, 9; 8. C., 
20 Wendell, 570; Upton v. Gray, 2 Greenl. 373; Cater v. 
Evelagh, 4 Dess. 19; Williams v. Mitchell, 17 Mass. 98; 
McElroy v. McKenzie, 2 Porter, 33; Sanford v. Howard, 
29 Ala. 684; Thomas v. Lambert, 21 Maine Rep. 308 ; 
2 Story’s Equity, §§ 1235, 1899. 


Tuos. WILLIAMS, contra, cited Jones v. Dawson, 19 Ala. 
672; Kirkman, Abernathy & Hanna v. Benham, 28 Ala. 
501; Lyon v. Hays’ Adm’r, 30 Ala. 430. 


RICE, C. J.—Upon the authority of Jones v. Dawson, 
19 Ala. R. 672; Kirkman v. Benham, 28 Ala. 501; and 
Lyon v. Hays’ Adm’r, 30 Ala. 430, the decree of the chan- 
cellor is affirmed. 

It is proper, however, to add, that a majority of the 
court doubt the correctness of Jones v. Dawson, so far as 
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it overrules or conflicts with any point actually decided 
in Coopwood v. Wallace, 12 Ala. R. 790. They incline 
to the opinion, that when an administrator, who is re- 
quired by law to see that reasonable diligence is used for 
the collection of money due to the estate, in the proper 
performance of that duty selects an attorney to collect it, 
and is not indebted to the estate, and is insolvent, and 
has not charged the estate with the fees or compensation 
properly due to the attorney,—a case is presented which, 
perhaps, may be distinguished from that which was pre- 
sented in Jones v. Dawson, Kirkman v. Benham, Lyons 
v. Hays, or here.-—See Notley Young’s Estate, 3 Mary- 
land Chancery Decisions, 461. They put the case of an 
administrator above, by way of example merely. In 
every case similar in principle to that, they think the 
court ought not to feel itself concluded by Jones v. 


Dawson. 





McLENDON vs. DODGE & McKAY. 


[ACTION ON FOREIGN JUDGMENT.] 


1. Presumption in favor of validity of foreign judgment.—A transcript of a 
foreign judgment, rendered by a court of general jurisdiction at a special 
term, and properly certified under the acts of congress, is prima-facie evi- 
dence of a valid judgment, although the record does not affirmatively show 
a compliance with the statutory requisitions authorizing special terms: the 
courts of this State will presume, in the absence of evidence to the con- 
trary, that the requisitions of the statute were complied with. 


APPEAL from the Circuit Court of Barbour. 
Tried before the Hon. E. W. Pettus. 


Turis action was brought by the appellees, and was 
founded on a judgment rendered by the superior court of 
Anson county, North Carolina, at a special term held on 
the 15th day of June, 1844. The defendant pleaded nul 
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tiel record, and issue was joined on the plea. The plaintiffs 
produced a transcript of the judgment, properly certified 
under the acts of congress, and a certified copy of a stat- 
ute law of North Carolina authorizing the superior courts 
to hold special terms; and also proved the rate of interest 
in that State. The defendant then read in evidence a 
certified copy of another North Carolina statute, fixing 
the time for holding the regular terms of the superior 
court of Anson county. This was all the evidence in the 
cause. The court decided the issue joined on the plea of 
nul tiel record in favor of the plaintiffs, and charged the 
jury, on the evidence adduced before them, “that if they 
believed all the evidence, they must find for the plaintiffs.”’ 
The defendant excepted to the rulings of the court, and 
he now assigns them as error. 


E. C. Buttock, for the appellant, cited the following 
eases: Cullum v. Casey, 1 Ala. 351; White v. Riggs, 
27 Maine, 114; Galusha v. Butterfield, 2 Scam. 227; 
Archer v. Ross, 2 Scam. 303; Wightman v. Karsner, 
20 Ala. 446; Garner v. Carroll, 7 Yerger, 365; 6 Yerger, 
395; Gunn v. Howell, 27 Ala. 663; Bates v. Merchants’ 
Bank, 8 Porter, 99; Levert v. Planters’ Bank, 8 Porter, 
104; Owen v. Jordan, 27 Ala. 608; Comm’rs Court v. 
Thompson, 15 Ala. 1389; S. C., 18 Ala. 696; Wyatt’s 
Adm’r v. Rambo, 29 Ala. 510; Dunn v. The State, 
2 Pike’s (Ark.) R. 280. 


Jas. L. Puau, contra, cited Sparkman v. Daughtry, 
13 Ired. 168; The State v. Ledford, 6 Ired. 5; 2 Scam. 
269; 4 Scammon, 84; 19 Johns. 162; 5 Indiana, 1; 2 Nott 
& McC. 27; 12 Ohio, 16. 


WALKER, J.—The judgment sued upon in this case 
purports to have been rendered at a special term of the 
superior court of law for Anson county in the State of 
North Carolina. It is contended, that the circuit court 
erred in treating the exemplification as evidence of a 
valid judgment, because it does not show that all the pre- 
liminary requisites to the holding of the special term, as. 




















JANUARY TERM, 1858. 493 
McLendon v. Dodge & McKay. 








prescribed by the North Carolina statute, had been com- 
plied with. It was not proved or contended that those 
prerequisites had not been complied with, but that such 
compliance must be affirmatively shown by the record. 

If the superior court of North Carolina was held at a 

time, or under circumstances, not authorized by the law, 
so as to render its judgments mere acts of judicial assump- 
tion, and therefore void, they would not constitute records 
of the court. The certificate must be considered us 
affording evidence that the judgment is of record, and 
therefore the act of a court, and not the act of a judge 
without authority to hold a court.—Dozier v. Joyce, 
8 Porter, 803; Slaughter v. Cunningham, 24 Ala. 261. 
As well might it be required in every case, that a plaintiff 
suing upon the judgment of a sister State, which the 
record says was rendered at a regular term, should prove 
by a production of the statute that the law authorized the 
holding of the court at that time, as to require one suing 
upon a judgment rendered at a special term to show that 
the holding of the court at that particular time was author- 
ized by the law. We must intend from the clerk’s cer- 
tificate, and the statement of the record that the judgment 
was rendered. at a term of the court, in favor of the 
authority of the tribunal to sit at the time. 

It is true that no intendment can be made in favor of 
the jurisdiction of a court of limited authority. But this 
principle has no application to the question here. The 
superior court of Anson county, North Carolina, did not 
become at its special term a court of limited jurisdiction. 
It remained a court of general jurisdiction, notwithstand- 
ing its session was held at an extraordinary time; and 
the courts must intend, in the absence of proof to the 
contrary, that the statutory prerequisites to the holding 
of the special term were complied with. The law is so 
settled in North Carolina, in reference to the very statute 
under which the special court which rendered the judg- 
ment here sued upon, was held.—Sparkman v. Daughtry, 
13 Iredell’s Law R. 168; State v. Ledford, 6 Iredell, 5. 

The case of Dunn v. The State, 2 Ark. 230, where the 
question of the authority of the court to hold a special 
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term, came up on error, is entitled to no controlling influ- 
ence in this case, where the judgment is collaterally 
assailed. Whether we would follow the Arkansas decis- 
ion, if the question arose here on appeal, we do not 
decide, because the case does not present the point. 

The judgment of the court below is affirmed. 





McKENZIE vs. HUNT & ANDREWS. 


[ACTION ON PROMISSORY NOTE, BY ASSIGNEE AGAINST MAKER. ] 


1, S4-off—In an action on a promissory note, by a remote endorsee against 
the maker, a set-off against an intermediate holder is not available ; sec- 
tions 1530 and 1531 of the Code being, in this respect, substantially the 
same as the act of 1812. 


ApPpgEAL from the Circuit Court of Barbour. 
Tried before the Hon. S. D. Hate. 


Tus, action was brought by William A. McKenzie 
against Hunt & Andrews, as partners, and was founded 
on the defendants’ promissory note for $175, dated the 
14th February, 1853, and transferred to the plaintiff 
through several intermediate holders. The defendants 
pleaded payment and set-off, and issue was joined on 
those pleas. 

On the trial, after the plaintiff had read in evidence 
the note sued on, the defendants introduced one Flournoy 
as a witness, who testified, “that being indebted to Bass 
Nichols, one of the late firm of Nichols & Sinquefield, wit- 
ness called on Hunt, one of the defendants, at the instance 
of said Nichols, to ascertain if said Hunt & Andrews would 
receive the note sued on in payment of a debt due to them 
from Nichols & Sinquefield,—said Nichols having agreed 
to receive said note from witness in payment of the debt 
due from him, provided Hunt & Andrews would receive 
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it from him in payment of the debt due to them from 
Nichols & Sinquefield; that Hunt agreed to accept said 
note in part payment of said debt; that witness obtained 
said note, in consequence of this understanding, and de- 
livered it to Nichols in payment of the debt due to him 
from witness; and that said Nichols received said note 
because Hunt had undertaken to receive it in payment of 
the debt due from Nichols & Sinquefield to Hunt & An- 
drews, to be applied in payment of said debt. The 
plaintiff proved that, before the transactions spoken of 
by the witness Flournoy occurred, the firm of Nichols & 
Sinquefield had been dissolved; and objected to the evi- 
dence of said Flournoy, showing the acts and declarations 
of said Nichols at the time of the delivery of said note 
to him by Flournoy, and to his declarations inducing 
Flournoy to procure said note; but the court overruled 
the objection, and plaintiff excepted. The defendants 
offered in evidence, also, the record of a judgment of the 
circuit court of Barbour in their favor, against said Nich- 
ols & Sinquefield, fora sum larger than the amount of 
the note sued on; and proved, that it was founded on an 
account for lumber furnished by them to said Nichols & 
Sinquefield in the summer and fall of the year 1854, 
which was prior to the transactions spoken of by the wit- 
ness Flournoy relative to the transfer of said note. The 
plaintiff then proved, that said Sinquefield transferred 
said note to him, a short time after the transactions proved 
by Flournoy, in payment of a debt due to him from 
Nichols & Sinquefield; and that defendants, after the 
commencement of this suit, brought their action against 
Nichols & Sinquetield, for the whole amount of their ac- 
count, and obtained a judgment therefor.” 

“This being all the evidence adduced on the trial, the 
court charged the jury, that if the note sued on was in 
the hands of said Nichols during the existence of said 
account due from Nichols & Sinquefield to defendants, as 
proved, then it was a good answer to this action, and the 
plaintiff could not recover;” to which charge the plaintiff 
excepted, and which he now assigns as error, together 
with the rulings of the court on the evidence. 
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E. C. Buttock, for the appellant, cited Kennedy v. 
Manship, 1 Ala. 43; and Stocking v. Toulmin, 3 Stew. 
& Porter, 35. 








L. L. Cato, contra, cited Hoyt, Ford & Robinson v. 
Murphy, 18 Ala. 319; Huckabee v. May, 14 Ala. 263. 


STONE, J.—This case must be reversed on the merits. 
Sections 1530 and 1531 of the Code are, on this subject, sub- 
stantially the same as the Ist section of the act of 1812. 
Clay’s Digest, 381-2, § 6. Under the act of 1812, it has 
always been held, that a set-off against an intermediate 
holder of a promissory note cannot be maintained—See 
authorities on the brief. 

To sustain the defense relied on in this case, it was 
necessary to prove such a contract as, in substance, 
amounted to a payment. <A contract of that description 
would have vested in the defendants the property in the 
note which is the subject of this suit; such a title as they 
could have maintained detinue upon. We apprehend no 
one would contend that, under the agreement between 
Nichols and Hunt & Andrews, the ownership of the note 
passed to them. In truth, the note did not then belong 
to Nichols, and of course he could not convey a.title to 
another. 

The agreement was, at most, executory, so far as the 
promise of Nichols was concerned. Whether that prom- 
ise rested on a sufficient consideration to maintain an 
action against him for its breach, we need not now inquire. 

The case of Kennedy v. Manship, 1 Ala. 43, is decisive 
of this. 

Reversed and remanded. 
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McALLISTER’S EXECUTOR vs. THOMPSON. 


[APPEAL FROM DECREE OF PARTIAL DISTRIBUTION. ] 


1. When partial distribution cannot be had.—In a case of partial intestacy, caused 
by the widow’s dissent from her husband’s will, the probate court cannot 
render a decree against the executor, after the lapse of eighteen months from 
the grant of his letters, in favor of the sole distributee and heir-at-law : 
such a case is not within the provisions of the Code, (§§ 1772, 1778,) au- 
thorizing partial distribution and the recovery of legacies. 

2. Appeal from decree of partial distribution.—An appeal does not lie, in favor of 
the personal representative, from a decree of partial distribution, until 
after the final settlement of the estate, although the court had no jurisdic- 
tion to render the decree. 


AppEaL from the Probate Court of Marengo. 


In the matter of the estate of William McAllister, 
deceased, on the petition of Elizabeth Thompson, as sole 
distributee and heir-at-law, for her distributive share of 
the estate. McAllister died in October, 1858, leaving a 
will, which was duly admitted to probate by said court in 
August, 1854, and of which Lewis B. McCarty was the 
executor. By said will, the testator bequeathed all his 
property, both real and personal, to his wife for life; 
directed his executor, after the death of his wife, to trans- 
port all his slaves to Liberia, so soon as their labor had 
created a fund sufficient for that purpose; and made his 
executor his residuary legatee, after the death of his wife, 
in trust for the ‘“ Alabama Conference of the Methodist 
Episcopal Church South.” The widow dissented from 
the will, and claimed her distributive share of the estate. 
On the 17th March, 1856, Elizabeth Thompson, the testa- 
tor’s sister and sole heir-at-law and distributee, filed her 
petition in said court “for a distribution of the slaves and 
personal estate of said decedent,” alleging that all the 
debts against the estate had been paid. On the hearing 
of this petition, which was contested by the executor, the 
court held—“ 1st, that the direction to the executor to 
remove the slaves to Liberia was void; 2d, that the Ala- 
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bama Conference of the Methodist Episcopal Church 
South could not take as residuary legatee until the death 
of the widow; 3d, that the widow’s dissent from the will 
left an estate not disposed of by the will, to which the 
heir-at-law was entitled during the term of the widow’s 
life; and, 4th, that said Elizabeth Thompson, as such 
heir-at-law, is entitled to such estate.” A decree was 
accordingly rendered in favor of said Elizabeth Thompson, 
directing the executor to “deliver to her all the property 
remaining in his hands as such executor,” on her entering 
into a refunding bond; to which decree the executor ex- 
cepted, and which he now assigns as error. 


Wuttam E. Crarke, I. W. Garrort, and J. R. Jonny, 
for the appellant. 
WitiiaM M. Brooks, contra. 


RICE, C. J.—Upon the authority of Johnston, execu- 
tor, v. Fort, administrator, 30 Ala. 78, we hold, 1st, that 
the probate court had no jurisdiction to render the decree 
from which the appeal was taken in this case; and, 2d, 
that the executor has no right to appeal from such decree, 
until after a final settlement of the estate.—Code, § 1888. 

We do not decide, however, that until a final settlement 
of the estate, the executor is without remedy. But it is 
not for us to indicate his remedy, if he hasany. See the 
authorities relative to that matter, cited in Johnston v. 
Fort, supra. 

As the appeal was taken by the executor, and he had 
no right to take it, we must dismiss it, at his costs. 
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MORRIS vs. VARNER. 


[ACTION ON PROMISSORY NOTE—PLEA, NON EST FACTUM.] 


1, Admissibility of note as to proof of execution.—In an action on a promissory 
note, issue being joined on the plea of non est factum, if the plaintiff adduces 
any evidence conducing to prove the genuineness of the defendant’s signa- 
ture, the note itself may go before the jury in connection with that evi- 
dence. 


AppEAL from the Circuit Court of Marengo. 
Tried before the Hon. E. W. Prrrus. 


Tuts action was brought by John Varner against Wil- 
liam Morris, and was founded on the defendant’s promis- 
sory note for $265, payable on the Ist January, 1854, and 
dated the 29th , 1852. The only plea was non est 
factum, on which issue was joined. The only error now 
assigned is, the ruling of the court in permitting the note 
to go in evidence before the jury without sufficient proof 
of its execution. 





I. W. Garrort, for the appellant. 
Wm. E. Criarke, contra. 


WALKER, J.—When the issue of fact is on the plea 
of non est factum, the question of the execution of the note 
sued upon is for the jury. It is not requisite to the ad- 
mission of the note in evidence, that a prima-facie case of 
the genuineness of the defendant’s signature should be 
made out. It is sufficient that evidence should be shown 
to the court, conducing to prove the affirmative of the 
issue, which it would be proper for the jury to consider. 
Whenever ‘here is, prima facie, any reason for sending 
the note to the jury, it should be suffered to go to them. 
There is, prima facie, such reason, when there is evidence 
tending to show the genuineness of the signature, which 
it would be proper for the jury to consider.—1 Greenleaf 
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on Evidence, (8th edition,) 68, § 49; Catlin, Peeples & 
Co. v. Gilder, 3 Ala. 586; Note to Knapp v. McBride & 
Norman, 7 Ala. 19. There was evidence conducing to 
show the execution of the note by the defendant, which 
it was proper for the jury to consider, when the note was 
admitted, and the court did not err in permitting it to go 
to the jury in connection with that evidence. 
The judgment of the circuit court is affirmed. 
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HUMPHRIES vs. BRADFORD. 


[ACTION FOR BREACH OF.WARRANTY OF SOUNDNESS OF SLAVE.] 


1, Presumption in favor of ruling of primary court——Where a witness testified, 
on cross examination, that he informed plaintiff of the unsoundness of the 
slave in controversy, and advised him to send the slave back to defendant; 
and was asked, on re-examination by the plaintiff, what plaintiff ’s reply 
was when informed of the condition of the slave.—held, that the appellate 
court would not presume, against the ruling of the court below, that the 
plaintiff’s reply, which was not sect out in the record, was competent evi- 
dence. 

2. Waiver of objection to answer by failure to object to interrogatory—A party can 
not move the exclusion or suppression of an answer which is responsive to 
the interrogatory, when he failed to object to the interrogatory itself. 


APPEAL from the Cireuit Court of Chambers. 
Tried before the Hon. E. W. Pettus. 


Tuts action was brought by John R. Humphries, the 
appellant, against the firm of Barr & Bradford,-to recover 
damages for the breach of a warranty of soundness of a 
slave named Len, sold by detendants to plaintiff; was 
commenced in April, 1852; and was prosecuted against 
Bradford, as surviving partner, after the death of "Barr. 
On the trial, the plaintiff introduced a witness named 
Lindsey, who resided on his plantation where the slave 
worked, and who testified to the diseased condition of 
the slave a few days after the plaintiff’s purchase. “The 
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defendant asked said witness, on cross examination, ‘Did 
you inform Mr. Humphries of the slave’s condition? to 
which the witness answered, ‘ Yes, I told him the slave 
was worthless, and that, if I was in his place, I would 
send him back.’” On re-examination of the witness, 
“plaintiff offered to prove what he said to the witness 
when informed by him of the condition of the slave; 
which evidence the court excluded, on the defendant’s 
objection, and the plaintiff excepted.” The defendant 
read in evidence the deposition of Robert L. Dickinson, 
taken on interrogatories and cross interrogatories. The 
second direct interrogatory to this witness, and the an- 
swer thereto, were as follows: “Int. 2. Ifa bill of sale is 
shown to you, attach it to your answers, and state if you 
saw it executed; if so, by whcm; state all about how 
and why it was given; how much was Len sold for? did 
he sell for his market value? was he sold as a sound 
negro? did he bring the market price for a sound negro?” 
“ Ans. I saw John C. Moore sign the bill of sale now 
shown to me, which is attached to this my answer. It 
was filled up by Mr. Thomas B. Crosby, a clerk in the 
house of R. H. Dickinson & Brother. It was given by 
Moore to Barr & Bradford, tora boy named Len, who.was 
@vned by Moore, and sold for him, by Dickinson & 
Brother as auctioneers, to Barr & Bradford, on the Tth 
February, 1851. Len was sold for $625. It was consid- 
ered he sold for his market value. He was sold as a sound 
negro, and brought the market price of a sound negro.” The 
plaintiff objected to each of the italicized portions of this 
answer, and reserved exceptions to the overruling of his 
objections. The rulings of the court on the evidence, as 
above stated, are now assigned as error. 


Ricuarps & Faukner, and Gro. W. Guny, for appellant. 
L. E. Parsons, and Jas. E. BELSER, contra. 


STONE, J.—The record does not inform us what was 
plaintiff’s reply to what the witness Lindsey said to him. 
This brings the case directly within the principle settled 
in Dent v. Chiles, 5S. & P. 383, 392; Parker v. Goldsmith 
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16 Ala. 526-28; Mahone v. Reeves, 11 Ala. 345-51; 
Brown v. Brown, 5 Ala. 508; St. John v. O’Connell, 
7 Por. 466-74. The record being silent as to what was 
plaintiff’s reply, we have no authority to indulge intend- 
ments beyond the express language of the bill of excep- 
tions, as a foundation on which to base a reversal. 

[2.] The portions of the answer of the witness Dickin- 
son to the second interrogatory in chief, which the plain- 
tiff moved to exclude, were strictly responsive to the 
interrogatory. The plaintiff had crossed the interrogato- 
ries, without objecting or excepting to the portions to 
which these answers were responsive; and he thereby 
waived all objection to the answers themselves.—Town- 
send v. Jeffries, 24 Ala. 329, and authorities cited. 

The judgment of the circuit court is affirmed. 


502 








Ricz, C. J., not sitting. 
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SHARP’S EXECUTORS vs. HERRIN’S ADM’R. e 


[SCIRE FACIAS ON DECREE OF PROBATE COURT. | 


1. Decree against executor’s personal representative may be revived.—A decree of the 
probate court against the personal representatives of a deceased executor, 
under the act of 1854, (Session Acts 1853-4, p. 24,) may be revived by 
scire facias, When no execution was issued on it within a year after its rendi- 
tion. 

2. Revivor barred by declaration of insolvency, and failure to file claim.—Such a 
decree cannot be revived after the estate of the deceased executor has been 
declared insolvent ; not having been filed as a claim against the estate like 
ordinary claims are required to be filed. 

8. And by rejection of claim because not filed in time—The disallowance of such 
decree by the probate court, as a claim against the estate of the deceased 
executor, on the ground that it was not filed within the time required by 
law, is a bar to the revivor. 

4, And by final settlement and discharge of personal representatives.—The revivor 

of such a decree is also barred by the fiual settlement and discharge of the 

personal representatives of the deceased executor, after the declaration of 
insolvency, and the continuance of one of them as the representative of the 
estate, to whom the assets were delivered. 
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APPEAL from the Probate Court of Macon. 


In this case, Jefferson R. Herrin, as administrator with 
the will annexed of William Herrin, deceased, sued out a 
scire facias on the 24th June, 1856, to revive a decree ot 
the probate court, which was rendered on the 24th May, 
1854, and which was described in the sci. fa. as a “judg- 
ment for $23,487 02 against Arnold Seale and Jehu Sharp, 
executors of William Sharp, deceased, in favor of Jeffer- 
son R. Herrin, administrator with the will annexed of 
William Herrin, deceased.”’ Arnold Seale, against whom 
alone the decree was sought to be revived, demurred to 
the scire facias, on the ground (with others) that the 
decree was not such as the statute authorized to be revived 
in this manner. The demurrer was overruled, and the 
defendant then interposed five pleas, to each of which 
the court sustained a demurrer. From these pleas it 
appears, that letters testamentary were granted by said 
probate court, on the 10th September, 1847, to said Wil- 
liam Sharp, as the executor of William Herrin’s will; 
that said Sharp continued to act as executor up to the 
time of his death, and died without making a settlement 

®&f his executorship; that on the 15th September, 1852, 
@he last will and testament of said Sharp was admitted 
t& probate by said probate court, and letters testamentary 
thereon were granted to Arnold Seale and Jehu Sharp, 
the executors named in said will; that on the 16th Octo- 
ber, 1852, said probate court granted letters of adminis- 
tration de bonis non, cum test. ann., on the estate of said 
William Herrin, to Jefferson R. Herrin, who afterwards 
(at what particular time is not shown) instituted proceed- 
ings against the executors of said William Sharp, to 
compel a settlement by them of their testator’s execu- 
torship on the estate of said William Herrin; that this 
proceeding terminated in the decree now sought to be 
revived, on which no execution had been issued; that 
said executors afterwards reported the estate of their tes- 
tator, the said William Sharp, insolvent, and it was so 
declared by said probate court on the 8th January, 1855; 
that said decree was not filed as a claim against the estate 
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of said William Sharp until after the expiration of nine 
months from the declaration of insolvency, and was, on 
that account, rejected and disallowed by said probate 
court as a claim against said estate; that on the 14th 
January, 1856, the executors of said Sharp made a final 
settlement with said probate court of their administra- 
tion on said Sharp’s estate, and delivered over all the assets 

to said Arnold Seale, who was continued by the court as 

the representative of the estate, in consequence of the 

failure of the creditors to nominate an administrator. 

The defendant’s first plea stated the facts connected 
with the rendition of the decree sought to be revived, and 
averred that it was not such a judgment or decree as 
could be revived by scire facias; the second set up the 
failure to file the decree as a claim against Sharp’s estate, - 
within nine months after the declaration of insolvency, 
as a bar to the revivor of the decree; the third set up the 
final settlement of the executors, after the declaration of 
insolvency, as a bar to the revivor; the fourth insisted on 
the disallowance and rejection of the decree by the pro- 
bate court, on account of the failure to file it within nine 
months after the declaration of insolvency, as a bar to 
the revivor; and the fifth averred, that the decree against — 1 
the executors was joint, and could not be revived against 
Seale in the absence of his co-executor, who had not beeh 
cited. 

The errors assigned in this court were, the overruling 
of the demurrer to the scire facias, and the sustaining of 
the demurrer to the several pleas. By an agreement of 
record between the counsel of the respective parties in 
this court, formal defects in the scire facias and pleas 7 
were waived, and four questions were submitted to 
this court for decision—to-wit: “1. Can such a judg- 
ment be revived on scire facias? 2. Can it be revived 
after the declaration of insolvency, the claim not having 
been filed as ordinary demands are required to be filed 
against insolvent estates? 3. Is not the disallowance of 
the claim by the probate court, when it came to determ- 
ine upon the claims after the expiration of nine months 
from the decree of insolvency, as shown in the record, a 
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bar? 4. Is the decree of the court declaring the estate 
insolvent, the settlement of the executors, and ‘the con- 
tinuance of Seale as the representative thereof,’ a bar to 


the revivor?” 


Cropron & Lacon, for the appellant. 
Wm. P. Curton, contra. 


RICE, C. J.—The scire facias was sued out from the 
probate court of Macon county, to revive a judgment 
which is therein described as a judgment rendered by 
said court on the 20th May, 1854, for $23,487 02, in favor 
of Jefferson R. Herrin, administrator with the will an- 
nexed of the estate of William Herrin, against Arnold 
Seale and Jehu Sharpe, executors of William Sharp, de- 
ceased. The parties have in this court expressly waived 
all questions except four, which are stated in the agree- 
ment attached to the record. The first of those questions 
eis “can such a judgment be revived on scire facias.” To 
that question we respond in the affirmative ; but, in doing 
so, we wish to be understood as not committed upon the 
question of the legal sufficiency of the scire facias.—Code, 
§ 2419. 
~ @2. To the second question stated in the said agreement 
of the parties, we answer in the negative.—Code, §§ 1847, 
1848; Holly v. Hollinger, 8 Ala. 454; Brasher v. Lyle, 
13 Ala. 524; Campbell v. Campbell, 11 Ala. 730; Bartol 
v. Calvert, 21 Ala. 42; Hogan v. Calvert, 21 Ala. 194; 
Hunt v. Fay, 7 Vt. Rep. 143; McCollum vy. Hinkley, 
9 Vt. 143. 

[38—4.] To the third and fourth questions stated in said 
agreement, we answer in the affirmative.—Saltmarsh v. 
Bird, 19 Ala. 665; Bartol v. Calvert, supra; and other 
cases cited supra. 

We confine ourselves to the questions as stated by the 
parties. The answers we have given to them require us 
to declare, that the court below erred in sustaining the 
demurrers to the 2d, 3d and 4th pleas to the scire facias, 
and to reverse its judgment for those errors. We deem 
it unnecessary to decide now as to the sufficiency of pleas 

33 
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numbered 1 and 5; because our decision on the other 
pleas will probably dispose of the case. 

For the error in sustaining the demurrers to the 2d, 3d 
and 4th pleas, the judgment of the court below is re- 
versed, and the cause remanded. 


WILLIAMS vs. MOORE. 


[DETINUE FOR SLAVES.] 


1. How administrator must declare—In detinue by an administrator, if the de- 
claration does not aver that the slave sued for is assets of his intestate’s 
estate, or otherwise show that he sues in his representative capacity, the 
words “ administrator,” &c., following the name of the plaintiff in the writ | i 
and the commencement of the declaration, are mere words of description. 

2. Replication to statute of limitation—In detinue by an administrator de bonis 
non, Suing individually, a replication to a plea of the statute of limitations 1 
of six years, averring that the defendant derived title under an unauthorized 
sale by the administrator in chief, who was removed from the trust within 
less than six years before the commencement of the suit, isfatally defective 
on demurrer. 

3. Demurrer to defective replication to good and bad pleas.—A bad replication is * 
good enough for a bad plea, and hence a demurrer to such replication 
should be visited upon the plea; but this rule does not apply, where a de- 
fective replication is interposed to several pleas, one of which is good. 








APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Jonn Gi. Suorter. 


Tuis action was brought by Thos. M. Williams against 
David Moore, and was commenced in March, 1852. In 
the writ, and in the commencement of the declaration, 
the plaintiff was described as “Thomas M. Williams, 
administrator de bonis non on the estate of Peter Wyatt, 
deceased;’’ but he declared on his own individual title i 
and possession, and there was no averment showing that } 
he sued in his representative character. The defendant 
pleaded, “‘in short by consent, Ist, non detinet; 2d, the 
statute of limitations of three years; 3d, the statute of 
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limitations of six years; and, 4th, ne unques administrator.” 
To the second, third and fourth pleas, the plaintiff replied, 
“that Mary A. E. Wyatt and William Mock, in 1838, 
took out letters of administration on the estate of Peter 
a Wyatt, deceased, from the orphans’ court of Lowndes 
county, the late residence of said Peter Wyatt; that 
_ said administrators, without any order from said orphans’ 
court, sold saidglave sued for in this action to defendant ; 
and that said administrators continued to act as such 
until March, 1852, when they were removed from said 
administration, and plaintiff was appointed by said court 
administrator de bonis non of said estate.”” The court sus- 
tained a demurrer to this replication, and its ruling is 
now assigned as error. 


Tomas WitiiaMs, and Jno. D. F. Witttams, tor the 
appellant. 


GrorGEe W. GAYLE, contra. 





WALKER, J.—[1-2.] The replication of the plaintiff 
was clearly bad. It was no answer to the plea of the * 
statute of limitations of six years, which was a good plea. 
“4 The suit was by the plaintiff in his individual capacity. 

George v. English, 30 Ala. 582; Agee v. Williams, 30 Ala. 





636; Crimm v. Crawford, 29 Ala. 623; Rambo v. Wy- 
T att’s Adm’r, 29 Ala. 510. The replication i is framed upon 
the idea, that the action is by the plaintiff in his repre- 
f sentative character, and signally fails to aver any thing 
\ which would avoid the application of the statute of limi. 
, tations to the plaintiff’s individual suit. It follows, that 
tt if we look to the plaintiff’s replication alone, we are bound 
to decide, that the court committed no error in sustaining 
the demurrer to it. 
+ [3.] Is the case changed by the fact, that the court did 
not visit the defendant’s demurrer to the plaintiff’s repli- 
cation upon his own defective pleading? We think not. 
The replication is put in as an answer to three pleas, two 
of which were bad, and one good. A: bad replication is 
good enough fora bad plea; and hence, though the issue 
of law is joined upon the bad replication, the judgment 
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must be against the defendant upon the defective plea. 
Gould’s Pleading, 474, § 87. But we think a bad repli- 
cation is not good enough for one good plea and two bad 
ones. If the court had looked back through the record 
for defects in the antecedent pleading, and visited its con- 
demnation upon them as they were found, it would have 
given judgment against the defendant upon the two bad 
pleas, and would have been compelled atJast to sustain 
the demurrer to the replication, because it was no answer 
to the remaining good plea. Thus it follows, that the 
sustaining of the demurrer to the replication, even 
though the court had done as the plaintiff contends it 
ought to have done, would have been inevitable, and the 
judgment would necessarily have been precisely as it was 
against the plaintiff upon his refusal to answer over after 
sustaining the demurrer to his replication. In any point 
of view, the result which the court attained was correct ; 
and, therefore, the judgment is affirmed. 





, FLANAGAN vs. STATH BANK. 


[BILL IN EQUITY FOR REFORMATION OF DEED. ] 


1. Variance.—A party cannot have relief in equity, on proof of a case variant 
from that alleged in his bill. 

2. When feme covert may come into equity for protection of separate estate—A mar- 
ried woman, having a separate estate created by deed, cannot come into 
equity against an execution creditor of her husband, to enjoin the sale of a 
slave which belonged to her separate estate, and which she had conveyed to 
her children. 


AppEAL from the Chancery Court of Marengo. 
Heard before the Hon. Wapr Keyzs. 


Tuts bill was filed by Bennett Flanagan, Francis L. 
Flanagan, and Mrs. Lucy Hylton, their mother, against 
Sterling Hylton, the husband of Mrs. Lucy Hylton, John 
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Whiting, the commissioner and trustee of the State Bank 
and Branches, and other parties not necessary to be 
named. It sought, Ist, to enjoin the sale of a slave 
named Linah, on which an execution in favor of the State 
Bank against Sterling Hylton had been levied; 2d, to 
reform a deed under which the complainants claimed said 
slave; and, 3d, to have said slave declared subject to the 
trusts of a deed by which a slave named Cicely, who was 
afterwards exchanged for Linah, was conveyed to trustees 
for the use and benefit of the complainants. The slave 
Cicely was conveyed by Lewis Ford, the father of Mrs. 
Hylton, (then Flanagan,) in September, 1825, to R. W. 
Roberts and William Cottrell, “as trustees for Lucy 
Flanagan and her children.” This deed directed, that 
the proceeds of the labor or hire of the slave should be 
applied by the trustees “to the use and benefit of the 
said Lucy Flanagan and her children during the natural 
life of said Lucy, and then said negro, with all her increase, 
to go and descend to the said children of the said Lucy ;”’ 
and secured Mrs. Flanagan’s interest to her sole and 
separate use. The girl Cicely was sold or exchanged, 
some time in 1836, after the death of Mrs. Flanagan’s first 
husband, for the girl Linah. The bill alleged, that the 
slave was sold by Cottrell, the trustee, at the request of 
Mrs. Flanagan, and that Linah was bought with the pro- 
ceeds of the sale; that it was the intention of the parties 
that Linah should be held under the trusts of the deed 
in the place of Cicely; that for this purpose she was de- 
livered by the trustee to Milton Ford, who was a brother 
of the said Lucy, “upon the express understanding that 
said girl was to be settled upon said Lucy and her chil- 
dren, in the place and stead of the girl Cicely, to be held 
in the same manner, and subject to the same deed ;” that 
said Milton Ford accordingly delivered the girl Linah 
back again to the said Lucy, (who soon afterwards mar- 
ried Sterling Hylton,) and at the same time executed a 
deed, by which said slave was conveyed, through mistake, 
“to the heirs of said Lucy,” instead of “to the sole use 
and benefit of the said Lucy and her children; ” and that 

















510 ALABAMA. 





Flanagan v. State Bank. 





the mistake in the deed was only discovered a short time 
before the filing of the bill. 

The complainants took the deposition of Milton Ford, 
who testified, in substance, as follows: “ The girl Cicely, 
named in the deed of Lewis Ford to Cottrell, did not suit 
Lucy. Cottre!l thereupon had her appraised, with her 
children. She was appraised at $600. Cottrell had the 
girl Linah, recently purchased by him at the price of $340. 
He gave Linah, with $260 in cash, to Lucy Flanagan, and 
took Cicely and her children himself, and as his own. 
This was done, with Lucy Flanagan’s consent, in Sep- 
tember, 1836. Upon the exchange being made as above 
stated, Cottrell assigned to witness the bill of sale for 
Linah which he had, and witness gave Cottrell his obliga- 
tion to convey Linah, or make such disposition of her, as 
Lucy Flanagan should direct.” ‘ When witness made 
the deed, he intended to carry out the intention ot the 
first deed; but, at the instance and request of Lucy, made 
it to her children, or heirs. One Alexander, a justice of 
the peace, who was a plain, common man, drew the deed. 
Neither Alexander nor witness knew anything about 
drawing deeds. When this deed was drawn, neither the 
original deed of Lewis Ford, nor a copy, was in the pos- 
session of witness; nor had witness ever seen it.”’ 

On final hearing, on pleadings and proof, the chancel- 
lor dismissed the bill, absolutely as to Mrs. Hylton, but 
without prejudice as tv the other complainants; from 
which decree the complainants appeal, and which they 
now assign as error. 


Ws. M. Byrop, for appellants. 
I. W. Garrortt, and Wm. M. Brooks, contra. 


STONE, J.—The decree of the chancellor in this case 
must be affirmed, for a variance between the allegations 
and the proof. 

The bill avers, that the second deed, “exhibit B,’’ was 
intended to conform in its provisions to the first deed, 
“exhibit A.” The first deed vests the title in Mrs. Flan- 
agan and her children during her life, and at her death in 
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her children. The second deed vests the entire title in 
the heirs of Mrs. Flanagan, then Mrs. Hylton, excluding 
her entirely. Heirs, in this instrument, means children. 
The only witness, Mr. Ford, who speaks at all as to the 
intention he had in drawing the second deed, says he 
had never seen the first deed; and Mrs. Hylton herself 
gave the directions under which he drew the deed. 
There is no evidence of any mistake in the frame of the 
deed, by which Mrs. Hylton was omitted as one of the 
grantees. This statement of the case presents a fatal 
variance between the allegations and the proof.—Lock- 
hart v. Cameron, 29 Ala. 362, and authorities cited. 

The first deed, marked “exhibit A,” secured Mrs. 
Flanagan’s interest in the slave to her separate use and 
enjoyment; and this separate estate was not confined to 
any particular coverture. When she became discovert, and 
married a second time, the property, so far as she held 
any interest under that deed, was still her separate 
estate.—See 2 Bright on H. & W. 204-5. The gravamen 
of this bill is, that the slave Linah was received in ex- 
change for Cicely; and that the trusts created by the 
first deed, extend to and embrace the slave Linah. On 
this aspect alone have the complainants any right to 
relief. 

This view, under the proof in this record, places Mrs. 
Hylton in an inextricable dilemma. If, under the ex- 
change of slaves, her interest ceased to be her separate 
estate, then the marital rights of her husband attached 
to such interest upon her intermarriage with him, pro- 
vided she had the slave in actual or constructive posses- 
sion. This, of course, would destroy all right in her; 
and the deed afterwards executed to her heirs, placed her 
in an attitude no more favorable to the relief which she 
seeks. 

If, on the other hand, the trusts of the first deed ex- 
tend to the slave Linah, then, herinterest being a separate 
estate, she had the undoubted right, notwithstanding her 
coverture, to dispose of that interest as a feme sole. 
Having the title conveyed to her heirs, [children,] as by 
the second deed was done, she could no longer assert any 
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interest in the slave.—2 Bright on H. & W. 220, et seq. ; 
Fettiplace v. Goryn, 1 Vesey, jr. 46. 
The decree of the chancellor is affirmed. 





COPELAND’S EX’R vs. COPELAND’S HEIRS. 


[BILL 1N EQUITY TO SET ASIDE PROBATE OF WILL.] 


1. Burden of proof as to mental capacity of testator.—When the validity of a will 
is contested in chancery, after it has been admitted to probate, on the ground 
of the testator’s mental incapacity and unsoundness, the burden of proof is 
on the contesting party. 

. Evidence of insanity —The evidence in this case, relative to the testator’s 
mental condition, critically discussed by the chancellor, and held sufficient 
to establish unsoundness of mind. 


bo 


APPEAL from the Chancery Court of Limestone. 
Heard before the Hon. Joun Foster. 


Tuts bill was filed by the heirs-at-law and distributees 
of Ira A. Copeland, deceased, against his executor and 
legatees, and sought to set aside the probate of his will 
on the grounds of mental incapacity, fraud, and undue 
influence. The evidence is stated at sufficient length in 
the opinion of the chancellor, which is adopted as the 
opinion of this court, aud which was as follows: 


Foster, Ch.—‘‘I have given this case a careful examin- 
ation, aided by the able and elaborate arguments of the 
counsel on both sides ; and yet I cannot regard it as free 
from doubt and difficulty. Although the real issue. pre- 
sented for decision is, whether the will of Ira Copeland is 
valid or not, and consequently the respondents hold 
the affirmative; yet, as the complainants attempt to im- 
peach the will on the ground of the insanity or incapacity 
of the testator, and as tlie law presumes every man to be 
sane until the contrary is shown, the burden of proving un- 
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soundness or incapacity is thrown on the party contesting 
the will for that cause. 

“The testimony on this point, at least so far as the opin- 
ion of witnesses is concerned, is very conflicting. Two 
of the subscribing witnesses, Nich. Davis, Jr., and Thos. 
H. Hobbs, express the opinion, that the testator was of 
sound and disposing mind and memory at the time of 
executing the will; and the reasons assigned by them for 
this opinion are entitled to great weight. There is 
nothing on the face of the will, or in the disposition of 
the property by the testator, from which the court could 
infer unsoundness of mind. The bequests to the ‘ mis- 
sionary cause’ and to the Methodist church are not un- 
reasonably large, or disproportionate to the testator’s 
means; and a good and sensible reason was assigned for 
the legacy to Mrs. Collier. These are circumstances 
strongly conducing to show that the testator had suffi- 
cient capacity and soundness of mind to make a valid will. 
But, on the other hand, the two other subscribing wit- 
nesses, Mr. Ford and Mr. Tyus, (the latter being not only 
a subscribing witness, but the writer of the will,) are 
equally positive in the opinion, that said Copeland had 
not sufficient mental capacity to make a will; and their 
reasons for this opinion are at least equally conclusive. 
Tyus states, that while writing the will, a short time 
before its execution, from the dictation of the testator, 
his directions ‘were not clear and explicit, such as a man 
of sound and clear mind would give;’ that he, the testa- 
tor, ‘manifested a confused recollection of persons and 
things ;’ and that, ‘although witness cannot say posi- 
tively that he gave contradictory directions, yet he would 
repeat some things which he had already mentioned a 
few moments before.’ Ford states, that the testator ‘had 
a confused recollection of his property;’ that he gavea 
legacy to a person in the country which was not incorpo- 
rated jn the will, and did not notice the omission; and 
that suggestions were made to him by the by-standers 
while Mr. Tyus was writing the will. 

“There is one circumstance which entitles the opinion 
of Ford and Tyus to more weight than the opinion of 
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Hobbs and Davis—that is, that the former were previously 
intimately acquainted with the testator, and, theretore, 
had the opportunity of comparing his mental condition at 
the time of the execution of the will with his mental 
capacity and operations when sound and free from dis- 
ease ; while Hobbs and Davis had no previous acquaint- 
ance with him, and saw him for the first time when called 
on to witness his will. This circumstance, I think, is 
entitled to great weight. The first witnesses had great 
advantage over the latter, in forming a correct opinion as 
to the sanity or insanity of Copeland, from their previous 
acquaintance with him: they had the means of compari- 
son, which the others lacked. 

“We should naturally suppose, that the testimony of 
the attending physicians would throw much light on the 
question at issue. The will was executed between 9 and 
10 o’clock at night, probably near the latter hour. His 
physicians left him about 84 o’clock. They both testify 
that, in their opinion, he then had sufficient capacity to 
make the will. But Dr. Malone, who says he carefully 
watched his mental condition, states, that ‘his mind was 
clear until near 8 o’clock, P. M.,’ when he ‘first saw 
symptoms of decided aberration of mind ;’ that ‘it was wan- 
dering and unsteady on some subjects, and clear on others.’ It 
must be here borne in mind, that the physician speaks of 
aberration—disorder—not mere weakness of mind, which 
must have been the necessary consequence of the testa- 
tor’s extremely prostrate physical condition. The other 
physician, Dr. Powell, who called at a later hour, be- 
tween 11 and 12 o’clock, found his patient ‘wildly deliri- 


’ 


ous. 
“ Thomas G. Tyus, whose acquaintance and intimacy 


with the testator would probably entitle him to express 
an opinion, and who saw him during the day, says, that 
his deportment was ‘unnatural ;’ that he was ‘ disposed 
to make considerable noise by singing;’ that ‘he would 
stop for a few moments, and then begin again;’ that he 
was no better at night than during the day; and that he 
does not think he was capable of doing ordinary business, 
or of making a will. 
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“The testimony shows, that the testator, at the time of 
making the will, had been for several days prostrate with 
a severe and painful disease, which was making rapid 
progress towards a fatal termination. He was then, in 
the language of Dr. Malone, ‘sinking fast,’ almost in 
articulo mortis. His mind necessarily partook of the en- 
feebled and weakened condition of his body. Before the 
will was written, his mind had become wandering and 
unsteady: there was not only weakness, but aberration 
of the intellectual faculties. This condition, doubtless, 
was aggravated by the opium he had been taking during 
the day, and also by the consciousness, which now for the 
first time broke in upon his mind, that death was inevit- 
able and just at hand. His recollection of persons and 
things was confused. The directions respecting his prop- 
erty were not clear or explicit. These circumstances, 
coupled with the pregnant fact that he was wildly deliri- 
ous in an hour or two, lead me to pronounce against the 
will.” 

The chancellor therefore rendered a decree for the com- 
plainants, setting aside the probate of the will; and his 
decree is now assigned as error. 


Jas. E. Betser, and Luxe Pryor, for appellants. 
Rosinson & Jones, contra. 


RICE, C, J.—Upon an examination of the evidence-in 
this cause, we feel bound to say, that the decree of the 
chancellor is correct. We adopt his opinion as the opin- 
ion of this court, and affirm his decree, at the costs of the 
appellants. 
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IRWIN vs. SCRUGGS. 


[MOTION FOR SUMMARY JUDGMENT BETWEEN SURETIES. ] 


1. Waiver of trial by jury.—On notice and motion for a summary judgment 
between co-sureties, (Code, § 2645,) if the defendant does not appear and 
make up an issue to be tried by a jury, the court may receive proof of 
the requisite facts, and render judgment without the intervention of a jury. 

2. When motion must be made.—A recital in the judgment entry, that the cred- 
itor “has at this time recovered a judgment against” the plaintiff in the 
motion, sufficiently shows that the motion was made in pursuance to the no- 
tice at the time when the creditor's jugment was rendered. a 


APPEAL from the Circuit Court of Madison. 
Tried before the Hon. Joun E. Moore. 


TuHIs proceeding was instituted by John W. Scruggs 
against William B. Irwin, both of whom, together with. 
one Richard C. Mason, were sureties on the oflicial bond 
of Henry F. Scruggs, as register of the chancery court of 
Morgan county. In the notice, which was issued and 
served on the 11th August, 1855, the defendant was 
“‘ notified that Isaiah Dill has sued’’ said Scruggs on said 
bond; that the writ was returnable to the August term, 
1855, of the circuit court of Madison, “and stands for 
trialat saidterm.” At the March term of the court, 1856, 
the following judgment was rendered: “This day came 
the plaintiff, by his attorney, and shows that, heretofore, 
Henry F. Scruggs, with plaintiff, defendant and Richard 
C. Mason as his sureties, executed their bond, dated the 
25th of March, 1849, for the sum of $10,000, payable to 
Reuben Chapman, gcvernor, &e., with condition to be 
void if said Henry F. Scruggs should well and truly per- 
form all the duties by law required of him as the register 
of the chancery court of Morgan county; and it further 
appearing to the court, that the office of said Henry F. 
Scruggs has expired, and that Isaiah Dill is his succes- 
sor; and it further appearing that said Scruggs, while 
such register, received money growing oat of a sale of 
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property in a suit wherein Edward Holliday was com- 
plainant, and Thomas Price and others were defendants, 
and failed to pay the same over; and that said Dill has 
sued this plaintiff upon said bond, and has at this time 
recovered a judgment thereon against him, for the sum of 
$10,000, to be discharged by the payment of $3,283 .86 ; 
and it further appearing that plaintiff caused a written 
notice to be served on this defendant, on the 11th day of 
August, 1855, of the pendency of said suit in favor of 
Dill, and that he would move for a judgment against this 
defendant, for one half the amount for which said Dill 
might recover against him; and it further appearing to 
the court that said Henry F. Seruggs and Richard C. 
Mason are insolvent: It is therefore considered by the 
court, that plaintiff recover of said defendant the sum of 
$1,641 93, being one half of the liability of the plaintiff 
upon the judgment against him in favor of said Dill, be- 
sides the costs of this motion.” 

The errors assigned are—“ 1st, the rendition of judg- 
ment upon the facts disclosed in the record; 2d, the ren- 
dition of judgment without the intervention of a jury.” 


W.atker, Capaniss & BrickeE tt, for appellant. 
Rosrnson & JonsEs, contra. 


WALKER, J.—Section 2645 of the Code authorizes a 
surety, whose principal is insolvent, when sued, to recover 
judgment upon notice of the pending suit, against such 
of his co-sureties as are not sued in the action, for their 
aliquot portion of the debt, excluding from the estimate 
the proportion of such of the sureties as are insolvent. 
It has been the uniform practice, for the court to receive 
proof of the requisite facts, and render judgment upon 
such motions, where the defendant does not make up an 
issue to be tried by the jury.—Broughton v. Robinson, 
11 Ala. 922; Clemens v. Branch Bank of Montgomery, 
1 Ala. 50; Smith v. Branch Bank at Mobile, 5 Ala. 26; 
Curry v. Bank of Mobile, 8 Porter, 860; Evans v. State 
Bank, 15 Ala. 81. 

The defendant, who makes up no issue of fact, must be 
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regarded as waiving the right of having the facts deter- 
mined by a jury. We know of no principle of common 
law, or of any statute, opposed to this mode of proceed- 
ing to these summary judgments on motion. The stat- 
ute which authorizes the rendition of judgment final, 
upon judgment by default, nil dicit, or on demurrer, where 
the action is founded upon an instrument of writing 
. ascertaining the plaintiff’s demand, has no application to 
this case, and is not to be construed as prohibiting the 
rendition of a judgment without the intervention of a 
jury in all cases not described by it.—Petigrew v. Peti- 
grew, 1 St. 585. 

[2.] The recital in the judgment entry, that the cred- 
itor “has at this time recovered judgment against the 
surety,” conveys with sufficient certainty the idea that 
the motion was made in pursuance to the notice at the 
time when the judgment was rendered. 

No other objection, than those above noticed, has been 
called to our attention. We do not find in those objec- 
tions, or in any other which has occurred to us, a warrant 
for reversing the judgment of the court below; and it is, 
therefore, affirmed. 





HUNTER vs. McCRAW. 


[MOTION TO QUASH EXECUTION. ] 


1. Rule of construction of contracts —The rule is well settled, that a contract is 
to be construed most strongly against the party promising ; and where it 
is susceptible of two constructions, one of which will defeat, and the other 
give effect to it, the latter construction will be adopted. 

2. Construction of replevin bond in admiralty proceeding.—In an attachment case 
against a steamboat, under the act of 1844, (Session Acts 1843-4, p. 98,) a 
replevin bond, conditioned that the stipulators should pay and satisfy such 
judgment as might be rendered in such attachment proceeding against 

them, binds them to pay the judgment recovered by the attaching plaintiff, 

although not in form against them. 
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3. Fi. fa. against stipulators.—On the recovery of judgment by the plaintiff in 
such action, the statute fastens a lien on the boat, and also authorizes an 
execution against the stipulators in the replevin bond. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Robert DovuGcHeErty. 


Tus case is a branch of that reported in 31 Ala. 659, 
under the name of Steamboat Farmer v. McCraw. That 
case was commenced in May, 1852, by attachment against 
the said steamboat, sued out by Abner G. McCraw, to 
recover damages for injuries caused by a collision between 
said steamboat and a flat-boat. The sheriff having seized 
the boat under the attachment, J. B. Walker, Edward F. 
Shields, Daniel Walker, M. Waring, Stephen Twelves 
and Jos. T. Hunter entered into a replevin bond, condi- 
tioned as follows: “ Now, if the said Edward F. Shields, 
J. B. Walker, Daniel Walker, Joseph T. Hunter, Moses 
Waring and Stephen Twelves shall well and truly pay, or 
cause to be paid, unto the said Abner G. McCraw, his 
heirs, executors, administrators, or assigns, such judgment 
as may be rendered in such attachment proceeding, in 
favor of said McCraw, against said Edward F. Shields, J. 
B. Walker, and Daniel Walker, and shall further pay all 
costs that may accrue in the trial of the same, then this 
obligation to be void,” &c. At the spring term, 1856, a 
judgment was rendered in the cause, which (omitting the 
recitals as to the appearance of the parties, &c.) was in 
these words: “It is therefore considered by the court, 
that the plaintiff recover of the defendant the sum so 
assessed by the jury, with the costs in this behalf ex- 
pended, for which execution may issue; and it is ordered, 
adjudged, and decreed, that the said steamboat, named 
and called the Farmer, her tackle, apparel] and furniture, 
be, and it is hereby, condemned to the satisfaction of the 
damages so assessed by the jury, and the costs of this 
suit.” On this judgment execution was issued, com- 
manding the sheriff to make the money “of the steam- 
boat Farmer, her tackle and furniture, and also of the 
goods, chattels, lands and tenements of Edward F. Shields, 
J. B. Walker, D. Walker, M. Waring, Stephen Twelves 
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and Joseph T. Hunter.” The defendants moved the 
court to quash this execution on the following grounds: 
“1st, that there is no judgment authorizing the issue of 
said execution; 2d, that there is no judgment authorizing 
the issue of said execution against the goods and chattels, 
lands and tenements of Joseph T. Hunter, Edward F. 
Shields, J. B. Walker; Daniel Walker, Moses Waring, 
and Stephen 'T'welves; 3d, that the bond set out in said 
execution is not a statutory bond, and no execution could 
be issued thereon; and, 4th, that the condition of said 
bond has not been broken, and therefore no execution 
could issue thereon.’”’ A similar motion, predicated on 
the same grounds, was submitted on behalf of said 
Walker, Shields, Hunter, Twelves and Waring. The 
court overruled the motion to quash the execution, and 
its action is now assigned as error. 


‘Ws. M. Byrp, for appellant. 
Jno. T. Moran, contra. 


STONE, J.—It is clearly settled in this State, that ad- 
miralty proceedings are intended to be simple and sum- 
mary; and that much liberality will be indulged in favor 
of their correctness.—See the authorities collected in the 
ease of Murphy v. Roberts & Staples, 80 Ala. 232. 

It is contended for appellants, that the replevin bond 
in this case only bound the stipulators to pay such judg- 
ment as should be rendered against said Edward F. 
Shields, J. B. Walker and Daniel Walker; and no judg- 
ment having been rendered against them, they contend 
further, that no liability has been fastened on the stipu- 
lators. On the other hand, it is contended for appellee, 
that the words “in favor of said McCraw, against Edward 
F. Shields, J. B. Walker and Daniel Walker,” found in 
the condition of the bond, are parenthetical, and are 
descriptive of the attachment proceedings, and not of the 
judgment to be rendered. 

The words of the bond are not free from ambiguity. 
We think, however, that the collocation of the different 
members of the sentence gives the greater weight to the 
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argument for the appellee. We adopt this construction 
the more readily, because it gives effect to the bond, 
while the other would deprive it of all validity, either as 
a statutory or common-law obligation. The rule is well 
settled, that contracts are to be construed most strongly 
against the party promising.—Hogan v. Reynolds, 8 Ala. 
Rep. 59. 

The act of 1844, under which these proceedings were 
instituted, fastens a lien on the boat or craft, and also 
authorizes an execution against the stipulators in the 
replevin bond.—See Pamph. Acts 1843-4, pp. 98-9, §§ 2, 5. 
Hence, there is no error in the form of the present exe- 
cution. 

Judgment of the circuit court affirmed. 


OWEN vs. CAMPBELL. 


[BILL IN EQUITY FOR ASSIGNMENT OF DOWER.] 


1. Dower not barred by statute of limitations, nor by staleness of demand.—The act 
of 1843, (Clay’s Digest, 329, § 93,) limiting “all actions for the recovery 
of lands, tenements, or hereditaments,” to ten years after the accrual of 

' the cause of action, does not apply to suits for dower ; nor is a court of 
equity authorized to treat a claim to dower as a stale demand, on account 
of the mere lapse of time short of twenty years, independent of other 
equitable circumstances. 


APPEAL from the Chancery Court at Mobile 
Heard before the Hon. Wapz Keyss. 


THE original bill in this case was filed by Mrs. Louisa 
S. Owen, on the 7th February, 1853, and sought an allot- 
ment of her dower in three city lots in Mobile, of which 
her deceased husband, George W. Owen, who died in 
1837, was seized and possessed during coverture. The 
only defendant to the original bill was James Campbell, 
who answered on the 5th March, 1853; admitting that 
34 
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he was in possession of one-third of the lots, and averring 
that the remainder was in the possession of F. V. Cluis 
and William P. Hammond. The complainant thereupon 
amended her bill, and brought in Cluis and Hammond as 
defendants. All the defendants pleaded the statutes of 
limitations of five and ten years, and insisted on the 
staleness of the demand as a bar to the relief sought. 
The chancellor held the complainant entitled to relief 
against Campbell, but barred by the statute of limitations 
of ten years as to the other defendants; and rendered a 
decree accordingly, which the complainant now assigus as 
error. 


Jno. T. Taytor, for the appellant. 
P. Hamitton, and Jas. H. CAMPBELL, contra. 


RICE, C. J.—In Ridgway v. McAlpine, at the present 
term, we decided, that prior the Code, there was no stat- 
utory bar, in this State, to a suit for the assignment and 
recovery of dower; that mere lapse of time short of 
twenty years, independent of other equitable circum- 
stances, would not authorize a court of equity to treat the 
claim of dower asserted in such suit as stale; and that 
there were no circumstances in that case which justified 
the refusal of relief. Upon the authority of that case, the 
decree of the chancellor in the case at bar is reversed, and 
a decree here rendered, declaring that the complainant is 
entitled to relief against all the respondents; and remand- 
ing the cause with directions to the chancellor to proceed 
to make such further decree and orders as may be neces- 
sary to ascertain and to secure to complainant the full 
measure of relief to which she is entitled. The appellees 
must pay the costs of the appeal. 
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HILL’S ADM’R vs. KENNEDY. 


[ACTION FOR MONEY HAD AND RECEIVED.] 


1. When action lies aguinst receiver of bank-bills—An action for money had and 
received lies against one who received current bank-bills for the use of 
another, on proof that he used or treated them as money. 

2. When demand is necessury.—In such action, proof of a conversion by the 
defendant before suit brought dispenses with the necessity of a demand. 


APPEAL from the Circuit Court of Bibb. 
Tried before the Hon. C. W. Rapter. 


Tuis action was brought by Samuel W. Davidson, 
as the administrator of Pleasant Hill, deceased, against 
Josiah 8S. Kennedy. No pleas appear in the record. The 
evidence adduced on the trial, as set out in the bill of ex- 
ceptions, was substantially as follows: The plaintiff proved, 
that he sold six bales of cotton, belonging to his intest- 
ate’s estate, to Philpot & Lapsley, of Selma, and direct- 
ed them to send the proceeds, which amounted to $219, 
by the hands of the defendant, on his return from Mobile 
to Centreville; that the money was counted out by one of 
the partners of the firm of Philpot & Lapsley, and handed 
to one Alexander, their book-keeper, with instructions to 
deliver it to the defendant, who was then about leaving 
Selma, on the railroad, on his return to Centreville. 
Alexander testified, that he went to the railroad depot 
with the money, and there handed it to the defendant, 
together with the account of sales, in an unsealed envelope 
directed to Bernhard & Davidson; that the defendant, on 
receiving it, jestingly said, “Are you not afraid that I 
will run away with so much money?” and that the money 
was in current bank-bills, mostly of Georgia banks, with 
perhaps some few of the South Carolina banks. The 
plaintiff’s agent afterwards called on Philpot & Lapsley 
for the money, and, on being informed that they had sent 
it by the defendant, ‘called on defendant for the money, 
who stated that he had not got it.” Bernhard, one of 
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the firm of Bernhard & Davidson, also testified, “that, 
having been informed that Philpot & Lapsley had sent 
the money to them by the defendant, he called on the 
defendant for the money, who stated to him that he had 
no recollection of having received it, but that if he did 
receive it, it must have been at the clerk’s office 'at the 
warehouse of the railroad depot at Selma.” The court 
charged the jury, “that upon the evidence aforesaid, they 
must find a verdict for the defendant ;”’ to which charge 
the plaintiff excepted, and which he now assigns as error. 


Joun F. Vary, for the appellant. 
I. W. Garnortt, and J. R. Joun, contra. 


WALKER, J.—Notwithstanding the defendant receiv- 
ed current bank-bills, he is liable in an action for money 
had and received, if he used them, or treated them as 
money.—Stewart v. Conner, 9 Ala. 803. The evidence 
conduces to show that the defendant did treat them as 
money. It was not competent for the court to assume 
that there was no testimony, from which the jury might 
infer that the defendant had used the bank-bills as money. 
Williams v. Harrison, 19 Ala. 286. 

[2.] The charge of the court is not defensible, upon 
the ground that there was no proof ofademand. But, if 
there had been no demand, the evidence conduced to 
show a conversion, which would have dispensed with the 
necessity of proving the demand. The bill of exceptions 
does not disclose with certainty whether the demand or 
conversion was before the commencement of the suit. It 
was proper to have left that question to the jury, with 
instructions that they should not find for the plaintiff 
unless the evidence showed there was a demand or con- 
version before the commencement of the suit. 

The judgment of the court below is reversed, and the 
cause is remanded. 
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STEDILAM’S HEIRS vs. STEDHAM’S EXECUTOR. 


[CONTEST AS TO VALIDITY OF WILL.] 


1. Right of trial by jury.—Although it is the better practice, when the probate 
of a will is contested, that the party desiring a trial by jury should make 
his application at the time the contest is interposed, (Code, § 1684 5) yet 
his failure to make the application at*that time does not amount to an im- 
plied waiver of the right, nor authorize the court to refuse a jury when de- 
manded at the trial. 

2. Mental capacity of testator.—Mental incapacity on the part of the testator, 
though produced by the use of medicines, is sufficient to invalidate his will. 

3. Error without injury in sustaining demurrer to special plea.—The erroneous sus- 
taining of a demurrer to a special plea, when the record shows that the con- 
testant had the full benefit of the same defense under the issue joined on his 
other pleas, is not an available error. 


APPEAL from the Probate Court of Baldwin. 


In the matter of the last will and testament of Mary A. 
Stedham, deceased, which was propounded for probate by 
James B. Stedham, the executor therein named, and con- 
tested by the decedent’s heirs-at-law and distributees. 
The grounds on which the will was contested were—“ Ist, 
that said Mary A. Stedham, at the time of executing said 
supposed will, was not of sound mind and disposing mem- 
ory, and therefore said paper purporting to be her will 
is not her last will and testament; 2d, that said Mary A. 
Stedham, at the time of executing said supposed will, was 
under the influence of morphine, “and had been for eight 
or ten days previous thereto, and, from the effects thereof, 
was incapable of any act requiring judgment and deliber- 
ate intention, and under the influence of this medicine, 
which destroyed her capacity to make a will, she executed 
the same; 3d, that said supposed will was executed by 
the decedent, under the influence, and at the suggestion 
of her husband, while she was in a debilitated condition 
of health, laboring under medicines and disease which 
rendered her incapable of any deliberate act of judgment ; 
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and hence they say, that said paper is not the last will 
and testament of said decedent.” These objections, as 
the judgment entry recites, were filed by T. C. Barlow, in 
right of his wife Elizabeth, who was a sister of the dece- 
dent ; “‘at which time neither of said parties demanded a 
jury to try the validity of said will.” On the trial, An- 
drew J. McDavid, another heir-at-law, appeared, and joined 
with the other contestants. The court, on motion of the 
proponent, “struck out the second and third grounds of 
objection, and refused to allow the contestants a jury to 
try the validity of said will;” to which rulings of the 
court the contestants excepted, and which they now assign 
as error. 


E. 8. Daraay, for the appellants. 
JOHN HAL, contra. 


STONE, J.—We think the probate court erred in re- 
fusing to the contestants a jury trial on the validity of 
Mrs. Stedham’s will. True, it would seem the better 
practice that ‘a party who desires that a jury shall pass on 
the issue, should make his application at the time the 
contest is interposed; but we are not able to find, in the 
language of the Code, any warrant for construing his 
silence on such occasions into a waiver of this statutory 
right.—See Code, § 1634. We do not deny, that parties 


may expressly waive the right to a trial by jury; but we 


are unwilling to predicate such waiver on doubtful impli- 
cation. It may be further remarked, that a new contest- 
ant appeared in court on the day of trial; and certainly he 
had not waived this right. ; 
[2-3.] We think also, that the second ground alleged 
why the will should not be admitted to probate, was sufii- 
cient. Mental incapacity, no matter what may be the 
cause of it, seems to be sufficient to invalidate a will. 
See 1 Jar. on Wills, (2 American edition,) 54-5. For 
this, however, if it stood alone, we would probably not 
reverse, as the contestants could have obtained under 
their first allegation, all the benefit they could. claim 
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under the second.—Dunlap v. Robinson, 28 Ala. R. 100; 
Powell v. Powell, 30 Ala. 697. 

The judgment of the probate court is reversed, and the 
cause remanded. 





SPANN vs. NANCE. 
[BILL IN EQUITY FOR INJUNCTION AND ACCOUNT.] 


1. Who seeks equity must do equity—Where two partners in a ferry were tenants 
in common of the adjacent lands, and, on the death of one, his moiety of 
the lands was sold by his administrator, the other partner cannot maintain 
a bill in equity against the purchaser, for an injunction and account of the 
profits of an opposition ferry established by him under an order of the com- 
missioners’ court, when it appears that, before the purchaser applied for 
the new ferry grant, he had offered to form a partnership with the com- 
plainant in the old ferry, and that his offer was rejected. 


AppEAL from the Chancery Court of Pickens. 
Heard before the Hon. Jamzs B. Cuiarx. 


The decree of the chancellor in this case, which states 
all the material facts, and which is adopted as the opinion 
of this court, is as follows: 


Ciark, Cu.— The object of the bill is, to compel the 
defendant to account to the complainant for his share of 
the profits of a certain ferry, for the establishment of 
which the defendant obtained a grant from the commis- 
sioners’ court of the county. The facts of the case, as I 
extract them from the bill, answer, and exhibits to the bill 
and answer offered in evidence, are these: So long ago as 
1843, and previous thereto, the complainant (Spann) and 
one Henley were using separate ferry-boats and landings 
on the Tombeckbee river in this county, near Pickens- 
ville, one known as ‘the Henley ferry,’ and the other as 
‘the Ferguson ferry;’ and, for their mutual advantage, 
they conveyed to each other the adjacent lands owned by 
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both, and held the same in common, and united ina ferry. 
There is no evidence to show that this joint ferry landing 
was ever carried into grant; but I have concluded so to 
treat it. This joint engagement and use continued after 
the death of Henley, until the latter part of the year 1850, 
when Henley’s administrators sold his undivided half of 
the land to the defendant, Nance. Misunderstandings 
arising between them, and the complainant declining to 
acknowledge the defendant as a partner, or his title to a 
moiety of the land, the latter applied to the commission- 
ers’ court, and had the Henley grant renewed, which had 
fallen into disuse ; and put in and run an opposition boat 
to the former joint boat of the complainant and Henley. 
The bill is filed to have an account of the profits of this 
opposition boat. 

“‘ By the deed between Henley and the complainant, 
they became tenants in common in the lands; but that 
was not the case as to the franchise, or ferry privileges 
and profits: as to them they were partners, and the agree- 
ment expressly so declares. As this was an indefinite 
partnership as to its continuance, on the death of Henley, 
or, at any rate, as soon as the then existing lease expired, 
it terminated. The defendant purchased only a moiety 
of the lands, and, when he became a tenant in common, 
he certainly had the right to enter upon the lands, and to 
enjoy them as Henley had done. Itwas no breach of any 
duty for him to set up an opposition ferry, when the com- 
plainant would not recognize his title, and declined to 
accede to his offer to form a partnership with him. He 
had given a valuable consideration for the property, and 
the complainant had no right to expect him to abandon 
it to him. The complainant makes no offer in his bill to 
account for the use of. the ferry from which he had been 
excluding the defendant for the last five or six years. He 
must learn to do equity, before he asks the court to com- 
pel another to render equity to him. It is very evident 
that the defendant, before he obtained the renewal of the 
Henley ferry, made a full and fair offer to settle all exist- 
ing difficulties, and to enter into partnership in the ferry. 
To this offer such a reply was not returned as one man, 


eels ital <P 











RR ie TE 














JANUARY TERM, 1858. 529 


Spann v. Nance. 








desiring to do right by another, ought to have returned. 
The question of the title cannot be adjusted in this suit. 
This is not the court to try titles. The only question 
which can be tried, under this bill, is whether the com- 
plainant has the right to call the defendant to account in 
this court; and as to this question I have no hesitation in 
saying that, in the attitude in which he comes before this 
court, he has not any such right. 

“Tt seems that the defendant has occasionally occupied 
some point on the land, to ship his cotton from; and for 
this the complainant claims compensation. If one tenant 
in common does an injury to the interest of another, which 
is not irreparable, the injury must be redressed at law, 
where a jury can decide the extent of the damages. If 
one applies improperly, and obtains a ferry privilege, 
when another is entitled to it, it must be redressed other- 
wise than in this court. It is not necessary, however, to 
notice this view.” 

The chancellor therefore dismissed the bill, and his de- 
cree is now assigned as error. 


S. F. Hatz, and Wo. M. Brooks, for appellant. 
ALEX. B. CLItHERALL, contra. 


RICE, C. J.—The opinion of the chancellor, except so 
tar as it sustained the defendant’s exceptions to the inter- 
rogatories of the complainant to his witnesses, is adopted 
as our opinion. Whether those exceptions be sustained 
or overruled, the complainant was not entitled to relief. 
Without passing on the correctness of the chancellor’s 
opinion so far as it sustains these exceptions, we affirm his 
decree, at costs of the appellant. 
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WATT vs. COBB. 


[BILL IN EQUITY FOR INJUNCTION OF JUDGMENT AT LAW.] 


1. Equitable relief against judgment at law.—A defendant in a judgment at law, 
who seeks relief against it in equity on grounds which would have formed 
a good defense at law, must allege and prove that his failure to discover 
and avail himself of such defense at law was attributable, not to any neg- 
ligence or want of diligence on his part, but to fraud, accident, or the act 
of the opposite party. 


AppEAL from the Chancery Court of Randolph. 
Heard before the Hon. Joun Foster. 


Tus bill was filed by Joseph Watt, the appellant, 
against George 8. Cobb, Lemuel Cobb, and William H. 
Cunningham ; and sought to enjoin four judgments at 
law which the said George and Lemuel Cobb recovered 
against complainant, as the garnishee of IsaacSuttles. The 
judgments of George and Lemuel Cobb against Suttles, 
for $45 66 each, were rendered at the spring term of the 
circuit court of Randolph, 1846. The complainant was 
summoned, as garnishee, on the 30th June, 1846, to 
answer at the ensuing fall term. The record of the gar- 
nishment case, which was in evidence, showed that a judg- 
ment nisi was rendered against the garnishee, by default, 
at the fall term, 1846; that a scire facias on this judgment 
was served on the garnishee, on the 19th April, 1847; 
that at the spring term, 1847, the garnishee appeared, and 
it was ordered that he be allowed until the next term to 
answer in open court; that at the same term he filed a 
written answer, which was sworn to and subscribed before 
said Cunningham, who was the clerk of the court; that 
no notice was taken of the case at the fall term, 1847; 
that judgment nisi, by default, was rendered against the 
garnishee at the spring term, 1848, and a scire facias or- 
dered to issue; that at the next term an alias scire facias 
was awarded; and tliat at a subsequent term a final judg- 
ment was rendered, which recited the issue and return of 
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two writs of scire facias; but the record does not show at 
what time this judgment was rendered, nor did it show, 
except by its recitals, the issue and return of the writs of 
sci. fa. The bill alleged, that the complainant appeared, 
in obedience to the garnishment, and answered, denying 
any indebtedness to the defendant in the writ; that he 
was then informed by the court that he was discharged 
as garnishee; that he left the county some time after- 
wards, and had no notice whatever of any subsequent 
proceedings against him, until the levy of an execution 
issued on the judgments against him, after the expiration 
of the period within which he might have reversed the 
judgment on error or appeal; and that Cunningham, the 
clerk of the court, was the owner of the judgments, and 
fraudulently entered them up as clerk, and purposely de- 
layed to sue out execution on them until after an appeal 
was barred. The defendants answered; denying the ma- 
terial allegations of the bill, and insisting that the judg- 
meuts were regularly rendered after two returns of non 
est inventus on writs of scire facias; and the defendant 
Cunningham averred, that he was only interested in the 
judgments to the extent of his fees as clerk, and some of 
the witness-certificates. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bill; and his decree is now assigned as error. 


J. Faukyer, and J. W. Guinn, for appellant. 
Jno. T. HEFLIN, contra. 


WALKER, J.—“ A long and unbroken chain of decis- 
ions in this court hold, that when a defendant at law, after 
judgment, seeks the aid of a court of chancery, in mat- 
ters which would have formed a good defense at law, he 
must show by his bill, that his failure to discover and 
avail himself of his defense at law is not attributable to 
any negligence or want of diligence on his part, but to 
fraud, accident, or the act of the opposite party.” —Talia- 
fero v. Branch Bank at Montgomery, 23 Ala. 755, and 
authorities cited. 

The onus of proving the excuse for not defending at 
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law was thrown upon the complainant by the answers. 
The proof does not show that such excuse existed. There 
is no testimony sustaining the allegation that the com- 
plainant was discharged from the garnishment, or was led 
to regard himself as discharged, by any act of the court, 
or of the respondents. Nor does the proof tend to show 
that the judgments were procured by fraud. 

The irregularities in the proceedings of the circuit court 
might have authorized a reversal of the judgments on 
error or appeal; but the complainant does not prove that 
he was prevented, by any other cause than his own want 
of diligence, from availing himself of the errors in those 
proceedings by appeal or writ of error. 

The decree of the court below is affirmed. 





RUSSEY vs. WALKER. 


[CREDITORS’ BILL FOR DISCOVERY OF EQUITABLE ASSETS. ] 


1. Construction and effect of answer—aA literal denial in the answer, though 
evasive, and insufficient on exceptions, cannot be taken as an admission of 
the allegation of the bill. 


AppEAL from the Chancery Court at Talladega. 
Heard before the Hon. Joun Foster. 


Tuts bill was filed by the appellants, as judgment cred- 
itors of Peter J. Walker, seeking a discovery of moneys 
and effects in the hands of James M. Walker, who was 
a son of said Peter J. Walker; which moneys and effects 
were alleged to belong to said Peter J. Walker, and to 
have been fraudulently transferred by him to said Jas. M. 
Walker, and which the complainants sought to subject to 
the satisfaction of their judgment. On final hearing, on 
pleadings and proof, the chancellor delivered the follow- 
ing opinion: 
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Foster, Cu.—“I have had much difficulty in coming 
to a conclusion what decree to render in this case, and 
have now some doubt as to the correctness of the decree 
I am about to pronounce. The difficulty arises from the 
case made by the bill and the answer of Jas. M. Walker. 
The answer is, in many points, clearly evasive. The bill 
alleges, that a large part of the judgment recovered in 
the name of James M. Walker against Bradford & Don- 
ley is equitably the property of Peter J. Walker, founded 
on moneys and effects which he had fraudulently placed 
in the hands of James M. Walker. The answer of James 
M. Walker is a general and literal denial of this allega- 
tion. This, according to the rule of equity pleading, is 
insufficient. The defendant must answer all the material 
allegations of the bill, directly, without evasion, and 
not by way of negative pregnant. He must not confine 
himself to a literal denial, but must confess or. traverse 
the substance of each charge, positively, and with cer- 
tainty.x—2 Dan. Ch. Pl. and Pr. 835-36; 1 Johns. Ch. 103. 

“Tn what way must the complainant avail himself of 
this defect—an insufficient or evasive answer? In some 
of the cases it is held, that an answer, clearly evasive, may, 
on motion of the complainant, be ordered to be taken off 
the files. Our supreme court, however, in May & Tindal 
v. Williams, 17 Ala. 24, held, that if there is one mate- 
rial fact answered, the court will not order the answer to 
be stricken from the files, but will leave the plaintiff to 
except to it for insufficiency. In most of the cases which 
I have examined, where answers have been adjudged eva- 
sive, the question.was raised by exceptions filed by the 
complainant. In Thompson v. Mills, 4 Iredell’s Eq. 390, 
however, the question arose on the defendant’s motion 
to dissolve an injunction. The court there said, that 
when the defendant calls on the court to act on his answer, 
he must not confine himself, in general terms, to a literal 
denial of the equity of the bill, but must set forth a full 
and fair discovery of all the matters within his knowledge. 
But, when the defendant does not call on the court to act 
on his answer, or to dissolve an injunction; and the com- 
plainant does not except to it for insufficiency, but goes 
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to trial; it cannot be held, that such evasive answer is an 
admission of the truth of the allegation of the bill. Its 
effect is, to put the complainant to proof; but the same 
amount of proof is not required.—Savage v. Benham, 
17 Ala. 132; Lyon v. Hunt, 11 Ala. 295. 

“But the bill alleges, ‘that James M. Walker has 
other moneys and effects of Peter J. Walker in the State 
of Georgia, which the said Peter J. has fraudulently 
placed beyond the control of the court,’ &e. The allega- 
tion is, that the defendant then—~i. ¢., at the filing of the 
bill—has moneys, &c.; to which the defendant answers, 
‘nor has he’—~. ¢., at the filing of the answer—‘ moneys 
and effects of the said Peter J. Walker in the State of 
Georgia.’ This answer is clearly insufficient. When the 
complainant charges that the defendant ‘has’ property, 
it is not sufficient for the Jatter to deny, in general terms, 
that he has any: he must answer whether he had any at 
the time the bill was filed.—Trotter v. Bunce, 1 Edw. 5738. 
The answer is evasive, also, because it confines the denial 
to having funds in the State of Georgia; when, being 
sworn to in Talladega, the defendant might, at that very 
time, have had thousands of dollars in his pocket belong- 
ing to Peter J. Walker, and still the answer would be 
true, though it would be a palpable evasion of the gist of 
the allegation of the bill. But, as the answer has not 
been excepted to, I can only regard it as an admission 
that the defendant had moneys and effects of Peter J. 
Walker in the State of Georgia at the time of the filing 
of the bill. 

“Will this admission authorize the -rendition of a de- 
cree against James M. Walker? For what amount 
should the decree be rendered? The allegation of the 
bill, thus admitted, is indefinite: no specific amount is 
mentioned. It is insisted, however, that by analogy to 
the practice in the courts at law, on garnishments, a de- 
cree should be rendered for the amount of the complain- 
ants’ judgment. But, at law, a party answering a gar- 
nishment is only bound from the time the garnishment is 
served upon him. In this case, no subpcena was ever 
served on James M. Walker. From the papers before 
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me, there is nothing to show that publication as to him 
was ever ordered. At least, service by publication had 
not been perfected when he filed his answer; the bill 
having been filed on the 7th March, and his answer on 
the 28th March. If, then, I were to follow the rule at 
law, I do not think I could render a decree against James 
M. Walker on this answer. Besides, the judgment at 
law would be a judgment nisi; a scire facias would then 
be issued, and, on his again failing to answer, judgment 
final would be rendered. I know of no practice which 
would authorize a court of equity to render a decree nisi. 
The proper mode of proceeding in chancery, against a 
garnishee who answers evasively, is, I think, by attach- 
ment, if he refuses or neglects to put in a further answer 
when exceptions to the first have been sustained.” 

The decree of the chancellor, dismissing the bill, is now 
assigned as error. 


Morean & Martin, for the appellants. 
WuitE & Parsons, contra. 


STONE, J.—The case of Savage v. Benham, 17 Ala. 
119, asserts a principle which fully sustains the decree 
pronounced by the chancellor in this cause. 

It may be contended, that the authority of Savage v. 
Benham was materially shaken, if not overturned, by the 
ease of Grady v. Robinson, 28 Ala. 289. Such was not 
its intention. In that case, the facts with which the 
defendant “accompanied and linked his seeming denial, 
and upon which he evidently based it, not only deprived 
it of all force as a real denial; but amounted virtually to 
an admission ”’ of the material averment. In this case, 
there is a general denial; insufficient, it is true, if it had 
been excepted to; but not “accompanied” by, or “link- 
ed” with any qualifying facts or statements, upon which 
the denial is based. The two cases are reconcilable. 

With this explanatory statement we adopt the opinion 
of the chancellor, except in the character of the decree 
dismissing the complainant’s bill. 

The decree of the chancellor is reversed, and a decree 
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here rendered, dismissing the complainants’ bill, without 
prejudice to their right to file another bill, should they 
elect to do so. Let the appellants pay the costs of this 
appeal. 


Wa tker, J., not sitting. 





HAILEY vs. FALCONER. 


[ASSUMPSIT ON PROMISSORY NOTE, BY ENDORSEE AGAINST ENDORSER.] 


1. Construction of special endorsement.—An endorsement of a promissory note, 
before maturity, in these words, ‘‘ For value received,” &c., ‘‘I transfer 
unto J. P. H. all my right and title in the within note, to be enjoyed in the 
same manner as may have been by me,” exempts the endorser from personal 
liability on the note. 

2. Error without injury —Where the record clearly shows that the plaintiff 
never can recover, the appellate court. will not, at his instance, examine 
into the correctness of any of the adverse rulings of the primary court. 


AppEAL from the Circuit Court of Montgomery. 
Tried before the Hon. Joun Git. SHorter. 


Tuts action was brought by John P. Hailey, against 
William Falconer, and was founded on the defendant’s 
endorsement of a promissory note for $800, made by one 
F. A. Wingfield, dated Shreveport, La., February 22, 
1850, and payable on the Ist November next after date, to 
defendant or order. The endorsement, which was also 
made and dated at Shreveport, was in these words: “ For 
value received this 28th day of February, 1850, I transfer 
unto John P. Hailey all my right and title in.the within 
note, to be enjoyed in the same manner as may have been 
by me,” (signed by defendant.) 

The declaration contained all the common counts, and 
five special counts. The first special count averred the 
making of the note, “at, to-wit, in Shreveport in the 
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State of Louisiana,” and its subsequent endorsement by 
the defendant; ‘“‘ by which said endorsement, said defend- 
ant specially and fully transferred to said plaintiff all his 
right and title to said promissory note, and ordered and 
appointed said sum of money therein specified to be paid 
to plaintiff, and then and there delivered said promissory 
note,” &c.; by means whereof, the said defendant became 
liable to pay,” &c. The second count contained an addi- 
tional averment, that Wingfield, the maker of the note, 
removed to Texas before the maturity of the note, and 
there remained “until at and after the maturity of the 
said note.” The third count set out the note and en- 
dorsement, in hec verba, “at, to-wit, in the county afore- 
said,” and averred non-payment by both the maker and 
the defendant. The fourth count averred the making of 
the note and endorsement at Shreveport, “ to-wit, in the 
county aforesaid;’’ the removal of Wingfield to Texas, 
his insolvency, and death, before the maturity of the 
note; notice of these facts to defendant, demand, and 
failure to pay. The fifth count averred the making of 
the note and endorsement at Shreveport, “to-wit, in the 
county aforesaid ;” that Wingfield removed to Texas be- 
fore the maturity of the note, and there remained until at 
and after the maturity thereof; that he had no known place 
of residence or business in Louisiana before and at the time 
of his removal; that he was then wholly insolvent, and so 
remained until his death, and, by reason of such insolvency, 
plaintiff could not have recovered from him the amount of 
money in said note specified; that Wingfield afterwards, 
but before the maturity of said note, departed this life; 
that in consequence of these facts no demand of payment 
was made at the maturity of the note, a demand in such 
case being excused by the laws of Louisiana; by means 
whereof, the defendant became liable, &e. The defendant 
demurred to each of these special counts, but his demurrer 
was overruled; and he then pleaded, “in short by consent, 
the general issue, payment, set-off, failure of considera- 
tion, and that the defendant received from the plaintiff, 
on the sale of said note, less than the face of it.”’ 

35 
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The evidence adduced on the trial, as stated in the bill 
of exceptions, showed that the note and endorsement were 
made in Louisiana; that the plaintiff gave the defendant 
five hundred dollars for the note; that Wingfield removed 
to Texas, and there died, before the maturity of the note ; 
that he was insolvent, from about the 1st January, 1850, 
until his death; that he had no particular domicile in 
Shreveport before his removal to Texas ; and that the de- 
fendant, a short time before maturity of the note, waived 
demand and notice. ach party also read in evidence to 
the jury several decisions of the supreme court of Louisi- 
ana, of which the bill of exceptions specifies only 14 La. 
Rep. 422, and 8 Martin’s Rep. 709. 

The court charged the jury as follows: 

“1, That by the laws of Louisiana, which governed this 
case, the writing on the back of the note sued on, signed 
by the defendant, was not an endorsement guarantying the 
solvency of the maker of the note; and that they could 
not, therefore, find for the plaintiff on any of the special 
counts in his declaration, but must find for the defendant 
on all those counts. 

“2. That the plaintiff was [not] entitled to recover on 
the common counts in the declaration, if they believed 
from the evidence that the defendant had borrowed of the 
plaintiff five hundred dollars, or other amount, and trans- 
ferred to him the note sued on as collateral security for 
the re-payment of the money so borrowed. 

‘3. That if they believed from the evidence that the 
transfer of the note from defendant to plaintiff was made 
in consideration of the payment of five hundred dollars, 
or other sum, by plaintiff to defendant, then they must 
find for the defendant.”’ 

These charges, to which the plaintiff excepted, together 
with several rulings of the court on the evidence, are now 
assigned as error. 


Farr & Wuat zy, for the appellant. 
Ws. P. & T. G. Cuitton, and Hitiiarp & THorrneton, 
contra. 
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RICE, C. J.—The endorsement here relied on by the 
plaintiff is not in the common form, but substantially 
different therefrom. It is not blankin the form of it, but 
completed by the endorser himself. The main question 
is, what is its character and effect. 

A qualified endorsement is one which does not affect 
“the negotiability of the instrument, but simply qualifies 
the duties, obligations and responsibilities of the endorser, 
resulting from the general principles of law.” Any words 
in an endorsement, which clearly demonstrate the inten- 
tion of the endorser to make it a qualified one, will have 
the effect to make it such. This appears very satisfacto- 
rily from the examples of qualified endorsements given in 
the authorities ; among which we find the following: an 
endorsement to A. “without recourse,” or “at his own 
risk;”’ or “James Atkins, with intent only to transfer my 
interest, and not to be subject to any liability in case of non- 
acceptance or non-payment.”—Story on Prom. Notes, 
§§ 138, 146, and notes thereto. Why are these given as 
examples of qualified endorsements? Because the words 
employed in each of them, although not the same, clearly 
demonstrate the intent of the endorser to make a quali- 
fied endorsement—to avoid personal liability on the instru- 
ment endorsed. 

It is well settled, that where there are general words 
alone in an endorsement, they shall be taken most strongly 
against the endorser. But “it is a general and a reason- 
able rule, that more*general words in an instrument shall 
be restrained by other expressions more limited in the 
same instrument ;” and for the purpose of ascertaining the 
intent, every part and word of the instrument is to be 
considered.—Jackson v. Stackhouse, 1 Cowen, 126; Ly- 
man v. Clark, 9 Mass. R. 235; Rich v. Lord, 18 Pick. 325; 
Chitty on Con. 85, and notes. 

It is part and parcel of the endorsement under consid- 
eration, that the right and title transferred by it were “to 
be enjoyed in the same manner” by the endorsee as it 
might have been by the endorser. That part can no more 
be disregarded than any other part, if a meaning con- 
sistent with the other parts can be assigned to it. Such 
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meaning can well be assigned to it, uader the rules stated 
in the next preceding paragraph of this opinion. Its 
effect is to restrain the more general words in the other 
parts of the endorsement. It is special, and the special 
controls and limits the general. It is without meaning 
or effect, unless it was intended to exempt the endorser 
from personal liability on the instrument endorsed, by 
providing that the endorsee should not enjoy the right 
and title transferred to him, in a “ manner’”’ different from 
that in which the endorser himself might have enjoyed 
the same right and title. The words of the endorsement, 
taken together, and so reconciled as to allow some mean- 
ing and effect to each word in it, naturally import no 
more than mere substitution and subrogation—the substi- 
tution of the endorsee for the endorser, and the subroga- 
tion of the former to all the right and title of the latter 
in the note, and to the manner of enjoying that right and 
title. 

It may be argued, that when an endorsement of a note 
is in blank, or in the common form, one of the legal im- 
plications from it is, that the endorsee may enjoy the right 
and title to the note in the same manner as the endorser 
might have enjoyedthem. Concede that to be so; yet be 
it noted, that this is only one of the legal implications 
from such endorsement; that there are other legal impli- 
cations from it; that this single one does not impose upon 
the endorser any personal liability on the instrument 
endorsed; that one of the others does impose such personal 
liability conditionally.~-Story on Promissory Notes, § 135. 
Now, when we find an endorsement, completed by the 
endorser himself, and accepted in its completed form by 
the endorsee, which expresses only one of the legal impli- 
cations from an endorsement in blank, or in the common 
form, and the one which does not impose upon the endorser 
a personal liability on the instrument endorsed,—we feel 
bound to decide, that the expression of that one excludes 
every other legal implication which might impose such 
liability upon him.—Webb v. Plummer, 2 Barn. & Ald. 
746; Brown v. Byrne, 3 Ellis & Blackburn, (77 Eng. Com. 
Law Rep.) 703; Humfrey v. Dale, 26 L. Jour. Rep. 147; 
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Q. B., reported in the July No., 1857, of American Law 
Register, 551.—“* Expressum facit cessare tacitum.’’—Chitty 
on Contracts, 24; Ogden v. Sanders, 12 Wheaton’s R. 
213, 341. 

Entertaining these views, we hold, that the plaintiff 
cannot recover upon the endorsement, by the common 
law, or commercial law. The only chance, then, left for 
him, is the law of Louisiana, where the endorsement was 
made. And by that law, ‘the transferree of a note, not 
endorsed, but transferred by a special assignment of the 
payee, written on the back of it, cannot maintain an 
action against the transferror. He has no recourse on the 
transterror, when the debt (as here) exists at the time of the 
transfer.”” What we have above called the endorsement 
here sued on, is, by the law of Louisiana, treated as a spe- 
cial assignment, or transfer, written on the back of the note. 
Martin v. McMasters, 14 Louisiana R. 420, and the sec- 
tions of the Louisiana Code there cited. 

As the plaintiff relies only upon the endorsement or 
special assignment hereinabove considered, and as it is 
clear he never can recover upon it, he has not been injur- 
ed by any of the rulings of the court below, even if they 
are erroneous; and in such cases, a plaintiff is not entitled 
to a reversal.—Reese v. Harris, 27 Ala. R. 301; Shehan 
v. Hampton, 8 Ala. R. 942; Dunlap v. Robinson, 28 7. 100. 

Judgment affirmed. 





HOUSE vs. CAMP. 


[ACTION FOR FORCIBLE ENTRY AND DETAINER. ] 


1. Description of premises in complaint.—“ A certain house and lot in the city of 
Wetumpka in said county, in that part of said city known as ‘ Miller’s sur- 
vey,’ being known as the east half of lot number 21 in said survey, on 
which isa house recently occupied by Mrs. B. M. D.,”—held a sufficient 
description of the premises sued for. 
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2. Description of premises in judgment entry—When the complaint contains a 
sufficient description of the premises sued for, an insufficient description in 
the judgment entry, aided. by a reference to the antecedent description in 
the record, is also sufficient. 

Description of plaintiff’s estate in complaint.—An averment in the complaint, 

that the plaintiff “was lawfully possessed ” of the premises sued for, “ was 

in possession, and claimed said premises as tenant under one B. M. D., and 
had been in possession of said premises for the space of six months previous 
thereto,” is a sufficient description of the plaintiff’s estate. 

4. Objection to competency of deceased witness:—When the deposition of a deceased 
witness, which had been suppressed, is offered to prove what the witness 
had sworn on a former trial, the party against whom it is offered may object 
to it on account of the incompetency of the witness, although the deposi- 
tion was offered by himself on the former trial. 

5. Competency of landlord as witness for tenant.—In an action of forcible entry 
and detainer, commenced before the adoption of the Code, against one who 
claims adversely to the plaintiff’s landlord, said landlord is not a competent 
witness for the plaintiff. a3 

6. What title will support action—A party in possession of a house and lot, 
under an agreement with the owner to keep possession of the same, together 
with some articles of household furniture, unti] demanded, has such an in- 
terest as will support an action of forcible entry and detainer. 

. What possession will support action—Where the plaintiff did not reside on 
the premises sued for, but claimed to hold them as tenant at will or suffer- 
ance for the owner, neither the fact that he had wagons and straw-cutters 
in the house, nor the fact that another person also had there wagons and 
other implements of his trade, nor the fact that yet another person, with 
his family, was living there temporarily, nor all these facts together, 
authorize the court to announce, as a legal conclusion, that the plaintiff 
did not have such possession as would enable him to maintain the action. 


so 


~J 


APPEAL from the Circuit Court of Coosa. 
Tried before the Hon. Joun Git SHORTER. 


THE original complaint in this case was in these words: 

“Edward Camp, of said county, complains, that he 
was lawfully possessed of a certain house and lot situated 
in the city of Wetumpka, in said county, and in that part 
of said city known as ‘ Miller’s survey,’ being known as 
the east half of lot No. 21 in said ‘Miller’s survey,’ on 
which is a house recently occupied by Mrs. B. M. Dixon; 
and that while complainant was so lawfully and quietly 
possessed of said house and lot, at to-wit, in said county, 
on the 24th December, 1851, Samuel W. House, of said 
county, forcibly entered upon and detained complainant 
from said described premises; and complainant says, that 
he was in possession of, and claimed said premises, as ten- 
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ant under said B. M. Dixon, and had been in possession of 
said premises for a long time previous thereto, to-wit, for 
the space of six months. Whereupon he prays process 
to be issued, in accordance with the statute, against said 
Samuel W. House, for forcible entry and detainer.” 

On the trial before the justice of the peace, the plaintiff 
recovered a verdict and judgment, and the defendant re- 
moved the case to the circuit court. On the trial in the 
circuit court, as appears from the bill of exceptions, “the 
plaintiff offered evidence tending to show that, on the 
24th December, 1851, he had some lumber, several straw- 
cutters, and some pieces of buggies, in the house once 
occupied by Mrs. B. M. Dixon in Wetumpka; that he 
directed some shingles to be put into the house on that 
day; that while the shingle-man was engaged in unload- 
ing the shingles, and putting them in at the window of 
the house, the defendant came up, and ordered him to 
stop; that the man replied, ‘Camp told me to put them 
here;’ that the defendant refused to let it be done, saying 
that Camp had no right to the house; that the man then 
went to Camp about the matter, and, on coming back, 
said, ‘Camp says throw them on the ground there if he 
(defendant) will not let you put them in the house; that 
the defendant refused to let this be done, took hold of the 
shingle-wagon, and backed it off the lot, and said, that if 
Camp fooled with him, he would kick him; that Camp 
was not present when these things happened, but was 
standing in sight, on his own lot, some fifty yards distant, 
where he lived; that the defendant then caused the shin- 
gles which had been put in to be thrown out of the house, 
and notified Camp, if he had anything in that building, 
to remove it, as he was going to shut it up; that Camp 
refused to do so, and said to defendant, ‘I forewarn you 
not to do it;’ that the defendant then caused Camp’s said 
property, with some other property in there belonging to 
one Kennedy, to be removed out of the house; that he 
also notified one White, who, with his family, was tempora- 
rily in there waiting for a boat, that they must move out, 
and furnished him with his dray and mules to remove his 
family, and removed him to plaintiff’s house; and that he 
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then nailed up the windows, and locked the door. The 
evidence tended to show, also, that certain hog-drivers 
and a Mr. Semple had been admitted into the house by 
plaintiff, a few days before he was ejected by the defend- 
ant; and that the plaintiff had frequently used the house, 
going in and out, in October and November, 1851, and 
taking lumber from it for use in a building which he was 
erecting.. The plaintiff then rested his case.” 

“The defendant then offered evidence tending to show, 
that the house in question was standing open and unoc- 
cupied in the summer of 1850; that while it was thus 
situated, witness saw defendant nail up the windows and 
doors; that the house remained in this condition until the 
spring or summer following, when defendant was about 
leaving home for some months; that defendant, before 
leaving, requested one Kennedy, a witness, to give such 
attention to his affairs about his house and lot as might be 
required ; and that this house was an old out-building, 
near defendant’s lot, and about the same distance from 
plaintiff’s lot. Said Kennedy further testified, that’ after 
the defendant left home, as above stated, he wanted a 
place to paint wagons, &c. ; that under the general author- 
ity which he had received from defendant, and without 
plaintiff’s permission, he took the liberty of opening the 
house, and using it for that purpose; that on opening the 
windows and doors, he found the house entirely empty, 
except a pantry, or cupboard, attached to the wall in one 
of the rooms; that he put his wagons, paints, paint-pots 
and lumber into the house, in May, 1851, and painted 
them there for several weeks, and then left them standing 
there. But one witness swore, that he was present, and 
heard Kennedy, before he went into the house, tell Camp 
that it was too hot to paint in the sun, and ask Camp’s 
permission to go in the house, which was granted. These 
things remained there until the 24th December, 1851, and 
were then removed by witness and defendant, as before 
stated. When defendant returned, about September, 
1851, Kennedy told him what he had done with the build- 
ing, and defendant made no objection to it. In Novem- 
ber, 1851, plaintiff and witness had a conversation, in 
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which witness said, that he had an idea of renting the 
house from the defendant for the next year; to which 
plaintiff replied, ‘I do not know that he has any right to 
it; I have been examining the records, and find that he 
purchased a small interest at a tax-sale; and I believe I 
will take possession of it myself.’ Witness applied to the 
defendant, on the next day, to rent the building for the 
next year; but defendant declined to rent it to him, say- 
ing that the purpose for which he wished to use it would 
injure the ceiling. On the next morning, witness found 
the door of the building locked witha pad-lock. He 
went to defendant, to know if he did it, and was inform- 
ed that he did not. He then sent to plaintiff for the key, 
as he wished to enter to sell a wagon; and plaintiff sent 
him the key. On entering the building, witness found 
there for the first time the lumber, straw-cutters, pieces 
of buggies, &c., before spoken of. (It was shown, however, 
that plaintiff had lumber there in October.) These things 
remained there until the 24th December, 1851. After he 
had shown the wagon to his customer, witness sent the 
key back to plaintiff, and, from that time forward, sent 
to him for the key whenever he wanted to enter the 
building. The building was standing on an unenclosed 
lot. When White wished to obtain a place to move into 
with his family, household furniture, &c., witness told him 
to go into that building—that he could stay there until a 
boat came, (White was moving to Texas with his family,) 
and that Camp would let him have thekey. The evidence 
tended to show, also, that plaintiff and defendant had 
both given permission to persons to occupy said house, 
but not that defendant had given permission to White to 
go into it. There were three rooms in the house, all of 
which communicated with each other by doors; in two of 
which rooms, on said 24th December, 1851, said Kennedy 
had the property before spoken of. White and his family 
were in there, waiting the arrival of a boat; the river be- 
ing very low; and the lumber, straw-cutters, &c., which 
Camp claimed, were in there. 
“The plaintiff then offered to prove what Mrs. B. M. 
Dixon had sworn, in answer to certain interrogatories and 
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cross interrogatories, under a commission by the justice 
of the peace while the cause was pending before him; and 
for that purpose, offered said deposition in evidence.” 
“The defendant then showed, by the minutes of this 
court, that said deposition had been suppressed by an 
order of court ata former term; but the minutes did not 
show upon what ground. Thereupon the court refused to 
allow the deposition to be read. The plaintiff then called 
one of the two commissioners by whom said deposition 
had been taken, and proved by him, that Mrs. Dixon was 
sworn in his presence, when her said deposition was taken, 
and that she was now dead; and called on said witness to 
state, if he recollected the substance of her deposition. 
The defendant objected, because said witness (Mrs, Dixon) 
was interested and incompetent; and, to show to the 
court that she was interested, proved by said witness that, 
in answer to a question, she said that she delivered the 
possession to plaintiff, to keep for her until she demanded 
it. The defendant objected to proof of what said witness 
swore, also, because it did not affirmatively appear that 
she was sworn according to law, and because said com- 
missioner did not administer the oath to her, nor examine 
her, nor write down her answers; and, in support of his 
objection, proved these facts by said commissioner. But 
said commissioner also testified, that the other commis- 
sioner administered the oath to Mrs. Dixon; that she was 
sworn to answer truly the interrogatories propounded to 
her; that said commissioner wrote down her answers, in 
her own language, and read them over to her twice or 
thrice; and that she approved them, and signed them in 
their presence. The court overruled all the defendant’s 
objections, and allowed said witness to testify to what 
Mrs. Dixon had sworn on that examination; and the de- 
fendant excepted. The witness then read over her an- 
swers, or they were read over to him by the plaintiff’s 
counsel, in open court, to refresh his recollection ; and he 
then said, that she swore what was there stated. There- 
upon said statements were read to the jury, as the state- 
ment of the witness as to what she swore; and the defend- 
ant excepted.” 
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The defendant asked the following charges to the jury: 

“1, That if Mrs. Dixon left this property with Camp, 
together with the articles of household furniture, to keep 
possession for her, without paying rent, until she demand- 
ed it, then Camp cannot recover, so far as any right de- 
rived from her is concerned. 

“2, That if the jury believed that Camp had some 
parts of wagons, a straw-cutter, &c., in the house on the 
24th December, 1851; and that Kennedy also had there 
wagons, carry-alls, paint-pots, brushes, &c.; and that 
White and his family were living there at the same time,— 
then Camp had not such possession as would enable him 
to recover in this action. 

“3. That if the jury believed from the evidence that 
the defendant nailed up this building in the summer of 
1850, or in September of that year; and that it remained 
so until Kennedy opened it, and put in wagons to paint, 
and painted them there in the summer of 1851; and 
that they remained there, with the defendant’s consent, 
until the 24th December, 1851, and were there on that 
day; and that the only possession the plaintiff had on 
that day was by putting his things in the house, and 
putting a lock on the door, while Kennedy had his 
things there, as stated by him,—then the plaintiff had not 
such possession as would enable him to maintain this 
action.” 

The court refused each of these charges as asked, but 
gave the third with this qualification: ‘ But, if the evi- 
dence showed that the plaintiff, in the early part of the 
year 1850, had taken possession of the house under Mrs. 
Dixon, and had not abandoned it; and that Kennedy put 
his paints and wagons in there by the permission of the 
plaintiff; and that White was in there, merely waiting 
for a boat, by the permission of the plaintiff[—then the 
plaintiff had such possession as would enable him to main- 
tain this action.” The defendant reserved exceptions, as 
well to the refusal of the charges asked, as to the qualifi- 
cation annexed to the charge given. 

The jury returned a verdict for the plaintiff, and there- 
upon the court rendered the following judgment: “It is 














ALABAMA. 


House v. Camp. 





548 








therefore considered by the court, that the plaintiff have 
judgment of restitution to the said lot, or parcel of land, 
to-wit, the east half of lot No. 21 in ‘Miller’s survey’ in the 
city of Wetumpka, Coosa county, Alabama; and that the 
sheriff of said county put the said plaintiff in possession 
of the same.”’ There is an agreement of record, that a 
motion in arrest of judgment was submitted by the de- 
fendant, and an exception reserved by him to the over- 
ruling of said motion ; and that said motion may be con- 
sidered to have been predicated on any ground shown by 
the record. 

The assignments of error embrace all the rulings of the 
court to which exceptions were reserved. 


Parsons & J. Wurrs, for appellant. 
JNo. T. Moraan, contra. 


WALKER, J.—The complaint describes the premises 
as “a certain house and lot situated in the city of We- 
tumpka in Coosa county, in that part of said city known 
as ‘ Miller’s survey,’ being known as the east half of lot 
No. 21 in said Miller’s survey, on which is a house recent- 
ly occupied by Mrs. B. M. Dixon.” It appears from this 
description that there is a portion of the city of Wetump- 
ka, in Coosa county, known as Miller’s survey; and that 
there isa lot in that survey known as lot No. 21, which 
was occupied, not long before the commencement of the 
suit, by Mrs. B. M. Dixon. The points of description are 
sufficient to identify the land with sufficient certainty to 
inform the defendant what was claimed, and to enable 
the sheriff to deliver possession without danger of tres- 
passing on other lands. The sheriff would only have to 
find a known survey in the city of Wetumpka, and in 
Coosa county, anda lot of known and designated number 
in that survey, in order to ascertain the lands. This he 
could do without difficulty. If the survey is not 
“known,” and the lot is not “known” in the survey by 
its number, it might be brought forward as a defense to 
the suit.— Wright v. Lyle, 4 Ala. Rep. 112; Hilliard v. 
Ketchum, 6 Ala. 557. 
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[2.] The description in the judgment, aided as it is bya 
reference to the antecedent description in the record, is 
also sufficient. 

[3.] Upon the authority of McRae v. Tilman, 6 Ala. 
486, we hold the description of the complainant’s estate 
in the complaint to be sufficient. 

[4.] The deposition of Mrs. Dixon, as a deposition in the 
cause, was inadmissible, because it had been suppressed, 
if for no other reason. When offered to. prove what a 
deceased witness had sworn, by analogy to the proof of 
what a deceased witness swore on a former trial, the de- 
fendant had a right to object to the evidence, upon the 
ground that the witness was incompetent from interest. 
The party against whom the testimony of a deceased wit- 
ness on a former trial, or in a former investigation, is 
offered, is allowed to make every objection which could 
be made, if the witness were in life, and personally offer- 
ed as a witness for the first time.—1 Greenleaf on Ev. 
§ 163, and note 1; Carey v. Sprague & Craw, 12 Wendell, 
41. When evidence is offered of the testimony of a de- 
ceased witness, the objection for incompetency may be 
made, even though the testimony may have been given 
in by the witness of the objecting party on the previous 
examination.—Carey v. Sprague & Craw, supra. 

[5.] It appears from the complaint, as well as from the 
testimony of the witness herself, that the complainant 
was holding under her, and as her tenant; and it appears 
that the defendant was claiming the possession adversely 
to the witness. The witness would necessarily be preju- 
diced by the defendant’s recovery in the case, because her 
right of possession in that event would be adjudged against 
a tenant holding under her and for her, and she would 
thus lose the possession of the land which she held 
through her tenant.—1 Greenleaf on Ev. § 892; Jackson 
v. Stackhouse, 1 Cowen, 122; Doe v. Clark, 3 Bingham’s 
N. C. 429; Smith v. Chambers, 4 Esp. 164. 

As this suit was commenced before the adoption of the 
Code, the competency of the witness does not depend 
upon the law found in it. 
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The court erred in not sustaining the objection on the 
ground of interest to the testimony of Mrs. Dixon. 

[6.] There was no error in the refusal to give the first 
charge asked. If the complainant was in the possession 
of the premises, under an agreement to keep possession of 
them, together with some articles of household furniture, 
for Mrs. Dixon until demanded, he had such an interest 
as would enable him to bring the suit. All that is neces- 
sary to the maintenance of the action is, that there should 
be a holding by some tenure, which by law entitled the 
party to the possession, which is the only matter to be 
inquired of.—McRae v. Tilman, 6 Ala. R. 486. A mere 
tenant at will may maintain the action.—McDonald v. 
Gayle, Minor, 98. 

[7.] We think the second charge asked was also prop- 
erly refused. The facts presented in the charge do not 
negative Camp’s possession. Neither the fact that Camp 
himself had wagons and straw-cutters in the house, nor 
the fact that Kennedy had wagons, carry-alls, paint-pots, 
and brushes in the house, nor the fact that White and 
his family were living there, nor all of those facts together, 
would authorize the court to announce, as a legal conclu- 
sion, that Camp was not in possession. Kennedy may 
have put his articles in the house by the permission of 
Camp, without taking, exercising or claiming any con- 
trol over the house; and so White and his family may 
have been in the house by the permission of Camp, with 
the understanding that Camp still retained the control 
and possession of the premises, while they had only such 
occupancy as a boarder has in a hotel, where he may tem- 
porarily sojourn. If such was the case with regard to the 
occupancy of Kennedy, and of White and his family, they 
would not destroy the possession of Camp, or deprive it 
of the character requisite to the maintenance of the suit. 

For the same reason, upon which we approve the refu- 
sal of the court to give the second charge asked, we decide 
that there was no error in the qualification by the court 
of the third charge asked. 

The judgment of the court below is reversed, and the 
cause remanded. 
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MOSSER vs. MOSSER’S EXECUTOR. 


[CONTEST AS TO VALIDITY OF WILL] 


1. Feme covert’s power to make will—A married woman, owning a separate 
estate, whether created by contract or by statute, may dispose of it by will. 

. Instrument held will, and not deed—A writing under seal, in form a deed of 
gift; executed by husband and wife; purporting to convey to their 
children, by the words “ have given, granted, and bestowed, and, by these 

° / 

presents, do give, grant, and bestow,” all the real and personal property 
composing the wife’s separate estate, “under the following restrictions, 
reservations, and conditions ;”’ reserving to the wife a life estate in all the 
property ; and further providing, “ that the foregoing gift is to take effect” 
at her death, that her husband is to be appointed her executor, and that 
he ‘“‘shall keep the property together for two years for the benefit of the 
children, until all of the estate can be wound up, when the said gifts are 
to be distributed,”’—is a will, and not a deed. 

3. Validity of will not affected by unnatural or inequitable disposition of property. 
The fact that a will makes an “ unnatural and inequitable disposition ”’ of 
property does not, per se, destroy its validity, if executed by a person of 
sound and disposing mind and memory. 

4, Hearsay inadmissible as evidence-—Dangerous illness, or the fact that a par- 
ticular person was at the point of death, cannot be proved by general report 
in the village. 

. Competency of testator’s attorney as witness for will—An attorney-at-law, who 

was employed by a married woman to file a bill for a divorce and the 

removal of her husband from the control of her separate estate, and who 
holds her note for the amount of his fees, is a competent witness (Code, 

§ 2302) to sustain the validity of a will, subsequently executed by her, 

disposing of all her separate estate, and attested by said attorney. 
alidity of will not affected by mistake——A “mistaken notion” on the part 

of the wife, that her husband int¢hded to convert to his own use the property 
composing her separate estate, which induced her to make a will excluding 
him from all participation in her property, does not avoid such will. 


iS) 


or 
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APPEAL from the Probate Court of Pike. 


In the matter of the last will and testament of Mrs. 
Belinda Mosser, deceased, which was propounded for pro- 
bate by Richard F. Cook, the executor therein named, 
and contested by Samuel Mosser, the husband of the 
decedent, on the following grounds: “1st, because said de- 
ceased, at the time, was not of sound and disposing mind 
and memory; 2d, because undue influences were used by 
others to procure said paper writing to be executed, con- 
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trary to previously expressed intentions; 3d, because 
said paper writing makes an unnatural and inequitable 
disposition of the property of the deceased; 4th, because 
said paper writing was procured by collusion and fraud; 
and, 5th, because said paper writing was not made and 
executed by the deceased according to the statute in such 
cases provided, and the same is not properly attested.” 
The court sustained a demurrer to the third plea, or speci- 
fication, and issue was joined on the others. 

On the trial before the jury, the contestant reserved 
the following exceptions to the rulings of the court: 

*‘ There was evidence tending to show, that the testa- 
trix, at and before the signing of said supposed will, was 
in bad health; and for the purpose of showing that she 
was in very bad health, the contestant asked Wm. Moore, 
one of the subscribing witnesses to the will, if it was not 
the general report in the village where said deceased lived 
that she was at that time dangerously ill, or at the point 
of death. The proponent objected to this question, and 
the court sustained the objection; to which the contestant 
excepted. 

“Tt was in evidence, also, that L. L. Cato, one of the 
witnesses, had been employed by the deceased, heretofore, 
and at the time of witnessing said will, to file two bills 
in equity for her against the contestant, one for divorce, 
and the other to remove him from the custody and man- 
agement of her property, and gave him her note for 
$333 66; that said suits had both been decided against 
the deceased; and that she had no other property than 
that included in the will, over which the contestant had 
control. Under this state of facts, the contestant objected 
to the competency of said Cato as a witness to sustain the 
will, on the ground of interest; which objection was over- 
ruled by the court, and the contestant excepted. 

“It was in evidence, also, that in June, 1854, the de- 
ceased and the contestant entered into a written agree- 
ment as to the disposition of her property in the event of 
her death before the contestant ; by which agreement, all 
her separate estate was to be given to her children, the 
contestant was to be her executor, was to settle up the 
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estate in two years, and was to receive the usual fees; 
which paper was signed and sealed by both the deceased 
and the contestant, and attested by two witnesses,” and 
was in these words: 
‘The State of Alabama, Know all men, by these pres- 
Pike County. eile that we, Samuel Mosse? 
and Belinda Mosser, his wife, have, this 13th day of June, 
A. D. 1854, for and in consideration of the natural love 
and affection which we have and bear for our children— 
to-wit, Eliza Thompkins, wife of William T. Thompkins, 
Alexander Gerald, Franklin Gerald, Lemuel Gerald, and 
Samuel Bird Mosser; also, for the further sum of one 
dollar, to us in hand paid, together with other good causes 
us thereunto moving, have, on the day and year above 
written, given, granted, and bestowed, and, by these pres- 
ents, doth give, grant, and bestow unto our said children, 
the following described real and personal property,” &c., 
“together with all the household furniture belonging to 
the said Belinda, money, and choses in action; to have 
and to hold said property unto their use and behoof for- 
ever, under the following restrictions, reservations, and 
conditions—viz., all the foregoing property, both real and 
personal, is to be held, owned, and enjoyed by the said 
Belinda, during her natural life, and at her death, the 
foregoing gift is to take effect, and the said property to 
vest in our said children equally,” &c. “It is further by 
these presents distinctly understood, that the foregoing 
gift is not by any means to take effect until the death of 
the said Belinda, who reserves a life estate in all of the 
said property; nor is she to account in any manner for 
the rents, profits, or hire of the same. Itis further un- 
derstood, that the foregoing property is not to vest as 
before mentioned, upon the following named events—to- 
wit: If the said Belinda shall have further issue, said 
child hereafter to be born of her body (or children) is to 
receive such portion or portions of said property as she, 
the said Belinda, may select and set apart for such child 
or children; and then the remainder, or portion left, 
is to be divided amongst our children before named, as 
hereinbefore directed and contemplated; and further, 
36 
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if they, the said Belinda and Samuel Mosser, shall in 
future desire to change their residence, nothing herein 
contained shall in any wise prevent them for selling and 
disposing of any or all of the real estate described, and 
vesting the proceeds in other property for the use and 
benefit of our heirs, as before contemplated. And it is 
further contemplated, that in the event of the death of 
the said Belinda Mosser, the said Samuel is to be appoint- 
ed her executor, provided he complies with the law in 
giving bond; who shall keep all the property together 
for two years, for the benefit of the children, until all of 
her estate can be wound up, when the said gifts are to be 
distributed; and besides these restrictions and reserva- 
tions, the foregoing gift of said property to our children 
is without incumbrance in any way whatever. In testi- 
mony whereof,” &c. 

“Under this state of proof, the contestant asked the 
court to instruct the jury, that if they believed from the 
evidence there was a written agreement between the de- 
ceased and the contestant, that the property of the decedent, 
as well as the marital interest of the contestant in that 
property, was to be disposed of in a particular way, differ- 
ent from that in the paper propounded for probate, then 
the deceased could not make a different disposition of said 
property, so as to affect the interest of the contestant, 
without his consent; which charge the court refused to 
give, and the contestant excepted. 

“The contestant asked the court to charge the jury, 
also, that said paper writing of June, 1854, between the 
deceased and the contestant, was a contract between them 
as to the final disposition of the property of the deceased, 
and could not be changed by her, to the disadvantage of 
the contestant, without his consent. This charge the 
court refused to give, but instructed the jury, that the 
contestant had a perfect right, notwithstanding an agree- 
ment with the contestant, to make whatsoever disposi- 
tion of her property she might see fit ; to which charge, 
as well as to the refusal to charge as asked, the contestant 
excepted. 

‘“‘Tt was in evidence, also, that the deceased instituted 
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proceedings in chancery against the contestant, in the 
early part of the year 1855, by two separate bills, one for 
a divorce, and the other to remove him from the custody 
and control of her property, on the ground that he was 
attempting to apply the same to his own use; and that 
both of said bills had been decided against her, she having 
wholly failed to sustain the allegations of either one of 
them by proof. Upon this state of facts, the contestant 
asked the court to charge the jury, that if they believed 
from the evidence that said will was made under a mis- 
taken notion that the contestant intended to convert to 
his own use the property of the deceased, and that from 
such mistake she was induced to make a will by which the 
contestant was excluded, then they must find against the 
will; which charge the court refused to give, and the con- 
testant excepted.” 

The sustaining of the demurter to the third plea, and 
the other rulings of the court to which exceptions were 
reserved, as above stated, are now assigned as error. 


Ws. P. & T. G. Curtton, for appellant. 
Puau & BULLOcK, contra. 


STONE, J.—The controlling question inthis ease hinges 
on the inquiry, whether the instrument bearing date June 
30, 1854, isa deed ora will. The bill of exceptions states, 
in effect, that the property disposed of by that instrument 
was the separate estate of Mrs. Mosser. This being the 
case, unless said instrument operated a disability, she had 
the unquestioned right to dispose of such separate estate 
by will, whether it was created by contract, or by our stat- 
utes.— Wells v. Bransford, 28 Ala. 200; Code, § 1989. 

[2.] We hold the instrument of June 30, 1854, to be a 
will, for the following reasons: 1st, said gift was, by its 
express terms, not to take effect, and said property was 
not to vest in the children, until her death; 2d, until that 
event, the property was to be held, owned and enjoyed by 
her; 8d, Mr. Mosser was, by the terms of the instrument, 
to be appointed her executor, was directed to keep the 
property together for two years after her death, “ until 
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all of her estate can [could] be wound up, when the said 
gifts are [were] to be distributed.” These provisions are 
clearly testamentary ; and although there are some clauses 
in the writing, which, if they stood alone, would stamp its 
character as a deed, yet, when the entire instrument is 
considered, we think we carry out the intentions of the 
parties by pronouncing it a testamentary paper.—Haber- 
gham v. Vincent, 2 Vesey, Jr., 204; Allison v. Allison, 
4 Hawks, 141, argument of counsel; Walker v. Jones, 
23 Ala. 448; 1 Jar. on Wills, 11,12; Elmore v. Mustin, 
28 Ala. 309. 

The instrument of June, 1854, being a will, it results 
that it was revocable. The will of January 25, 1855, if 
valid, expressly revoked the former one. 

[3.] If Mrs. Mosser was of sound, disposing mind and 
memory, she had a clear right to dispose of her property 
as she pleased. If the disposition was even “unnatural 
and inequitable,” that would not, per se, destroy the 
validity of the will, The demurrer was properly sus- 
tained.—See principles settled in Gilbert v. Gilbert, 
22 Ala. 529. 

[4.] As a general rule, facts only can be given in evi- 
dence to ajury. Dangerous illness, or that a particular 
person was at the point of death, cannot be proved by 
general report in the village.—1 Greenl. Ev. §124; Corley 
y. The State, 28 Ala. 22. 

[5.] We might, for the purposes of this case, concede 
that Mr. Cato was interested to establish this will. In- 
terest in the event of a suit does not disqualify a witness, 
“unless the verdict and judgment would be evidence for 
him in another suit.” —Code, § 2302. 

[6.] The last charge asked, was correctly refused. Such 
“mistaken notion,” as therein supposed, cannot have the 
effect of avoiding a will.—See Gilbert v. Gilbert, supra ; 
1 Jar. on Wills, (2 Am. ed.) 58-9. 

The other rulings of the court were free from error, 
under the construction we have placed on the instrument 
of June, 1854. 

Judgment of the probate court affirmed. 
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FARRALL vs. THE STATE. 


[INDICTMENT FOR SELLING SPIRITCUOUS LIQUOR TO MINOR. ] 


1. Charge to jury, ignoring proof of time and place, held erroneous.—A charge to 
the jury, authorizing them to find the defendant guilty, without determin- 
ing whether the offense was committed within the county in_which the in- 
dictment was found, and within the period of time covered by the indict- 
ment, is an error which will work a reversal of the judgment. 

2. What constitutes offense of selling liquor to student at school—A writing-school, 
though to continue for the term of twenty days only, is a school within the 
meaning of section 3280 of the Code, prohibiting the sale of spirituous 
liquor to a minor student or pupil of any “college, school or academy.” 

3. Burden of proof as to consent of parent or guardian—In an indictment under 
this seetion of the Code, the burden of proving the consent of the minor’s 
parent or guardian is on the defendant, and not on the prosecution to prove 
the want of it. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. 


Tue defendant in tliis case was indicted for selling spir- 
ituous or vinous liquors to one P. H. Little, a minor, “a 
pupil of a school or academy,” without the consent of 
the parent, guardian, or person having charge of such 
pupil.” The’ bill of exceptions taken on the trial is as 
follows: 
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“On the trial of this cause, the State proved by one 
Little, that in July, 1857, one Frederick established a 
writing-school within about one-fourth of a mile of his 
residence; that said school was started for the term of 
twenty days, one lesson to be given per day, and was con- 
tinued for about that length of time; that some married 
men and women attended said school, together with the 
youths who were there instructed; that witness himself, 
who was between eighteen and nineteen years of age, and 
the defendant, were pupils of this school; that while he 
was thus attending said school, he, together with one 
John Jones, purchased from the defendant, who kept 
spirituous liquors for sale, a quart of whiskey, and drank 
it there; that he knew it was sold to be drunk there, and 
that the defendant knew, at the time, that witness was 
going to said school; and that these facts—the establish- 
ment of said school, and the sale of said liquor—was in 
the said county of Lowndes, and within one year previ- 
ous to the finding of the indictment. 

‘This was the evidence in the case; and thereupon the 
court charged the jury, that if they believed from the 
evidence that the witness attended a writing-school as a 
pupil, or student, and that the defendant knew he was a 
pupil or student of said school, and that the defendant 
sold him spirituous liquors while he was so attending said 
school as a pupil or student, and that the witness was 
then a minor, or under the age of twenty-one, without 
the consent of the parent, guardian, or person having the 
charge of said witness,—then the defendant would be 
guilty ascharged. Tothis charge the defendant excepted. 

“The defendant asked the court to instruct the jury, in 
writing, that in this case the burden of proving that the 
sale of the liquor by the defendant was without the con- 
sent of the parent, guardian, or person having the charge 
of said Little, was upon the State. This charge the court 
refused to give, and the defendant excepted.” 


D. W. Barns, for the prisoner. 
M. A. Batpwiy, Attorney-General, contra. 
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RICE, C. J.—We are compelled to reverse the judg- 
ment, because the charge of the court authorized the 
jury to find the defendant guilty, without leaving it to 
them to determine whether the alleged misdemeanor was 
committed in the county in which the indictment was 
found, or within a year before the commencement of the 
prosecution.—Code, §§ 8374, 3514; Salomon v. The State, 
27 Ala. 26; Brown v. The State, 27 Ala. 47; Huffman v. 
The State, 28 Ala. 48; same case, 29 Ala. 40. 

[2.] A writing-school, though to continue for the term 
of twenty days only, is a school within the meaning of 
section 3280 of the Code. And it is a violation of that 
section, for any person who may be keeping fermented, 
vinous or spirituous liquors for sale, to sell such liquors, 
in this State, to any pupil of such school, who may at 
the time be a minor, “without the consent of the parent, 
or guardian, or the person having the charge of such”’ 
pupil. . 

[3.] The charge asked by the defendant was properly 
refused. ‘“‘ Where the subject-matter of a negative aver- 
ment lies peculiarly within the knowledge of the other party, 
the averment is taken as true, unless disproved by that 
party ;’’.asin a criminal prosecution for a penalty, for do- 
ing an act which the statutes do not permit to be done by 
any persons, except those who are duly licensed therefor. 
Here the defendant, if licensed by the consent of the pa- 
rent, guardian, or person having charge of the pupil, has 
peculiar knowledge of it, and can show it without the 
least inconvenience; and the burden of proving the con- 
sent is on him, the consent being in the nature of a 
license to him—1 Greenlf. on Ey. (8th edition) § 79, and 
note 1. 

For the error dove specified, the judgment is reversed, 
and the cause remaded. 
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BOB (4 stave) vs. THE STATE. 


[INDICTMENT AGAINST SLAVE FOR ASSAULT WITH INTENT TO KILL WHITE PERSON. ] 


1. Admission implied from silence—A slave being summoned to the presence of 
a company of white persons, among whom were his master and mistress, 
for the purpose of having his shoes compared with the measure of certain 
tracks supposed to have been made by the perpetrator of a crime whom 
they were endeavoring to discover; and several of the company exclaiming... 
when it appeared that there was a perfect correspondence between his shoes 
and the tracks, “ that they were the shoes that made the tracks,”’—held,. 
that this exclamation, with the fact that the slave made no reply to it, was 
not admissible evidence against him, as an implied admission. 

2. Admissibility of slave’s confessions —A slave, while in prison under a criminal 
charge, having been induced to make several confessions, by an implied 
promise that his master would sell him and not let him be hung, the fact 
that he was still kept in prison, and that these confessioas were offered in 
evidence against him on his trial, is not sufficient to show that the influence 
of such inducements was entirely removed from his mind, so as to render 
a subsequent reiteration of the confession competent evidence against him 
on a second trial. 

8. Admissibility of part of confession or conversation.—When the prisoner’s con- 
fessions have been proved against him by the State, he has the right to 
prove the remainder of the conversation relating to the same subject ; but 
he cannot move to exclude the evidence adduced by the prosecution, be- 
cause the witness had stated “that he did not remain to hear the entire 
conversation.” 

4. Charge on admissibility of confessions referring legal question to jury.—A charge, 
instructing the jury, “ thatif the prisoner’s confessions were extorted from 
him by any sort of fear or hope of favor, they must disregard such confes- 
sions,’ refers to the jury the decision of a legal question, and should, for 
that reason, be refused. 


AppEAL from the Circuit Court of Choctay. 
Tried before the Hon. C. W. Raprer. 


Tue prisoner in this case, who was aSlave, was indicted 
for an assault with intent to kill ore Thomas Curtis, a 
white person. The indictment wa found at the March 
term, 1857, and a mistrial was ha¢ at the sameterm. A 
second trial was had at the Mirch term, 1858, which 
resulted ina verdict of guilty and consequent convic- 
tion and sentence of death. On this last trial, the fol- 
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lowing bill of exceptions was reserved in behalf of the 
prisoner: 

‘On the trial, the State introduced Thomas Curtis as a 
witness, a white person, who stated that, on the evening of 
the 6th January, 1857, he left the house of his father, 
Robert Curtis, which is about one mile and a half south of 
Butler, the county-seat of said county, and about a half- 
mile east of the public road leading from Butler to Bladon 
Springs in said county; that he was at that time acting 
as overseer for his father; that when he left home he in- 
formed his father’s negroes that he was going to the house 
of Judge Joshua Morse, who resided in Butler, to an 
oyster-supper; that he came to Butler, and remained there 
until between 8 and 9 o’clock at night, when he started 
for home; that as he was riding along the said public 
road, about a half-mile south of Butler, some person who 
was standing on the left side of said road, concealed in the 
bushes, shot him with squirrel shot, several ot the shot 
taking effect in the left side of his head and face; and 
that he soon recovered from the shock, and hastily pur- 
sued his way home on his horse. Witnesses were intro- 
duced by the State, who proved that, two or three hours 
after the shooting, negro dogs were carried to the place 
where said Curtis said he was shot ; that they immediately 
trailed off in the direction of his father’s house, where the 
tracks of some one, made only a few hours before, were 
plainly discoverable. On the following morning, as some 
of the negroes of said Robert Curtis were suspected of 
being the perpetrators of the deed, Isaiah, one of said 
negroes, was taken by some ot the neighbors, assembled 
for the purpose of ferreting out the offenders, to the place 
along and over which the dogs had passed the night be- 
fore. This was known to Bob, the prisoner. They then 
returned immediately to the house, carrying with them 
an exact measurement of the length and size of the said 
tracks, when Bob and other negro men on the place were 
called up, and the size of their feet and shoes compared 
with the measure which had been taken. After nearly 
all the negroes had been called up, and a comparison had 
been made between said measure and their feet and shoes 
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respectively, Bob was called into his master’s house, (it 
being now evening, and he being fully aware of what had 
been going on all day,) in the presence of his master and 
mistress, with several of the neighbors who had assem- 
bled, when the measure of the said tracks was applied to 
the shoes which he was at that time wearing. On apply- 
ing the measure to Bob’s shoes, it was found that it fit in 
every particular. Several of those present exclaimed, 
that they. were the shoes that made the tracks; to which 
exclamations the prisoner made no reply. The prison- 
er’s counsel objected to these exclamations of the by- 
standers going to the jury; but the court permitted them 
to go to the jury in connection with the evidence that 
the prisoner made no reply, and the prisoner’s counsel 
excepted. It was proved, that the shves of the prisoner 
were the shoes he had on the night before when he first 
made his appearance. 

“The State introduced one Frisby as a witness, who 
testified, that the prisoner, in September, 1857, in his 
presence, made certain confessions to one Steadham and 
one Macdonald, tending to criminate himself. In oppo- 
sition to the admission of these confessions as evidence to 
the jury, the prisoner, by his counsel, showed to the court 
the following state of facts: Soon after it was discovered 
that the shoes which Bob was wearing corresponded so 
well with the measurement which had been taken of the 
tracks in the field, Bob was taken out by Joshua Morse, 
a son-in-law of his master, and some of the other neigh- 
bors, and severely whipped, and afterwards salted, by 
pouring the salt upon the wounds made by the blows 
inflicted. On the next day, Bob was confined in the jail 
of the county, of which one McGehee was the jailor, who 
lived in the jail, and had charge of Bob by virtue of a 
commitment by a magistrate made on the 9th or 10th 
January. On the next day, or a day or two afterwards, 
while Bob was in prison, and in his cell, said McGehee 
approached him, and said, ‘Bob, you are a fool; you had 
better confess your guilt ; every body around here believes 
you are guilty; and you ought to know that it would be 
better for you to confess, and for your master to have 
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your value in his pocket, than for you to have your neck 
broke, and he have no money for you.’ To this Bob 
made a confession of guilt, stating all the circumstances. 
A day or two after this, Joshua Morse and C. L. Watson, 
the sheriff, both of whom were present at the whipping 
given to Bob on the day after said Curtis was shot, and 
were active agents in all the proceedings had at the house 
of Robert Curtis after the shooting, up to the time of 
Bob’s commitment, entered the prison, and approached 
Bob, with a leather strap made for the purpose of whip- 
ping negroes; and as soon as they entered, they ordered 
Bob to pull off his shirt and lie down. Bob thereupon 
immediately confessed that he was guilty of the offense 
of shooting said Curtis, and proceeded to state the facts 
connected with the same. Morse told him he wanted to 
hear none of his confessions, and then whipped him se- 
verely, without giving him any explanation as to the 
cause. At the trial at the March term, 1857, which re- 
sulted in a mistrial, all the prisoner’s confessions made 
prior to that time were offered in evidence by the State, 
but, after argument by counsel, were excluded from the 
jury by the court. Some four weeks previous to the con- 
fessions made in the presence of the witness Frisby, 
Steadham, Frisby, said McGehee, and several other gen- 
tlemen, all (except McGehee) strangers to Bob, passed 
into the jail, with a white man committed under legal 
process, and passed so near the window of the cell in 
which Bob was confined, that he might easily have seen 
them, though there was no proof that he did see them ; 
and they remained in and about the jail for some minutes. 
On the day of the confessions in the presence of Frisby, 
Steadham, or Macdonald, when all of them were standing at 
the window of Bob’s cell, asked him, ‘ What ithe h—1 are 
you doing in here?’ to which Bob replied, ‘I was putin 
here for shooting my young master.’ He was then asked 
if he did it, and replied, ‘I did;’ and on inquiry as to 
whom he belonged, he replied, ‘Mr. Curtis.’ On the 
next morning, the same three men again called at the 
window of Bob’s cell, and on making inquiry of him as 
to his guilt, he denied that he was guilty of the crime 
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charged against him. It was proved that McGehee was 
not in the jail at the time Bob made confessions of guilt 
in the presence of said Frisby, but it was not shown that 
Bob knew he was absent. McGehee lived.in the jail, and 
always attended persons there who had business. The 
court permitted the confessions made in Frisby’s presence 
to go to the jury, against the objection of the prisoner’s 
counsel, and, at the instance of his counsel, also permitted 
all the circumstances above detailed, which had been 
shown to the court on the part of defendant, and his 
denial of his guilt as above stated, to go to the jury, and 
left it to them to determine, in view of all the circum- 
stances shown on the part of the defendant in opposition 
to the admission of said confessions, to what weight said 
confessions were entitled. The prisoner’s counsel ex- 
cepted to the ruling of the court admitting said confes- 
sions in evidence to the jury, and afterwards moved the 
court to exclude the testimony of Frisby from the jury, 
because the witness had stated that he did not remain to 
hear the entire conversation between Steadham and the 
defendant—that he had left them talking, but did not 
know what else had been said by the defendant; which 
motion the court overruled, and the prisoner, by his coun- 
sel, excepted. The confessions made in the presence of 
Frisby, were shown to have been made in September, 
1857, about eight months after the confessions to Mc- 
Gehee. 

*“‘ After the court had charged the jury generally, the 
prisoner’s counsel asked the following charge: ‘ That if 
the confessions of the prisoner were extorted by any sort 
of fear or hope of favor, the jury must disregard such con- 
fessions:’ which charge the court refused to give, aud the 
prisoner excepted.”’ 


Roserts & McGoway, for the prisoner. 
M. A. Batpwiy, Attorney-General, contra. 


WALKER, J.—The master and mistress of the accused, 
their son, and several of the neighbors, were assembled 
in the house of the slave’s master. The purpose of the 
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assembly was to compare the size of the feet and shoes of 
the master’s slaves, with the measure of tracks which, as 
the evidence conduced to show, had been made by the 
perpetrator of the crime. The accused was called into 
the assembly, and the measure was applied to his shoes. 
There being a perfect correspondence between them, sev- 
eral of the assembly exclaimed, that they were the shoes 
of the person who made the tracks, and the accused was 
silent. Was the exclamation, with the ensuing silence of 
the accused, admissible evidence ? 

The implication of admissions from silence rests upon 
the idea of acquiescence. The maxim is, “qui tacet, con- 
sentire videtur ;” and it never applies, unless an acquies- 
cence in what is said can be presumed. Neither reason 
nor law will permit the presumption of acquiescence to 
be drawn from the silence, unless the cireumstances were 
not only such as afforded the party an opportunity to act 
or speak, but such also as would properly and naturally 
call for some action or reply from men similarly situated. 
Fuller v. Dean, 31 Ala. 654; 1 Greenl. on Evidence, § 197; 
Gale v. Lincoln, 11 Vermont, 152; Mellen v. Andrews, 
1 Moo. & Mal. 836. The exclamation was not addressed 
to the accused. It was made by white persons, in the 
presence of his master and mistress, and in a room of 
their house. It was rather an emotional expression, 
demanding no reply. Such an expression, made in such 
presence, by such persons, and in such a place, did not 
properly and naturally call for a reply from the accused 
slave. His social relation to his master and mistress, and 
to the other white persons present, forbidding the freedom 
of speech allowed among equals, and making a contradic- 
tion in most cases an insolence, rendered it unnatural, 
and, perhaps, improper, under the circumstances, for him 
to interpose a denial to the accusation implied in the ex- 
pression which he heard. The habitude of thought and 
feeling, the consciousness of inferiority, and the subordi- 
nation and discipline belonging to his condition, made it 
perfectly natural that he should be silent, because he did 
not feel authorized to speak, or from an apprehension 
that a contradiction would be deemed an impertinence. 
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The law prescribes that implication from silence must be 
drawn with great caution; and we should disregard that 
principle by holding the silence of the slave admissible as 
evidence from which an admission might beimplied. We 
decide, therefore, that the court erred in the admission of 
the exclamation, and of the slave’s silence. 

[2.] A short time after the offense was committed, the 
accused was severely punished. A day or two afterwards, 
and in January, 1857, being in prison, he confessed his 
guilt to the jailor. This confession was procured by 
promise of favor, and was properly excluded. A day or 
two after the confession, when the slave, being still in 
prison, was about to receive further punishment from the 
same person who had previously punished him, he repeated 
his confession. This confession was also properly excluded 
from the jury, (if for no other reason) because the infiu- 
ence previously exerted upon him had not been removed. 
In March, 1857, the slave was tried, the confessions above 
named were offered in evidence against the slave, and, 
after argument, were excluded; and there was a mistrial. 
In the following September, the confession was repeated 
by the accused, who was still in prison, to a different per- 
son than those to whom the previous confessions had been 
made. This last confession was made, when the slave 
was accosted in rough language, and in the absence of 
any assurance that a change of the statement previously 
made would not be punished, or that the confession would 
not enure to his benefit. Did the court err in the admis- 
sion of that confession in evidence, on the trial in the 
spring of 1858? 

The law is, that after a confession is once obtained by 
promise of favor, no subsequent confessions of like char- 
acter are evidence, unless it is shown that the infiuence 
has been totally removed; and, in case of slaves, the 
clearest proof is exacted.—Clarissa v. The State, 11 Ala. 
57; Wyatt v. The State, 25 Ala. 9; Brister v. The State, 
27 Ala. 107; Van Buren v. The State, 24 Mis. Rep. 512; 
Peter v. The State, 4 Sm. & M. 31; State v. Guild, 
5 Hals. 163; Whar. Am. Crim. Law, § 695. 

The only evidence, conducing to show that the influ- 
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ence by which the first confession was obtained had been 
removed, is that the slave was, after making that confes- 
sion, retained in prison, and that the very confession, 
which he was first induced to make, was offered in evi- 
dence against him. That the accused was kept in jail 
after confessing, was a fact calculated to remove the im- 
pression that he would be benefited by the confession. 
But, in this case, it must be remembered, that the induce- 
ment to the confession was, that his master would sell 
him, and he would not be hung. At what time the slave 
was induced to believe he would be sold and extricated 
from his impending peril, does not appear. It seems to 
have been left indefinite. We cannot know what was the 
precise character of the hope and expectation generated in 
his mind, and that that hope and expectation did not con- 
tinue to linger with him during the entire period of his 
imprisonment. When the slave had been assured by the 
jailor, who was his custodian, that it would be better for 
him to confess, and for his master to have his value in his 
pocket, than for him to have his neck broke, and his mas- 
ter have no money for him, who can say that an ignorant 
negro did not continue to indulge, throughout his impris- 
onment, the expectation that the time would yet come 
when the anticipation produced would be realized, and 
that he would not continue to indulge that expectation 
even to the gallows, unless he was informed that he had 
been deceived ? 

The offer of the confessions in evidence, in his presence, 
would have been sufficient to have removed the impres- 
sion from the mind of a white man, accustomed to, and 
understanding the proceedings upon a criminal trial. It 
might reasonably be presumed, that he would understand 
that his conviction and execution were sought upon the 
very confessions which he had been induced to believe 
would save him, and that he would thus be fully convinced 
of the impossibility of his receiving a benefit from mak- 
ing confessions. But we cannot affirm the same thing of 
aslave. An ignorant slave, knowing nothing of judicial 
proceedings, perhaps not even understanding the nature 
of the duties discharged by the different persons engaged 
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in his trial, and confused by the unaccustomed presence 
into which he was brought, and by the scenes transpiring 
around him, might witness an offer of testimony against 
him, and hear an argument upon its admissibility, without 
knowing that the testimony was really offered to procure 
his conviction. In the absence of any evidence showing 
that he understood that the very confessions, which he 
made from the expectation of favor, were offered and 
pressed as the means of his conviction and consequent 
execution, it would be difficult to decide that the impres- 
sion had been totally removed. 

There is another consideration affecting the question, 
whether the impression can be regarded as totally removed; 
that is, that a slave, who has once made a confession from 
the prospect of favor, may persist in the same statement, 
lest he might be punished for the change of his state- 
ments. This consideration is set forth in the previous 
decisions of this court, as a sufficient reason for the use 
of more caution in the admission of a slave’s than of a free- 
man’s subsequent confessions. Guided by all the reasons 
which we have given, we decide, that the court erred in 
the admission of the confessions upon the facts stated in 
the bill of exceptions. 

[3.] The part of the conversation which the witness 
heard does not appear to have been in itself incomplete; 
and if further conversation on the same subject, favorable 
to the defendant, was had after the witness left, it was for 
the accused to have proved it—Frank v. The State, 
27 Ala. 37. 

[4.]- Whether the confessions were made through fear, 
or from the promise of favor, was a question affecting the 
admissibility of the testimony, and was for the court. If 
it should be discovered, at any time during the trial, that 
the confessions had been made under circumstances which 
rendered them inadmissible, it would be the duty of the 
court to exclude them. The charge asked by the defend- 
ant would have referred this question to the jury, and 
was, therefore, properly refused. It should be left to the 
jury to determine the weight and credence to which the 
testimony is entitled. 
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There is no other question in the case, which it is neces- 
sary for the guidance of the circuit court that we should 


decide. 
The judgment of the court below is reversed, and the 


eause rerfanded. 





TOMPKINS vs. THE STATE. 


[INDICTMENT FOR LARCENY FROM STOREHOUSE. ] 


1. Charge on sufficiency of circumstantial evidence—A charge to the jury in a crim- 
inal case, where the evidence against the accused is entirely circumstantial, 
“that they are bound to acquit the defendant if there is asingle link want- 
ing in the chain of circumstantial evidence,” is calculated to confuse or 
mislead the jury, and, for that reason, should be refused. 


APPEAL from the Circuit Court of Pike. 
Tried before the Hon. Joun Gitt SHORTER. 


THE prisoner in this case was indicted for the larceny 
of a pair of shoes, alleged to have been the personal prop- 
erty of one Archibald T. Lockard, and to have been sto- 
len from astorehouse. The evidence adduced on the trial, 
and the rulings of the court, are thus stated in the bill of 
exceptions: 

“ On the trial of this case, the State introduced a wit- 
ness who was the clerk of one Lockard, a merchant in the 
town of Troy in said county, and who testified, that the 
prisoner came into the storehouse of said Lockard, in 
January or February, 1858, with a pair of shoes in his 
hands, which he said his son had purchased at that store 
with money that he had given him, and which he wished 
witness to exchange for a smaller pair; that witness told 
him he had not sold them to his son, and asked him who 
let his son have them ; that the prisoner replied, if his son 
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did not get them from witness, he reckoned he got them 
from Lockard or Weiss, (said Weiss, it was proved, havy- 
ing formerly owned the store, but having sold out to 
Lockard before January, 1858 ;) that witness asked him, 
what his son paid for the shoes; that the prisoner replied, 
he paid the price marked on the bottom of them; that 
witness then examined the shoes, and saw on the bottom 
of them Lockard’s private mark, in letters, indicating the 
cost of the shoes, and the retail price in figures; that the 
marked retail price was $1 60, and witness told him so; 
that the prisoner replied, that was the price paid for them ; 
that witness then took the shoes, and made examination 
for a smaller pair; that he could not find a smaller pair, 
and so informed the prisoner, who thereupon demanded 
back the money; that witness thereupon paid him $1 60 
in money, and the prisoner left the store. The witness 
exhibited the shoes which he received from the prisoner, 
which were of the size No. 6; and further testified, that 
the prisoner’s son was about nine or ten years old, and 
that No. 3 or 4 was the size of shoes to fit him ; that he 
never sold said shoes to the prisoner’s son, nor saw any 
one else do so; that he never sold a pair of shoes for said 
Lockard, without punching holes in the vamps, or side 
flaps, putting strings in them, and rasping out the pegs 
on the inside. The shoes produced had no holes in them, 
nor strings attached, and had pegs sticking up on the in- 
side. The prisoner objected to this last statement of the 
witness; his objection was overruled, and he excepted. 
Said witness further testified, that Lockard, his em- 
ployer, was absent from Troy at the time the prisoner 
brought said shoes into the store, on a trip to Mobile, 
whence he returned a few days afterwards; and that on 
his return witness communicated to him what had occur- 
red between him and the prisoner. 

“The State then introduced Lockard as a witness, who 
swore that he bought out the store from one Weiss in the 
latter part of 1857, and went into possession, and contin- 
ued the business in the same house, with the old stock of 
goods, together with additions which he made to it; that 
the shoes exhibited were from a lot bought by him in 
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Montgomery in January, 1858, and were unlike any 
bought from Weiss; that on his return from Mobile, being 
advised by his clerk of the acts of the prisoner, he met 
with the prisoner a few days afterwards, and told him 
what he had heard, and that he had not sold the shoes to 
his son; that the prisoner then said, that he (the prisoner) 
had bought them from Lockard, or perhaps from Weiss ; 
that witness replied, it was not so; that the prisoner was 
agitated during this interview, and appeared uneasy; 
also, that he did not sell the shoes to the prisoner, nor to 
the prisoner’s son; that he punched holes in all the shoes 
which he sold, and put strings in them, and rasped out 
the pegs. To this last statement of the witness the pris- 
oner objected ; his objection was overruled, and he ex- 
cepted. 

“The State then introduced said Weiss as a witness, 
who testified, that he sold his store to Lockard in Decem- 
ber, 1857; that he kept his books and papers in Lockard’s 
counting-room, by Lockard’s permission, to wind up and 
settle his old business; that he had nothing to do with 
the store, or the selling of Lockard’s goods, and had not 
sold anything for Lockard, within his recollection, except 
on one occasion a small quantity of indigo; and that he 
did not sell the said shoes to the prisoner, nor to the pris- 
oner’s son. Said witness was asked, on cross examina- 
tion, if he might not be mistaken in saying that he never 
sold anything for Lockard except some indigo, and if he 
did not sell some saltpetre to one Whatley in January ; 
to which he replied, that he did not think he was mis- 
taken—that he did not sell the saltpetre to Whatley, that 
he had no interest in the store, and never meddled with 
the sales, except that he happened to sell the indigo as 
stated. It was proved, also, that Lockard’s store was 
ynder the same roof with the rooms occupied as a post- 
office in the town of Troy, and was separated from the 
post-office apartment by-a partition running lengthwise 
between them; that a door communicated between the 
store and the back room of the post-office; that the shoes 
like those in question were piled up near this door, on a 
shelf which extended from the front of the store down to 
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this door, and on the left of the door; that there was 
a back room to the post-office, reached through a door 
leading from the office into it, and another door leading 
from said back room out of the house in the rear; that 
the prisoner, on a certain day shortly before he carried 
the shoes into Lockard’s store, as above stated, had been 
left temporarily in charge of the post-oftice, while the 
postmaster had gone out into town on some matter of 
business; and that when the postmaster returned, the 
prisoner retired from the post-office through the door 
leading into the back room, closed the door, and was not 
seen toreturn. The State then proved the value of the 
shoes, and closed. 

‘The prisoner then proved, by Lockard and his clerk, 
that other shoes, precisely like the pair in question in 
size, marks, numbers and quality, and embraced in the 
same assortment purchased by Lockard in Montgomery, 
had been sold in January and February; that they could 
not undertake to say that those identical shoes had not 
been sold to some person, and that they had not been 
missed from the store. Lockard said, also, that he had 
no saltpetre for sale in his store in January or February. 
The prisoner then introduced one Whatley as a witness, 
who testified, that he went into said Lockard’s store in 
January, to buy some saltpetre, and asked Lockard for it; 
that Lockard said he had none; that Weiss, who was 
present, said ‘Yes, you have,’ and went to the end of the 
counter where it was, and wrapped it up, and delivered it 
to witness ; that he went to said store on this occasion, 
because he had sold some saltpetre to Weiss before the 
latter sold out to Lockard; that Lockard was in the 
lower part of the store when he called for the saltpetre ; 
that his recollection was distinct as to his buying the salt- 
petre from Weiss, and not from Lockard; and that hg 
well knew what he was about, although he had taken 
nine or ten drinks during the day. Lockard and Weiss 
were then re-examined by the State, and stated, that 
they recollected the occasion spoken of by Whatley; and 
that the saltpetre was sold to him by Lockard, and not 


by Weiss. 
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“This was, in substance, all the evidence in the case; 
and thereupon the prisoner asked the court to charge the 
jury as follows : 

“1, That in determining the credibility of the witnesses 
Lockard and Whatley, the jury must look to the fact that 
Lockard said he had no saltpetre, and that Weiss stated 
that he had. This charge the court gave, but added, ‘and 
also to the fact that Whatley had been drinking before he 
went to the store, if such was the case;’ to which qualifi- 
cation of the charge the prisoner excepted. 

“2. That if there is a single link wanting in the chain 
of circumstantial evidence, the jury are bound to acquit 
the defendant ;’’ which charge the court refused to give, 
and the prisoner excepted. 


Puen & Buttock, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


STONE, J.—Most criminal offenses are made up of two 
or more facts, which are in their nature distinguishable. 
In this case, the offense consists of at least two facts: Ist, 
the theft; and, 2d, the agent by which the crime was com- 
mitted. To justify a conviction, it was essential that each 
of these facts should have been proved. Further, if the 
defendant, on the testimony in this record, had asked the 
court to instruct the jury, that they could not convict, if 
the proof failed to establish one or more of the constitu- 
ent facts, naming such constituent fact or facts, and the 
court had refused to give the instruction, such refusal 
would probably work a reversal of the case.—Wharton’s 
Amer. Crim. Law, §§ 743, 745; Burrill on Circumstantial 
Evidence, 734. 

We have found no rule of law, which declares that cir- 
cumstantial evidence necessarily consists of links; or, 
which prescribes any definite number of circumstances, as 
necessary to the sufficiency of circumstantial proof. There 
may be, and are, cases where a single circumstance will 

justify the jury in finding the existence of an inferential 
fact. Unexplained possession of an article recently sto- 
len, is of this class; and from this single circumstance, 
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the jury may, and frequently do, draw the inference 
that the party thus found in possession is the thief. Cir- 
cumstances, however, may be admissible in evidence, 
which are much less determinate and satisfactory. The 
weight of pertinent circumstances, their influence on the 
minds of the jury, can rarely become a question of law, 
although there are certain rules for weighing them, which 
the court should not hesitate to give. 

Coming to the conclusion that circumstantial evidence 
is not necessarily a chain, or composed of links, we think 
the tendency of the charge asked was to mislead or em- 
barrass the jury, and that it was rightly refused.—Sherrod 
v. Rhodes, 5 Ala. 683; Rhodes v. Sherrod, 9 Ala. 63, 71; 
Blocker v. Burruss, 2 Ala. 354; Caskey v. Haviland, 
13 Ala. 314; Chenault v. Walker, 14 Ala. 151; Godbold 
v. Blair & Co., 27 Ala. 592; Rolston v. Langdon, 26 Ala. 
660; Swallow v. The State, 22 Ala. 20; Ross v. Ross, 
20 Ala. R. 105; United States v. Johns, 1 Wash. C. C. 
372; 2 Halsted’s Evidence, 485-6-7; Roscoe’s Criminal 
Evidence, 1. 

In what we have said above, we do not wish to be un- 
derstood as trenching on the rule as to the measure of 
proof in criminal cases, or in the establishment of cireum- 
stances by which the jury should be controlled. The 
charge refused in this case did not raise either of these 
questions.—Ogletree v. The State, 28 Ala. 693; Sumner 
v. The State, 5 Blackf. 579. 

The other rulings of the circuit ccurt are free from error. 

The judgment is affirmed, and the sentence ordered to 
be executed. 
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MAGEE vs. THE STATE. 


[INDICTMENT FOR ASSAULT WITH INTENT TO MURDER. ] 


1. Relevancy of evidence identifying and describing place where assault was committed. 
The identity and description of the place where the alleged assault was 
committed being a material question in the case ; and it being shown that 
the accused had undertaken to pilot the person assaulted through the woods, 
a witness who had seen the person assaulted, both before and after the com- 
mission of the assault, the intervening period of time being three or four 
hours, may be asked by the prosecuting attorney, “if he examined a place 
designated by H. [the assaulted person] as the place where he was shot,” 
when it appears that the question was introductory of another respecting 
the marks of a recent struggle in the designated place, and that the court 
instructed the jury, at the time the evidence was admitted, “that the 
designation of a place by said H., as the place where he was shot, would 
be no evidence that it was the place where he was shot, nor that he was 
shot at all.” 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Raptrer. 


TuHE prisoner in this case, Adam Magee, was indicted for 
an assault with intent to murder one William Hutto, and, 
during his trial, reserved the following bill of exceptions 
to the rulings of the presiding judge: 

“On the trial of this cause, after having introduced 
testimony tending to show that the prisoner had underta- 
ken to pilot through the woods one Hutto, the person 
alleged to have been assaulted, the State introduced one 
Hall as a witness, who testified, that he saw Hutto, on the 
day on which he was shot, pass along the road by the 
house of one Gressett, about 11 or 12 o’clock; that Hutto 
stopped and talked with him; and that three or four 
hours afterwards, witness, while on his way home, met 
Hutto, who had then been shot. The solicitor then asked 
the witness, if he examined a place designated by Hutto 
as the place where he was shot. The prisoner, by his 
counsel, objected to this question. The solicitor then 
stated to the court, that the next question he would ask 
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was, “Did you find any tracks, or a bush shot down, or 
any marks of a scuffle about such place, and what were 
they?’ The court permitted the question to be asked, 
and stated to the jury, at the time, that the designation 
of a place by Hutto, or by any one else, as the place where 
Hutto was shot, would be no evidence that it was the 
place where Hutto was shot, nor that he was shot at all; 
to which ruling of the court, permitting said question to 
be asked, the prisoner, by his counsel, excepted. There 
was testimony tending to show, that the prisoner admit- 
ted that he had shot Hutto; and that he had at one time 
stated that he did not know what made him do it, 
and, at another time, that it was accidental. And the 
court is prayed to allow, sign, and seal this bill of excep- 
tions,” &e. 


Joun Hatt, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


RICE, C. J.—The defendant was indicted for an assault 

on William Hutto, with intent to murder him. There 
was evidence tending to show, that the defendant had 
undertaken to pilot Hutto through the woods; that at 
about 11 or 12 o’clock, Hutto stopped at the house of one 
Gressett, and talked with the witness Hall; that Hutto at 
that time was not shot; that some three or four hours 
afterwards, witness, being on his way home, met Hutto, 
who had then been shot. It is perceivable from that evi- 
dence, the nature of the issue before the jury, and the 
second question which the solicitor proposed to ask the 
witness Hall, that among the material matters bearing 
upon the issue, were the two following: Ist, the identity 
of the place at which Hutto was shot; 2d, the description 
of that place, and of any evidences of a struggle, or scuf- 
fle, or of violence, and also of tracks that may have been 
there. 

It is also perceivable from the second question which 
the solicitor proposed to put to the witness Hall, that the 
object of the solicitor was to get from Hall a description 
of the tracks, and of the marks of violence he saw, at the 




















JUNE TERM, 1858. 577 
Magee v. The State. 








place which he was induced to examine because it was 
designated by Hutto as the place where the latter was 
shot. And, as merely introductory of that description, the 
solicitor put the first question to Hall, to ascertain “if he 
examined a place designated by Hutto as the place where 
he was shot.” That question was allowed, not as any 
evidence that it was the place where Hutto was shot, or 
that Hutto was shot at all, but as merely introductory of 
the description which it was the object of the solicitor to 
obtain from the witness Hall.—See 1 Greenlf. on Ev. 
§ 434; 3 Phil. on Ev. (edition of 1839,) 428-440; Hawk- 
ins v. Van Wickle, 6 Martin’s Louisiana Rep. N. 8. 418; 
Davenport v. Crenshaw, 6 Ala. 390; Cuthbert v. Newell, 
7 Ala. 457; 4 Dev. Rep. 606; 1 Ala. 84. 

The order to be pursued in the introduction of evidence, 
is not absolutely prescribed by law. A party cannot be 
required to adduce all at once, where it consists of differ- 
ent parts. Evidence having a tendency to prove any ma- 
terial fact in the case, and fit to be weighed and considered 
by the jury in the determination of such fact, is legal in 
itself, and cannot be rejected on the ground that something 
more may be necessary to establish the fact. Evidence 
may be relevant for one purpose, and not for another. 
When relevant for any purpose, and offered generally, 
there is no error in admitting it. See Bell v. Rhea, 
1 Ala. 84, and authorities cited supra. 

In view of the foregoing principles and authorities, and 
of the limitations and restrictions with which the first 
question to Hall was allowed, we cannot say that the 
court below erred in allowing it. We must, therefore, 
affirm the judgment of the court below. 
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SATTERWHITE vs. THE STATE. 


[PROSECUTION UNDER BASTARDY ACT.] 


1. Death of bastard child—The death of the alleged bastard child, after issue 
joined, is proper matter for a plea puis durrein continuance, but constitutes no 
ground for a motion to dismiss the proceeding. 

2. Competency of prosecutrix as witness—The mother of the alleged bastard is 
made a competent witness by the statute, (Code, § 3807,) and her compe- 
tency is not affected by the death of the child before the trial. 


ApPpgEAL from the Circuit Court of Macon. 
Tried before the Hon. Rost. DovuGHerty. 


Tuis case was before this court at its January term, 
1856, when the judgment of the court below was reversed, 
and the cause remanded.—See 28 Ala. Rep. 65. On the 
second trial, as appears from the bill of exceptions in the 
present record, “the proof disclosed the fact that the 
reputed bastard child had died since the institution of 
this proceeding, and in the summer of 1857.”” The de- 
fendant “thereupon suggested to the court that the cause 
ought not to be further prosecuted against him, and 
moved the court that he be discharged from further 
trial; ’’ which motion the court overruled, and the defend- 
ant excepted. The defendant also objected to the compe- 
tency of the prosecutrix as a witness, and reserved an 
exception to the overruling of his objection. The jury 
returned a verdict of guilty against the defendant, and the 
court thereupon rendered judgment for costs against him ; 
the judgment reciting, that the death of the child was 
shown to the court. The rulings of the court to which 
exceptions were reserved, and the judgment rendered, are 
now assigned as error. 


Wittams & Granam, and Tuomas H. Warts, for the 
appellant. 
M. A. Batpwin, Attorney-General, contra. 
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WALKER, J.—Upon the death of the illegitimate 
child, pending a proceeding in bastardy, the defendant 
has no right to demand from the court a dismissal of the 
proceeding. The death of the child pending the proceed- 
ing, and after issue joined, would be proper matter for 
a plea puis darrein continuance. The death of the child, 
after issue joined, does not show that the proceeding was 
wrongfully instituted; and it would, therefore, be im-, 
proper for the court to dismiss it. Besides, the motion 
to dismiss refers the question of fact as to the death of 
the child to the court, when it is a proper matter for the 
decision of the jury. The court did not err in overruling 
the motion to dismiss. 

[2.] The motion to dismiss being overruled, the issue 
before the jury was as to the paternity of the child. Upon 
that issue, the mother of the child is by the statute made 
a competent witness.—Code, § 3807. 

The judgment of the court below is affirmed. 








DURDEN vs. THE STATE. 
[JUDGMENT AGAINST DEFAULTING WITNESS BEFORE GRAND JURY.] 


1. Sufficiency of scire facias.—A scire facias on a judgment nisi against a default- 
ing witness summoned to attend before the grand jury, which is made to 
subserve the double purpose of writ and declaration, and which only sets 
out the judgment nisi, wherein all the facts necessary to show a compliance 
with the requisitions of the statute (Code, § 3492) are not stated, will not 
support a final judgment against such witness. 


APPEAL from the Circuit Court of Choctaw. 
Tried before the Hon. E. W. Petrtvs. 


THE appellant in this case having been summoned to 
attend asa witness before the grand jury, and having 
made default, a judgment nisi was taken against him, on 
which a scire facias was issued. The scire facias, omitting 
the caption and conclusion, was in these words : 
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“Whereas, at a circuit court begun and held for the 
county of Autauga, on the 29th day of September, 1856, 
the following order was made, and the following judg- 
ment entered, to-wit: 


‘The State Came the State, by its solic- 
vs. bor and it appearing to the 
Washington L. Durden. J) satisfaction of the court that, 


“at the last term of this court, Washington L. Durden was 
subpeenaed as a witness on the part of the State to appear 
before the grand jury, and, being called to appear and 
testify, came net, but made default; and that the subpena 
in this behalf has been duly executed and returned ; and 
that a forfeiture was rendered by the court, at the said 
last term, for his said default, but, owing to a clerical 
error, the said judgment was not entered up: On motion, 
it is therefore considered by the court, that the State of 
Alabama, for the use of Autauga county, recover of the 
said Washington L. Durden the sum of one hundred dol- 
lars, agreeably to the statute, unless, at the next term of 
this court, he show cause why this judgment should not 
be rendered final and absolute; and sci. fa. to issue accord- 
ingly ’“— 

“These are therefore to command you, that you make 
known the premises aforesaid to the said Washington L. 
Durden, that he be and appear at the next circuit court to 
be held for said county, at the place of holding the same, 
to show cause why said judgment should not be rendered 
final and absolute against him.” 

The defendant demurred to the scire facias, “in short 
by consent, because it does not show that the subpena 
executed on the defendant was returned into court, with 
the forfeiture thereon endorsed, and signed by the fore- 
man of the grand jury.” The court overruled the demur- 
rer, and confirmed the judgment nisi; and its rulings and 
judgment are now assigned as error. 


Etmore & Yancey, with Wa. H. Nortutnaton, for the 
appellant. 
M. A. Batpwin, Attorney-General, contra. 
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STONE, J.—The right to proceed in this case to a final 
judgment, by taking a judgment nisi, and by scire facias, 
is purely statutory, being conferred by section 3492 of the 
Code. To justify a judgment against a defaulting wit- 
ness, who was summoned to give evidence before the 
grand jury, the record must affirmatively show a substan- 
tial compliance with the statute.—Connolly v. Ala. and 
Tenn. Rivers R. R. Co., 29 Ala. R. 373, and authorities 
cited. 

The scire facias in this case does not contain enough to 
justify the judgment rendered. If other facts existed, 
which make out the regularity of the proceeding, they 
should have been set forth in a complaint, or declaration. 
Emanuel v. Ketchum, 21 Ala. 257. 

The judgment of the circuit court is reversed, and the 
cause remanded. 





COLEMAN vs. THE STATE. 


[INDICTMENT FOR LENDING PISTOL TO MINOR. ] 


1. What constitutes offense.—Where the prisoner, having in his drawer a pistol 
belonging to another, and being asked by a minor to lend it to him, replied, 
‘Tt isnot mine, but belongs to another man ; I have nothing to do with it; 
you can take it if you choose; it was left here by Mr. C., who will return 
in four or five days, and it should be bere when he returns and calls for it;’’ 
and, on the permission thus granted, the minor afterwards took the pistol,— 
held, that this constituted a violation of the act of 1856, (Session Acts, 
1855-56, p. 17,) making it a misdemeanor * to sell, give or lend” certain 
deadly weapons to a minor. 


APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. Witt1Am M. Brooks. 


Tue indictment in this case charged, that the prisoner, 
James Coleman, “did sell, give or lend, to Matthew 
Locke, a male minor, a pistol.” On the trial, the prisoner 
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reserved the following bill of exceptions to the rulings of 
the presiding judge: 

“On the trial of this case, but one witness was exam- 
ined by the State, and none at all by the defendant. Said 
witness, who was the male minor named in the indict- 
ment, testified, that the defendant, who was his uncle, 
within a year before the finding of the indictment, kept a 
store in Fulton in said county; that he went into said 
store one morning, and, seeing a drawer of the counter 
open, looked in it, and there saw a pistol; that he then 
asked the defendant to lend it to him; and that the de- 
fendant made the following reply: ‘It is not mine, but 
belongs to another man; I have nothing to do with it; 
you can take it if you choose; it was left here by Mr. 
Cargill, who will return in four or five days, and it should 
be here when he returns and calls for it.’ . The witness 
stated, also, that he did not then take the pistol, but, in 
the evening of the same day, some two or three hours 
afterwards, he went into the store when the defendant was 
out, took the pistol from the drawer, and kept it; there 
being no evidence that it was returned. This being all 
the evidence in the case, the court charged the jury, that 
if they believed the evidence, and further believed that 
the pistol was taken with the consent and permission of 
the defendant, the case was brought within the meaning 
and intent of the law; to which charge the defendant 
excepted.” 


Gro. W. Gay ze, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


RICE, C. J.—The indictment is founded on the act of 
February 2d, 1856, (Pamphlet Acts of 1855-6, p. 17,) 
which makes it a misdemeanor to ‘sell, or give, or lend, 
to any male minor,” a pistol. 

A man lends a pistol, within the meaning of the act, 
when, having in his drawer, and under his control, the 
pistol of an absent owner, on the application of a male 
minor to lend him the pistol, he permits him to take it 
from the drawer and carry it away, directing him that it 








JUNE. TERM, 1858. 583 


Johnson v. The State. 








should be returned within a certain short period, at the 
expiration of which time the owner was expected to return 
and call for it—See Webster’s Dictionary, and the mean- 
ing of “lend” there given. 

The charge of the court below is correct, and its judg- 
ment is affirmed. 





JOHNSON vs. THE STATE. 


[INDICTMENT FOR OBSTRUCTING PUBLIC ROAD. ] 


1. Sufficiency of indictment.—An indictment under section 1176 of the Code, 
charging that the defendant “ did obstruct a certain public road,” which 
is particularly described, “‘by a fence, bar, or some other impediment, 
without leave of the court of county commissioners first had and obtained,” 
is fatally defective. 


AppraL from the Circuit Court of Dallas. 
Tried before the Hon. WititAM M. Brooks. 


THE indictment in this case was found at the spring 
term of said circuit court, 1857, and was in these words: 

“The grand jury of said county charge, that, before 
the finding of this indictment, William Johnson did ob- 
struct a certain public road in said county, known as the 
‘upper Boguechitto road,’ by a fence, bar, or some other 
impediment, without leave of the court of county com- 
missioners first had and obtained, against the peace and 
dignity of the State of Alabama.” 

No objection was raised to the indictment in the court 
below, either by demurrer, or motion in arrest of judg- 
ment; but the defendant went to trial on the plea of not 
guilty, and was convicted. The only exceptions reserved 
by the defendant on the trial were to the rulings of the 
court in the instructions to the jury, which are not mate- 
rial to an understanding of the points decided by this 
court. 
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Gro. W. GayLz, for the prisoner, contended, (among 
other things,) that the indictment was defective, because 
it did not describe or specify the alleged “other impedi- 
ment;” citing, to this point, Turnipseed v. The State, 
6 Ala. R. 664; Beasley v. The State, 18 Ala. R. 535; 
1 Bishop’s Criminal Law, § 826. 


M. A. Batpwin, Attorney-General, contra, insisted, that 
the indictment was a sufficient compliance with the pro- 
visions of the Code, as shown by the forms of indictments 
prescribed in similar cases. 


STONE, J.—The Code furnishes no form for an indict- 
ment adapted to the offense for which the defendant in 
this case was indicted. Nor does any provision of the 
Code declare what will constitute a sufficient indictment 
under section 1176. Hence, we must consult general 
principles, and the general provisions of the Code, in 
determining the sufficiency of the indictment found in 
this record. 

The statute declares it a punishable offense in every 
person who obstructs a public road “by a fence, bar, or 
other impediment.’”—Code, § 1176. The indictment 
charges, that the defendant obstructed a public road, “ by 
a fence, bar, or some other impediment,” without speci- 
fying or particularizing what constituted that other im- 
pediment. 

This is not the case of “offenses of the same char- 
acter, and subject to the same punishment,” with which, 
under section 3506 of the Code, “the defendant may 
be charged with the commission of either in the same 
count in the alternative.”” The clause we are consid- 
ering, in section 1176 of the Code, is similar in its 
principle to our old statute against retailing. That 
statute was construed in Raiford’s case, 7 Porter, 101. 
It prohibited the sale, in®quantities less than a quart, of 
“rum, brandy, whiskey, tafia, or other spirituous liquor.” 
Raiford was indicted for selling “ spirituous liquors,” 
without specifying the kind of liquor. This court held 
the indictment bad. The principle of that decision is, 
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that when, in a statute creating an offense, particular acts 
or means are specified and prohibited ; and such particular, 
specified acts or means are followed by a more compre- 
hensive generic term, and such generic term be immedi- 
ately preceded by the words “or other,” then the specific 
acts or means, and the generic term, cannot be construed 
as specifying and defining different offenses of the same 
character. The specified acts or means are given as express 
examples; always, and per se, within the statute. The 
generic term includes other acts or means, ejusdem generis. 
In pleading, it is not enough to aver the existence of such 
other acts or means, in the language of the statute; but the 
pleader must, in addition to the statutory, generic phrase, 
specify the acts or means under a videlicet. Example: 
Under our former statute against retailing, if the pleader 
wished to proceed for the sale of ardent spirits other than 
“rum, brandy, whiskey or tafia”—these being all the 
kinds specified in the statute—he should have averred, 
that the defendant sold spirituous liquors, to-wit, gin, §c., or 
words of similar import. 

One of the alternative means with which it is alleged 
the defendant in this case obstructed the road—namely, 
some other impediment—is not averred specifically; and it 
follows that, under that alternative charge, the defendant 
could not properly be convicted. This indictment, then, 
charges upon the defendant the commission of one or 
more of three alternative acts, two of which are suffi- 
ciently averred, and one defectively. It then fails to 
charge positively that he committed an offense for which 
he could rightfully be punished. Every word of the indict- 
ment may be true, and yet the defendant not guilty of 
any offense punishable by our law.—See Cochran v. The 
State, 30 Ala. 542. 

Retailing and gaming are not within this rule, because 
of express provisions of sections 1059 and 8244 of the 
Code. , 

It may be a question, whether on the evidence found 
in this record, the defendant could be convicted under 
the clause of section 1176, upon which this indictment 
was found, inasmuch as it is not pretended that any im- 

38 
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pediment was placed in or upon the road. If he could 
not, another question, under a proper indictment, might 
be raised under the last clause of section 1176, for willfully 
injuring or obstructing; or, failing in each of these, an 
inquiry might arise, whether he had not erected or con- 
tinued a public nuisance. We simply raise these ques- 
tions, however, without intimating an opinion on them. 

The judgment of the circuit court is reversed, and the 
cause remanded, for further proceedings in the circuit 
court not inconsistent with this opinion. 





VASSER vs. THE STATE. 


[SCIRE FACIAS AGAINST BAIL ON FORFEITED RECOGNIZANCE. | 


1. Sufficiency of recognizance, and proof in aid of it—Where an undertaking of 
bail stipulates that the principal shall appear at the then next term of the 
circuit court, and from term to term thereafter until discharged by law, 
“to answer an indictment pending in said court against him,” but does not 
otherwise describe or identify the indictment, the State may (Code, § 3679) 
adduce proof to the court of “ the particular case to which the undertaking 
is applicable,” on the failure of the principal to appear; and if the judg- 
ment nisi recites that such proof was adduced, and the record does not show 
that the recital is untrue, the appellate court will presume that the proof 
was competent and sufficient. 


ApPEAL from the Circuit Court of Shelby. 
The record does not show the name of the presiding 
judge. 


Tue record in this case shows, that at the March term 
of said circuit court, 1856, Frank Crane and William 
Davis were indicted for an affray; that said Davis, on be- 
ing arrested, entered into bond, with George R. Vasser 
as his surety, conditioned that “the said Davis appear at 
the next term of the circuit court of said county, and 
from term to term thereafter until discharged by law, to 
answer an indictment pending in said court against him, 
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for ;’ and that at the March term, 1857, a judgment 
nisi was rendered in the cause, which is in these words: 
“The State of Alabama) Indictment for an affray. It 





US. appearing that the said William 
Frank Crane, and ( Davis and Geo. R. Vasser agreed 
William Davis. to pay the State of Alabama one 


hundred dollars, unless the said William Davis appeared 
at this term of this court to answer in this case; and the 
said William Davis having failed to appear: It is ordered, 
that the State of Alabama, for the use of Shelby county, 
recover of the said William Davis and George R. Vasser, 
on such undertaking, the sum of one hundred dollars, 
unless they appear at the next term of this court, and 
show cause why this judgment should not be made 
absolute.” 

On this judgment a scire facias was issued, which was 
executed on Vasser, and returned “not found” as to 
Davis; and at the ensuing fall term, 1857, the following 
judgment was rendered: 

“The State of Alabama, for, This day came the solicitor 
the use of Shelby county,/on the part of the State, and 


vs. the defendant Vasser in per- 
William Davis, and son, and by attorney, and 
George R. Vasser. moves the court to quash the 


scire facias and bond, or undertaking, upon which the 
forfeiture in this case is founded; which motion is over- 
ruled by the court, and the defendant Vasser excepts; 
and there being no cause shown why the forfeiture in this 
case should be set aside or reduced by the court: It is 
considered and. ordered, that the judgment nisi rendered 
in this case at the last term of this court, be, as to the 
defendant Vasser, made absolute and final; and it is now 
considered, that the State of Alabama, for the use of 
Shelby county, recover absolutely of the said defendant 
Vasser, upon the said undertaking, the said sum of one 
hundred dollars, and the costs of this case, for which 
execution may issue.”’ 

The rendition of the judgment nisi, the overruling of 
the motion to quash the scire facias and bond, and the 
rendition of the final judgment, are now assigned as error. 
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S. Lerrer, for the appellant. 
M. A. Batpwin, Attorney-General, contra. 


RICE, C. J.—Section 3679 of the Code declares, that 
the essence of all undertakings of bail is the appearance 
of the defendant at court; and that the undertaking is 
forfeited by the failure of the defendant to appear, 
although the offense, judgment or other matter, is incor- 
rectly described in such undertaking; “the particular 
case, or matter to which the undertaking is applicable, 
being made to appear to the court.” 

Although the undertaking of bail relied on here did 
not, on its face, mention the offense for whieh the princi- 
pal was indicted; yet it did stipulate, that he should ap- 
pear at the then next term of the circuit court of Shelby 
county, and from term to term thereafter, until discharged 
by law, “to answer an indictment pending in said court 
against him, for .’ Now, if he failed to appear at 
court, it was certainly allowable, under the above cited 
section of the Code, for the State to prove to the court 
“the particular case to which the undertaking” was ap- 
plicable. It seems from the recitals of the judgment nisi, 
that such proof was made to the court, and that the prin- 
cipal failed to appear. There is no bill of exceptions, nor 
other matter in the record, contradicting the recitals of 
that judgment, or showing that the proof was not com- 
petent and sufficient. It is, therefore, impossible for us 
to say, on this record, that the court below erred in over- 
ruling the motion to quash the seire facias and bond; for, 
in the absence of anything appearing to the contrary, we 
must intend that the proof was competent and sufficient. 
Not being able to perceive any error in the matter com- 
plained of, we affirm the judgment of the court below. 






























JUNE TERM, 1858. 
Lowenthal v. The State. 








LOWENTHAL vs. THE STATE. 


[INDICTMENT FOR EMBEZZLEMENT.] 


1. Sufficiency of indictment.—An indictment for embezzlement, in the form pre- 
scribed by the Code, (p. 702, No. 36,) is sufficiently certain and definite. 

2. What constitutes embezzlement—Under an indictment against a clerk for the 
embezzlement of a bill of exchange, (Code, § 3143,) a conviction may be 
had on proof that the prisoner fraudulently disposed of the bill, which had 
come to his possession by virtue of his empleyment, although it first came 
to the possession of his employer. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALex. McKinstry. 


TuE indictment in this case was in these words: 

“The grand jury of said county charge, that, before the 
finding of this indictment, Jules Lowenthal, being the 
agent or clerk of Henry Sengstak, (the said Jules not 
being an apprentice, or under the age of eighteen years,) 
embezzled, or fraudulently converted to his own use, 
money to about the amount of eighteen hundred dollars, 
anda bill of exchange to about the amount of eighteen 
hundred dollars, which came into his possession by virtue 
of his employment; against the peace and dignity of the 
State of Alabama.” 

The rulings of the court on the trial, to which excep- 
tions were reserved, are thus stated in the bill of excep- 
tions: 

“The State offered in evidence a certain bill of ex- 
change, dated New York, May 4, 1857, purporting to be 
drawn by Samuel B. Matthews, in favor of Mad. Diaden, 
on Rives, Battle & Co. of Mobile, for $1800, payable on 
the Ist day of January next after date; which bill was 
shown to have been signed by Samuel B. Matthews. 
To the introduction of this bill as evidence the prisoner, 
by his counsel, objected; the court overruled his objec- 
tion, and allowed said bill to go to the jury; and the pris- 
oner excepted. 
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“The State introduced the book-keeper of Rives, Battle 
& Co. as a witness, who testified, that the prisoner called 
at the office of Rives, Battle & Co. on the 24th December, 
1857, and presented said bill of exchange to a member of 
the firm for acceptance; that the latter told him, as the 
bill had but a few days to run, they would cash it, if the 
interest to accrue between that time and its maturity were 
taken off; that the prisoner then left the office, but re- 
turned in a few minutes, and said, ‘We will do it,’ or 
‘They will doit,’ (the precise words witness could not 
recollect;) that Rives, Battle & Co. thereupon gave the 
prisoner their check for $1785 61, whereupon the prisoner 
wrote at the bottom of the bill the following words: 
‘Rec’d payment, Sengstag & Co., pr. J. Lowenthal,’ and 
then delivered said bill to Rives, Battle & Co. Said wit- 
ness testified, also, that it was customary in Mobile to 
pay bills, having but a short time to run, when they 
were presented for acceptance, by taking off the interest. 
To the introduction of this evidence, as to custom, the 
prisoner, by his counsel, objected; the court overruled the 
objection, and allowed the evidence to go to the jury, and 
the prisoner excepted. 

“Tt was shown that the said check had been paid by 








the bank on which it was drawn; but there was no proof 


that the prisoner had presented it for payment, or that he 
received the amount of it. The State introduced one 
Hye as a witness, who testified, that he was the agent in 
Mobile of the mercantile firm of Sengstag & Co., which firm 
consisted of Henry Sengstag, and Meyer, and Stenckle, 
who resided in New York, and was engaged in the foreign 
commission business; that Sengstag was the controlling 
and managing partner, and the other partners, by an 
agreement which had never been published to the world, 
shared with him in the profits and losses; that the pris- 
oner, on the 24th December, 1857, was a clerk of said tirm 
in Mobile; that his duties were to copy letters, deposit 
letters in the post-office, and go on errands; that the said 
bill of exchange, on the 24th December, 1857, came into: 
the possession of witness, as the agent of Sengstag & Co. ; 
that it had been sent to them for collection ; that witness 
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handed the bill to the prisoner on the same day, with in- 
structions to present it to Rives, Battle & Co. for accept- 
ance, and then return it to witness; that the prisoner 
never had possession of said bill, until it was so handed 
to him by witness; that the prisoner had no authority, 
either from Sengstag & Co., or from witness as their agent, 
to collect the amount of the bill, nor to negotiate, dis- 
count, or dispose of it in any way, but was-simply instructed 
to present it for aceeptance, and there his duty and author- 
ity ended; and that his possession of the bill was a mere 
custody for the purpose of presentation. 

“Tt was shown, also, that when the prisoner returned 
to the office of Sengstag & Co., on tite 24th December, 
1857, nothing was said about the bill; that when he was 
sent for it on the next day, he returned, saying, that both 
of the Mess. Battle were out of town, but they would 
accept the bill when they returned, and send it to Seng- 
stag & Co.; that on the 26th December the prisoner went 
to New Orleans, without informing his employers of his 
intention ; that they leoked for him there, but could not 
find him; that they then offered a reward for him, and he 
was arrested by the police, and brought back to Mobile 
that the prisoner had never paid any money to Sengstag 
& Co. on account of said bill, was over twenty-one years 
of age, and was not an apprentice; that Sengstag & Co., 
and Rives, Battle & Co. were merchants in Mobile; and 
that the facts above detailed occurred in Mobile county. 

‘This was all the testimony in the case; and thereupon 
the court instructed the jury, among other things, that if 
they believed from the evidence that the prisoner was the 
clerk of Sengstag & Co., and received the bill of exchange 
from them, or from their agent, with instructions to pre- 
sent it to Rives, Battle & Co. for acceptance, and then to 
return it; and that, instead of doing so, he fraudulently 
converted it to his own use,—such conversion was an 
embezzlement under section 3143 of the Code, although 
they should believe from the testimony that he had no 
authority to negotiate, discount, or in any way dispose of 
the bill; and this is so, if they were satisfied that the bill 
had first come to the possession of his employers. 
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“The prisoner excepted to this charge, and then re- 
quested the court to instruct the jury as follows: 

“1. That if they believed from the testimony that the 
bill of exchange first came into the possession of his em- 
ployers, the subsequent conversion or appropriation of it 
by the prisoner did not constitute the offense of embezzle- 
ment. 

“2. That if they believed from the testimony that the 
prisoner had the mere custody of the bill, for the purpose 
of presenting it for acceptance, his subsequent conversion 
of it did not constitute the offense of embezzlement under 
section 3143 of the Code. 

“The court refised both of these charges, and to the 
refusal of each the prisoner excepted.” 

After conviction, the defendant moved in arrest of 
judgment, on the following grounds: “1st, because the 
indictment is too general, vague, and uncertain; 2d, be- 
cause it does not describe the bill of exchange with sufii- 
cient particularity ; 3d, because it should have set out the 
bill according to its terms, or, at any rate, have described 
the bill by its date, amount, names of parties, and towhom 
it belonged; and, 4th, because it should have contained 
an averment that there was an intention to defraud.”” The 
motion in arrest was overruled. 


Percy WALKER, for the prisoner.—1. The motion in 
arrest of judgment ought to have been sustained, because 
the indictment, though in the form prescribed in the ap- 
pendix to the Code, is utterly wanting in that certainty 
which is essential to put the party upon his defense ; that 
certainty which, as this court said in Noles v. The State, 
24 Ala. 672, every indictment must contain—such “as 
furnishes the accused reasonable information of what he 
is called on to answer, by setting forth the constituent 
averments which, at common law, were necessary to the 
validity of an indictment.” That the averments of the 
indictment are fatally defective, see Martin & Flinn v. 
The State, 28 Ala. 71; Regina v. Parker, 8 Adolph & El. 
(N. 8.) 292. 
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2. The court erred in the charge given, and in the re- 
fusal of the several charges asked. All the. authorities, 
English and American, in defining the offense of embez- 
zlement, lay down as a fundamental rule, “that the 
money, or vther thing, must not come into the master’s 
possession before it does into the servant’s; for, if it does, 
the taking of it, whether delivered to the servant by the 
master or not, is larceny.” —2 Bishop’s Criminal Law, 
§ 301, and authorities there cited; Rose. Crim. Ev. 446.* 
The uniform construction thus given to the several Eng- 
lish statutes, from 21st Henry VIII, ch. 7, to 7th and 8th 
George IV, ch. 29, led to the enactment, in 1844, of the 
state 14th and 15th Victoria, ch. 100, § 18, which gave 
the jury power to find a verdict for either larceny or em- 
bezzlement, as the facts of the case might justify. Our 
statutes on this subject are borrowed from the English, 
except that we have no provision similar to their act of 
1844; and the distinction between larceny and embezzle- 
ment, under this statute, was distinctly recognized in Case 
v. The State, 26 Ala. Rep. 17. The New York statute, 
on which is founded the case ot Dalton v. The People, 
15 Wendell, 581, is essentially different from ours. 


M. A. Batpwin, Attorney-General, contraa—1. The 
indictment conforms precisely to the form prescribed by 
the Code, and, consequently, must be deemed sufiicient. 

2. Embezzlement is the fraudulent appropriation, by a 
servant, of goods entrusted to him by his master.—2 Bish. 
on Criminal Law, 302. The statute was designed to pro- 
tect employers against the frauds of those in whom they 
have reposed confidence. The evidence brought the case 
within the express terms of the statute, and justified the 
charge of the court.—The People v. Dalton, 15 Wendell, 
581; The People v. Sherman, 10 Wendell, 298. 


STONE, J.—The indictment in this case strictly pur- 
sues the form given in the Code, (p. 702, form 36,) and is 
sufficient.—Noles v. The State, 24 Ala. 672; Elam v. The 
State, 25 Ala. R. 53; Burdine v. The State, 25 Ala. 60; 
Sherrdd y. The State, 25 Ala. 78; Thompson v. The State, 
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25 Ala. 41; Salomon v. The State, 27 Ala. 26; Rogers v. 
The State, 26 Ala. 76. 

[2.] The main question raised by the discussion in this 
case is, was the act of the prisoner, for which he was in- 
dicted, larceny or embezzlement? For the prisoner it is 
urged, that he was not guilty of embezzlement, because 
the bill of exchange had been in the possession of the em- 
ployer, before it came into the possession of the prisoner 
as his clerk; and under these circumstances, the conclu- 
sion is claimed, that, if he subsequently disposed of it 
fraudulently, cum amino ferandi, and without authority, he 
is guilty of larceny. The English decisions upon their 
statutes of 3dand 4th George, come fully up to this doc- 
trine.—See them collected in 2 Bish. Cr. Law, § 301, notes 
1, 2, 3,4. This principle, if it be applied to our statute, 
must work a reversal of this case. 

We think, however, that there is a substantial differ- 
ence between the English statutes and ours. Their first 
enactment was 21 Henry VIII, ch. 7. It declared, that 
when any “caskets, jewels, money, goods, or chattels,” 
were delivered to servants by their masters or mistresses, 
“to keep, if any such servant or servants withdraw him 
or them from their said masters and mistresses, and go 
away with the said caskets,”’ &c., “to the intent to steal 
the same,” &c. It is obvious that this statute had but a 
restricted operation. 

The statute of 39 George ITI, ch. 85, declared, that ‘If 
any servant, or clerk, or if any person employed for the 
purpose in the capacity of servant or clerk, to any person 
or persons whomsoever, or to any body corporate or poli- 
tic, shall, by virtue of such employment, receive or take 
into his possession any money, goods, bond, bill, note, 
bankers’ draft, or other valuable security or effects, for, 
or in the name, or on the account of his master or masters, em- 
ployer or employers, and shall fraudulently embezzle, secrete, 
or make away with the same,” Xc. 

The later statute 7 and 8 Geo. IV, ch. 29, employs lan- 
guage of similar import to that which I have underscored 
above. Its language is, “receive or take into his pos- 
session,” &c., “for, or in the name, or on the account of 
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his master, and shall fraudulently embezzle the same,” &c. 

The words in the English statutes copied above, for, or 
in the name, or on the account of his master, show clearly that 
the money, goods, &c., to come within those statutes, must 
have been taken or received from some person other than 
the master and employer. Tosay that aclerk received or 
took goods, &c., from his employer, for, or in the name, or 
on the account of said employer, would be a palpable sole- 
cism. We think the English decisions upon their statutes 
are manifestly correct. 

Our statute, Code, § 3148, contains no such clause as 
that copied and commented on above. Its language is, 
“ Any officer, agent, or clerk of any incorporated company, 
or clerk or agent of any private person or copartnership, 
except apprentices and other persons under the age of 
eighteen years, who embezzles, or fraudulently converts 
to his own use, any property of another, which has come 
into his possession by virtue of his employment, must, on 
conviction, be punished as if he had feloniously stolen 
such property.” 

The language of this section is much more comprehen- 
sive than either of the English statutes. It embraces and 
provides punishment for every case of embezzlement of 
property of another, which has come into the possession 
of the clerk or agent by virtue of his employment. The bill 
of exchange mentioned in the record was the property of 
another, and it went into the possession of the prisoner “ by 
virtue of his employment” as clerk of Sengstag. The 
case is within the very letter of the statute. 

The New York statute—2 Rev. Stat. 678, § 59—is sub- 
stantially like ours, on the question we have been consid- 
ering.—See 2 Bish. Crim. Law, § 302, note 2. We have 
no doubt that our legislation on this subject, although not 
verbally identical, was taken from the New York statute. 
See Clay’s Digest, 421, § 81; Code, § 3143. The New 
York statute had been construed in that State before our 
penal code was adopted.—See People v. Sherman, 10 Wen. 
298; People v. Dalton, 15 Wend. 581. With their decis- 
ions, the views here expressed harmonize fully. 

If it be objected that, under our construction, convie- 
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tions for embezzlement may be had upon facts which con- 
stituted larceny at common law, we answer that, conceding 
it to be so, we know of no principle which denies to the 
legislature power to make such provision. There is 
nothing in the case of Case v. The State, 26 Ala. Rep. 17, 
which militates against these views. 

The city court committed no error in the reception of 
evidence ; and the charge was strictly in accordance with 
the views above expressed. 

Judgment of the city court affirmed. 


BENTLEY vs. THE STATE. 


[INDICTMENT FOR GAMING.] 


1. Saddler’s shop held public house, and, prima facie, entirety—A building in 
which the business of a saddle and harness maker is carried on, is a 
“public house” within the meaning of section 3243 of the Code; and 
where such building consists of two stories, the lower of which is used 
by the owner for the purpose of carrying on his said business, a back room 
in the second story, accessible only by an external stairway, and used by a 
journeyman of the owner as a sleeping room, is within the prohibition of 
the statute, when it is shown that the room was not rented by the owner to 
the said occupant, but furnished to him under the contract of employment, 
which bound the owner to board and lodge the latter. 


AppEAL from the Circuit Court of Talladega. 
Tried before the Hon. Rosrert DovcHerty. 


The prisoner in this case, Joseph Bentley, was indicted 
for playing cards “at a public house or public place,” 
and, on his trial, reserved the following bill of exceptions 
to the rulings of the circuit judge: 

“On the trial of this case, the State elected to proceed 
for playing ata public house, and introduced a witness 
who testified that he had seen the defendant, since the 
1st January, 1858, and before the finding of this indict- 
ment, play ata game with cards in a room occupied by 
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one Bentley, in the town and county of Talladega, over 
a saddle and harness maker’s shop in said town. The 
proof showed, also, that the building in which said room 
was situated was of two stories; that the lower story was 
divided into two rooms, communicating by a door through 
the partition; that the front room was used to display 
the saddles and harness ready for sale, and the back room 
was used to make them in; that there was no way of 
communication within from the lower rooms to those in 
the upper story; that the rooms in the upper story were 
entered by means of a private stairway, entirely separate 
and distinct from the lower rooms; that this stairway was 
entered by an outside door, which opened on the street, 
and was in the same front with the business department; 
and that the upper story was divided into two rooms, 
entirely separated from each other, and entered by sepa- 
rate doors from the landing at the head of the said stairs. 

“The owner of the building testified, that he built the 
said house in this manner, for the purpose of carrying on 
his business (making and selling saddles and harness) in 
the lower story, and had always used the lower rooms in 
that manner; that he had built the upper rooms in the 
manner above shown, to rent out to other persons, and 
had never used or occupied them in any way in connec- 
tion with his business carried on in the lower story, 
except as shown by the proof in this case; that he never 
put any articles of goods, wares or merchandise into the 
upper pert of said building, and never took any of his 
customers there to transact any business with them ; that 
the front room was occupied, since 1st January, 1858, by 
one Brown, to whom he had rented it as a sleeping apart- 
ment; that the back room up stairs, where the playing 
took place, had been used, from the Ist January, 1858, by 
said Bentley as his private sleeping room or apartment; 
that said Bentley had worked for him, since the 1st Jan- 
uary, 1858, as a journeyman saddle and harness maker, in 
the shop which witness carried on in the lower story of 
the building as above stated; that he paid Bentley so 
much per month for his services, and, by the terms of 
their contract, was bound to board and lodge him; that 
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he paid for said Bentley’s board at a boarding-house in 
the town; that he put a bed in the back room up stairs 
at the beginning of the year 1858, and put Bentley into 
it as a room in which he was to lodge, Bentley preferring 
it to a room in the boarding-house; that he gave the key 
of the room to Bentley, who had kept it ever since; that 
he did not regard himself at liberty to put anything into 
said room, since he had given possession of it to Bentley 
as aforesaid, without first telling him that he wanted the 
room; that he had not, in point of fact, exercised any 
control over it since he put Bentley into possession of it ; 
that there was nothing in his contract with Bentley to 
prevent him from controlling. the room if he chose, but 
he would not have taken possession of it without telling 
Bentley that he wanted it. 

“The witness Bentley (?) testified, that at the time he 
took possession of said room as his private apartment, 
had the exclusive possession of it, kept the key in his 
pocket, and kept the room locked except when in it; that 
he employed and paid a negro to make up his bed, and 
wait on him at his room; that said negro was not the 
servant of his employer; that: on the night when said 
playing took place, he had invited two or three of his 
friends to his room; that before the playing commenced, 
they locked the door at the foot of the stairs, which 
opened into the square, and also the door of the room in 
which they were; and that they then let down the cur- 
tains. 

“This was all the evidence; and thereupon the court 
charged the jury, that if they believed the evidence, they 
must find the defendant guilty; to which charge the 
defendant excepted,” Xc. 


Parsons & J. Wurrs, for the appellant. 
M. A. Batpwin, Attorney-General, contra. 


RICE, C. J.—Although, by the terms of the contract 
between the owner of the building and Bentley, the for- 
mer was to board and lodge the latter; yet, Bentley did 
not rent the room in question from the owner, nor have 
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any title of tenancy to it, as against the owner; but 
occupied it as a mere boarder or lodger. His occupation 
of the room was in the nature of an occupation by a mere 
servant of the owner, and was, in law, the occupation of 
the owner. The owner might, at any time, against the 
wish of Bentley, have entered the room, without beings, 
guilty of a trespass, or might have removed him from the 
room in question to another room in the same town, with: ,, 
out any violation of his contract. The room must, there- 
fore, be regarded, so far as 8243 of the Code is concerned, 
not as a room rented by the owner to another, but as the 
room of the owner, held and occupied by Bentley for 
him, and as much in the possession of the owner, as if it 
had been personally occupied by him.—Wilson v. The 
State, 31 Ala. 371, and authorities there cited. And 
upon the authority of Wilson v. The State, supra, and 
the cases therein referred to, the judgment in the present 
ease must be affirmed. 





RAVISIES anp WIFE vs. STODDART & CO. 


[ACTION AGAINST HUSBAND AND WIFE FOR NECESSARIES FURNISHED FAMILY.] 


1. Liability of wife’s separate estate for articles of comfort and supply of the house- 
hold.—The liability of the wife’s separate estate, “for articles of comfort 
and support of the household,” (Code, § 1987,) is limited to the property 
owned by her at the time the contract is made. 

2. Form of judgment against husband and wife—In an action against husband and 
wife, secking to subject the wife’s separate estate to the payment of “articles 
of comfort and support of the household,’’ (Code, § 1987,) the judgment 
against the husband should be personal, to be enforced by execution ; but, 
as against the wife, the judgment must specify the property found subject 
to the plaintiff’s demand, and order its sale by the sheriff. (Stonn, J., 
dissenting.) 

3. Form and sufficiency of complaint.—In such action, the complaint must aver 
the existence of a separate estate in the wife, both at the date of the con- 

tract, and at the commencement of the suit, and must describe it. 
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AppEAL from the Circuit Court of Mobile. 
Tried before the Hon. Wm. 8. Munn. 


The complaint in this case was as follows: 


“Henry Stoddart & ~ The plaintiffs claim of the 
vs. defendants the sum of two 

Paul F. Ravisies, and ( hundred and eighteen 21-100 
Virginia Ravisies. | dollars, due by promissory note 
made by them on the 23d April, 1855, payable three 
months after date, to the order of the plaintiffs, with in- 
terest thereon. The plaintiffs claim, also, the sum of two 
hundred and eighteen 21-100 dollars, due by a promissory 
note made on the 23d April, 1855, in favor of said plain- 
tiffs, due three months after date, which is unpaid; said 
note being signed by each of said defendants, and was 
given at its date, in payment for articles of comfort and 
support of the household of the said defendants, who were 
husband and wife; which said articles were suitable to 
the degree and condition in life of the family of the said 
defendants. And the plaintiffs say, that said defendants 
were intermarried before the Code of Alabama went into 
effect; and that the said wife now holds both real and 
personal property, as her separate estate, which was so 
held by her before said marriage, and at the time thereof. 
Wherefore said plaintiffs claim judgment against said 
husband and wife, and against said wife’s separate estate.” 


The judgment is in these words : 


“Henry Stoddart & Co. ) This day came the parties, 
vs. | by their attorneys, and the 
Paul F. Ravisies, and | defendants withdrew their 
Virginia Ravisies, his wife. } plea; and they saying no- 
thing in bar of the plaintiffs’ action, it is considered by 
the court, that the plaintiffs have and recover of the de- 
fendants the sum of two hundred and forty-eight 76-100 
dollars, the damages due by the promissory note de- 
clared on, together with their costs in this behalf ex- 
pended.” 
The rendition of the judgment is now assigned as error, 
by both the defendants jointly, and by the wife separately. 
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Gro. N. Stewart, for the appellants. 
Wm. C. Easton, contra. 


WALKER, J.—Section 1987 of the Code is in the fol- 
lowing words: “For all contracts for articles of comfort 
and support of the household, suitable to the degree and 
condition in life of the family, and for which the husband 
would be responsible at common law, the separate estate 
of the wife is liable; to be enforced by action at law, against 
the husband alone, or against the husband and wife 
jointly.” 

The question arises in this case, and was discussed by 
the counsel, what is the proper judgment in the action 
authorized by thissection. Itis certain that the judgment 
against the feme covert cannot be personal. The judgment 
as to her can, by authority of the statute, go no farther 
than to enforce the liability of her separate estate. The 
statute carefully confines the operation of the action, so 
far as the married woman is concerned, to the separate 
estate; and to extend its operation to the imposition of a 
personal liability upon her, would add to the precepts of a 
statute, which is an innovation upon pre-existing law, and 
in derogation of it. 

Since the judgment is to be against the separate estate, 
it must either be general, condemning it, and directing 
the issue of an order to the sheriff to sell so much of the 
separate estate as may be necessary to satisfy the debt; or 
it must specifically describe the property composing the 
separate estate liable to the judgment, and direct a sale of 
the property so described. Reasoning drawn from the 
language and spirit of the statute, as well as*frem_con- 
venience and policy, induces us to decide, that the latter 
is the proper judgment. 

In the exhibition of the reasoning which has controlled 
our decision upon this point, we in the outset announce 
the proposition, that to the class of contracts specified in 
section 1987,*only such separate estate of the feme covert 
as she owns at the time of the contract is liable; and that 
no contract can be enforced against subsequently acquired 
39 

















602 ALABAMA. 
Ravisies and Wife v. Stoddart & Co. 








property. For all contracts for articles of the specified 
character, ‘the separate estate of the wife is liable.”” The 
law thus speaks in reference to the purchase of every arti- 
cle of the particular class its mandate, characterizing the 
purchase for this article, “the separate estate of the wife 
is liable.”’ Ifthe feme covert were competent to stipulate 
by contract, binding in a court of law, for the liability of 
her separate estate, and should, at the purchase of an arti- 
cle, agree with the seller in the words, “ For the contract 
for this article my separate estate is liable,’ her contract 
would be precisely co-extensive with the command of the 
law, and equivalent to it. She would say by contract pre- 
cisely what the law says, and would bind her separate 
estate precisely as the law binds it. Such a contract, all 
will agree, would operate only upon her existing separate 
estate. So the law must be understood as silently engraft- 
ing upon each contract a stipulation, that for it the sepa- 
rate estate of the wife is liable, and must be understood to 
embrace the existing, and not the subsequently acquired 
separate estate. 

The theory which makes the separate estate existing at 
the date of the contract alone liable is supported by the 
analogy of the liability in equity of a married woman’s 
separate estate to her contracts. In the proceeding in 
equity to subject the separate estate, only such estate as 
was had at the time of the contract could be reached ; for 
the liability is based upon the expressed or presumed 
intention of the feme covert who could not charge herself 
personally, to charge the separate estate which she had. 
2 Bright on H. & W. 517, 523; 2 Story’s Equity, §§ 1398, 
1400. 

“Section 1987 is a part of a system of laws, designed to 
benefit married women. That section certainly origina- 
ted, in part, from thepurpose which seems to pervade the 
entire system, of benefiting the married woman. But it 
doubtless has the farther object of doing justice to the 
creditor, who has supplied the articles of comfort and 
support for the wife and children. The two-fold object 
of the law was to enable the family to procure on the 
faith of the separate estate, and on the faith of a conven- 
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ient and cheap remedy against it, articles necessary for 
the support and comfort of the household, and at the same 
time to secure a just and merited compensation to him 
who has supplied such articles to the family of a thriftless 
man. The law cannot be supposed to have contemplated 
the acquirement of necessaries on the credit of such sepa- 
rate estate as might afterwards come to the wife, nor the 
sale of them in reference to the liability of any subsequent 
estate. The purchase cannot be supposed to have been 
made on the credit, nor the sale on the faith, of any other 
than the existing separate estate. An-analysis of the 
spirit and object of the law, therefore, gives support 
to the proposition, that only the separate estate of a 
married woman had at the time of the contract is liable 
for it. 

As the question is now for the first time under consid- 
eration, and is an important one, we will endeavor, at 
the hazard of tediousness, to still farther fortify the posi- 
tion taken. The liability of the separate estate prescribed 
by section 1987 is “to be enforced by the action at law” 
therein authorized. When a personal judgment for money 
is rendered, the property of the defendant then had or 
subsequently acquired is liable to the judgment; but the 
liability is not enforced by the action which results in the 
judgment. The liability of the property is enforced, not 
by the action, but by the execution in the hands of the 
sheriff, issued upon the judgment. The liability of the 
defendant’s estate, instead of being enforced by the action, 
is often a matter of posterior litigation. Under section 
1987, the liability of the separate estate is not to be en- 
forced, as in cases of judgments operating personaliter, by 
an execution in the sheriff’s hands, but “ by the action,”’ 
through the judgment of the court rendered in that action. 
It would be absurd to say, that the liability of a marned 
woman’s property, which she did not have at the time of 
the action, and which was acquired years afterwards, was 
enforced in that action. It is impossible to understand 
the legislature to have contemplated the enforcement by 
the action of the liability of the married woman’s subse- 
quent acquisitions. From this it is an obvious deduction, 
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that the statute does not attach to the class of contracts 
specified in it a general liability, like that which attaches 
to contracts of persons sw juris, reaching all the estate 
which she may have at any time until the debt is dis- 
charged. The liability is not, in the case now before us, 
one upon the separate estate present and prospective, but 
is confined to the existing separate estate. 

A married woman's separate estate is not liable for any 
articles, unless they are suitable to the degree and condi- 
tion in life of the family. The amount of the fortune of 
the family isan element to be considered in determining 
its degree and condition, and, therefore, in determining 
whether the separate estate is chargeable with a given 
article. The separate estate may all be swept away by 
some disaster or reverse of fortune, and thereby the degree 
and condition of the family may be so changed, that an 
article which formerly would have been suitable, may 
have become totally unsuitable to the degree and condi- 
tion of the family. If a married woman’s subsequent 
acquisitions are liable under section 1987, it might happen 
that, after a splendid estate had been lost, and an ex- 
tremely meagre one acquired, the latter might be charged 
with a debt for an article totally unsuitable to the degree 
and condition in life of the family in their changed con- 
dition. This reason, added to those already given, fully 
justifies our position, that each contract is a charge only 
on the separate estate existing at its date. 

From the proposition that the separate estate is liable 
as it existed at the date of the contract, it is a necessary 
sequence, that the judgment must specify the property 
made liable by the action. If the judgment should, in 
general terms, declare liable, and order the sale of, such 
separate estate as the married woman had at the date of 
the contract, the sheriff would be called upon to exercise 
unusual powers judicial in their nature. Suppose the suit 
should be upon an account consisting of many items, it 
might be that a portion of the separate estate would be 
liable for some of the items of the account, and not for 
the other items. This might result from additions to the 
separate estate, made while the account wasaccruing. In 
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such a case, if the judgment did not specify the property 
liable to the different portions of the account, the sheriff 
would necessarily be called upon to discharge a portion 
of the duty of the court, in ascertaining the particular 
amount to which the distinct portions of the property 
would be liable. 

The effect of not ascertaining by the judgment the 
specific. property to be sold, would be to subject to a 
second trial the question of the existence of a separate 
estate, upon which fact the maintenance of the action 
depends. The court might decide, in general terms, that 
there was a separate estate; and the sheriff, inquiring for 
the property composing the separate estate, might ascer- 
tain that in fact there was really no such property. 
The judgment would thus be practically abrogated, by 
an opposite finding as to the existence of the fundamental 
fact, which authorized its rendition. 

A bill in chancery for the sale of a married woman’s 
separate estate affords, perhaps, as close an analogy to 
this proceeding as is to be found in the law. In that pro- 
ceeding, the liability of the separate estate is enforced by 
a decree, ordering the sale of specified property. The 
analogy to that proceeding will be observed in the 
judgment, which, we decide, is the proper one in this 
case. 

In addition to the reasons already given, we are con- 
vinced, that a judgment, specifying the property to be 
sold, will be found much more practical and convenient 
in its execution, much more expeditious in the settlement 
of the controversy, and will be attended by much less 
consequential litigation, and at the same time will better 
comport with the certainty and conclusiveness which should 
characterize judgments. And besides all this, such a 
course commends itself to favor in this, that it does not 
enable the creditor to shift from himself to the ministerial 
officer the burden of ascertaining in a proper manner 
what particular articles of the property of the married wo- 
man are liable to sale under the creditor’s judgment. 
That burden is cast upon the creditor, by the explicit 
declaration that the liability against the separate estate is 
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to be enforced by action at law—that is, as we understand it, 
by the proceedings in the action had before any execution 
goes to the hands of the ministerial officer. We cannot 
assent to a construction which relieves the creditor from 
that burden, and casts it upon a ministerial officer, who 
has no adequate means for settling the question, and 
upon whom the law has not cast it.—Henry v. Hickman, 
22 Ala. 685. 

If it be objected, that the sheriff, in executing the order 
of sale, may come in conflict with claims of third persons, 
adverse to those of the feme covert, the reply is, that a sim- 
ilar order is rendered by the chancery court im its decree 
for the sale of a married woman’s separate estate, and by 
the circuit court for the delivery of the property in con- 
troversy in an action of detinue, and in many other pro- 
ceedings known to the law. The same objection might 
as well be made in all those cases as in this. 

We find no difficulty in the fact, that the judgment 
may condemn distinct articles of the separate estate to 
the payment of different parts of the account. If the 
court does not settle that matter, the sheriff would have 
it to do; and we cannot perceive how shifting the burden 
of ascertaining what separate estate was had at the date 
of the different items in a continuous account from the 
court to the sheriff, to become the cause for a multiplica- 
tion of suits, could simplify the proceedings, or in any 
way be vindicated upon principle. 

From our decision as to the requisites of the judgment, 
it necessarily follows, that there must be corresponding 
averments in the complaint, of the existence of a separate 
estate at the date of the contract, and of its description. 
There must, also, be an averment that the separate estate 
existed at the commencement of the suit. 

A judgment personal for the debt must be rendered 
against the husband; but the judgment against him must 
be limited to the amount due for the articles of comfort 
and support of the household, for the statute does not 
authorize a judgment for any other, and as to any other 
articles there would be a complete misjoinder of parties 
defendant. 
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The frequency of litigation under the section of the 
Code which we are now construing, the obscurity of its 
meaning, the various and opposite views which are taken 
and may continue to be taken of its provisions, the want 
of any exact precedent in the law for the practice under 
it, and the necessity of procuring uniformity of practice 
under it, induce us to subjoin the following, which we 
deem a proper form of judgment under the law: 


A, Bs. This day came the parties, by their 
vs. attorneys; and thereupon came a jury 
C. D. and of good and lawful men, to-wit, F. G. 
E. D., his wife. ) and eleven others, who, being elected, 
empaneled, and sworn, well and truly to try the issue 
joined, upon their oaths do say, ‘we, the jury, find the 
issue in favor of the plaintiff, and we assess the plaintiff’s 
debt and interest at the sum of dollars; and we find 
the following separate estate of the said married woman, 
E. D., liable for the said sum of money, to-wit: (specify- 
ingit.) It is thereupon considered by the court, that the 
plaintiff have and recover of the said C. D. the said sum of 
money so as aforesaid assessed, and the costs of this suit, 
for which execution may issue against the said C. D.; 
and also, that the said property above described belongs 
to the separate estate of the said E. D., and is liable to 
satisfy the said sum of money so as aforesaid assessed, and 
the costs of this suit; and that an order issue requiring 
the sheriff to sell so much of the said property as may be 
necessary to satisfy the said sum of money and costs ; 
and that a payment of one of the judgments herein ren- 
dered shall be a payment also of the other. 





The judgment of the court below is reversed, and the 
cause remanded. 


STONE, J.—I agree with the majority of the court in 
holding, that section 1987 of the Code imposes no per- 
sonal liability on the wife; and that only such separate 
estate as she owned at the time of the contract, is charge- 
able with the liquidation of such contract. 

From so much of the opinion as declares that, in cases 
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like the present, the judgment shall order a sale of specific 
property for its payment, I dissent. When it is asserted 
that the judgment must “specify the property made lia- 
ble by the action,” I understand the meaning to be that 
certain property is to be designated, described, set apart, 
for the payment of the judgment; and that, so far as the 
separate estate is concerned, the execution is to be noth- 
ing more than an order to the sheriff to sell specific prop- 
erty. I object to this conclusion, because— 

1. I find nothing in the statute to warrant it. 

2. This construction will engraft on courts of common 
law, which generally render only plain and absolute judg- 
ments for one party or the other, the powers of a court of 
chancery, which tempers its relief to the exigencies of the 
case. 

3. Under the principles declared by my brothers, seri- 
ous and embarrassing questions may arise on the doctrine 
of liens and priorities, and an unhealthy race for prece- 
dence be encouraged, in cases of doubtful solvency. 
Suppose, while a suit .3 pending to recover for “articles 
of comfort and support of the household,’ under section 
1987 of the Code, the husband and wife, for good and 
sufficient reasons, wish to dispose of a part of her prop- 
erty under section 1984 of the Code. Many reasons and 
exigencies may arise which would render it desirable, and 
even necessary, that such sale should be made. Can it 
have been the intention of the legislature, that a single 
suit pending, which specifies all her property, shall, under 
the doctrine of lis pendens, cast an incumbrance upon the 
entire estate, and thus, either forbid a sale altogether, or 
compel her to sacrifice her property, by reason of this 
cloud on her title? It is not at all improbable, in cases 
where the husband is improvident, that there will at all 
times, at least for many years, be more or less suits pend- 
ing under section 1987. Should not results such as these 

be looked to, in inaugurating a system for which there is 
no express warrant in the statute ? 

4. My brothers, in their opinion, think the judgment 
which they coucur in adopting is necessary as a protection 
to the sheriff who is charged with the execution of the 
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process. I think a judgment and execution which com- 
mand the sheriff to levy and make the amount of the 
judgment out of the separate estate of the wife, which 
she owned at a particular time, (the time when the debt 
was contracted,) specifying it, would be direction enough 
for the sheriff. Diligence on his part will guide him 
quite as unerringly, as in other cases of money judgments. 

tis a matter of every day occurrence, that doubts arise 
on the question whether particular property is subject to 
a particular execution. The sheriff levies or not, as he is 
satisfied from the best lights before him that the property 
is or is not subject to the execution. The law affords am- 
ple protection to him, and to all parties interested. 

Again: In a suit based on section 1987 of the Code, 
only the plaintiff and the debtor husband and his wife 
can be parties to the issue. Suppose the complaint specify 
property which the wife claims as her separate estate, but 
to which there is an adversary claim, paramount to hers. 
The defendants, claiming the property as of the wife’s 
separate estate, will, of course, raise no question on her 
title. The judgment and execution, under the opinion of 
my brothers, will command the sheriff to sell this specific 
property, in satisfaction of the judgment. If he do not 
proceed and sell the property, he is liable to the plaintiffs. 
If he seize the property, a stranger who has had no day in 
court, who could not be heard on the trial, is dispossessed 
of his property, and has no recourse against the sheriff, 
because he, the sheriff, only obeyed the mandate of the 
law. 

The case supposed by my brothers, of a married woman 
who owns two separate estates, acquired at different times, 
could not, I think, possibly arise in the form which they 
anticipate. There could not, I apprehend, in one and the 
same suit, be two distinct judgments against distinct 
separate estates of the wife. This would evidently be a 
misjoinder of catises of action. The judgment must be 
one and indivisible. To hold otherwise, would be to sub- 
mit to a jury, at one and the same time, two separate 
issues against two separate estates. This, too, when the 
increase of the estate, caused by the second acquisition of 
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property, would probably introduce a new and different 
standard for determining what would be “suitable to the 
degree and condition in life of the family, and for which 
the husband would be responsible at common law.” I 
am satisfied that only one separate estate, one class of 
property of a married woman, can be reached in one 
action. 

I cannot think that the legislature, by section 1987 of 
the Code, intended to give to creditors a specific lien on 
the separate estate of the wife. All they intended was to 
declare a liability, to be enforced by action at law. Ithink 
the judgment should go no farther than I have above 
indicated—namely, to declare that the separate estate, 
(without specifying particular articles,) owned by the wife, 
and owned by her at a time to be specified in the judg- 
ment, (the time when the liability was incurred,) is liable 
for its payment. This will relieve the courts of all embar- 
rassing questions about liens. Placing execution on 
such judgment in the hands of the sheriff of the county 
in which the property is situated, as in other cases of exe- 
cution, operates a lien on all the property in the county, 
which is, under the law, liable for the satisfaction of the 
judgment. I think the liability of the property under 
this statute is strikingly like that considered and settled 
in the case of Carew v. Love’s Adm’r, 30 Ala. 577. 

The words, in section 1987, “‘to be enforced by action 
at law,” were employed simply to designate the forum, 
as contradistinguished from courts of equity, which, be- 
fore our statutes, had exclusive jurisdiction to enforce 
charges against separate estates of married women. 
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MURDOCK vs. ROUSSEAU’S ADMINISTRATOR. 


[ACTION ON PROMISSORY NOTE BY ASSIGNEE AGAINST MAKER. ] 


1. Filing claims against insolvent estate—A claim on which a suit is pending when 
the debtor’s estate is declared insolvent, must be filed like other claims, 
(Code, § 1847,) within nine months after the declaration of insolvency. 
(WALKER, J. dissenting.) 

2. Effect of failure to file claam.—A claim against an insolvent estate, not filed 
within the time required by law, (Code, § 1847,) is “ forever barred,” and 
destroyed as a subsisting debt. 


ApPEAL from the Circuit Court of Russell. 
Tried before the Hon. E. W. Petrtvs. 


Tuts action was brought by Robert B. Murdock, against 
James Rousseau; was commenced in August, 1854, and 
was founded on the defendant’s two promissory notes, 
dated 7th January, 1854, and payable four and six months 
after date to the order of Strang, Murray & Bruster, by 
whom they were transferred to the plaintiff. The defend- 
ant having died, the suit was revived by scire facias against 
his executor and executrix; and his estate having been 
reported and declared insolvent, a scire facias was issued 
to William E. Barnett, the administrator de bonis non, to 
show cause why the action should not be revived against 
him. Theadministrator de bonis non appeared, and filed 
four pleas “for answer to the complaint,” the last of 
whieh was as follows: ‘“ That the estate of said decedent 
was decreed to be insolvent by the probate court of said 
county on the 8th October, 1855; and the plaintiff has 
not filed his said demand against the estate of the said 
decedent within nine months from the time when said 
estate was so declared and decreed insolvent, and that the 
same has never been filed in said court.” The plaintiff 
demurred to this plea, on the following grounds: “1. That 
this suit was commenced and instituted by the plaintiff, 
against the said decedent in his lifetime, and, after his 
death, his representatives were duly made parties; and 
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that, after said estate was decreed insolvent, the adminis- 
trator elected by the creditors was made a party; that 
said suit has been pending, from before the death of said 
James Rousseau, until the present time; and that the 
facts stated in said plea are not a sufficient bar to a recov- 
ery. 2. That said estate was decreed insolvent after the 
commencement of this suit, and can only be pleaded puis 
darrein continuance. 8. That said plea presents no sufi- 
cient defense in law, but presents an immaterial issue.” 
The court overruled the demurrer, and the plaintiff then 
replied as follows: “That this suit was commenced and 
instituted against the said decedent, at the fall term, 1854; 
that the said decedent afterwards died, and his represent- 
atives were thereafter duly made parties defendant to said 
suit; that afterwards, to-wit, on the 8th October, 1855, 
the estate of said decedent was decreed insolvent by said 
probate court, and William E. Barnett was appointed by 
said court administrator de bonis non of said estate, and, at 
this term of the court, was made a party defendant to the 
suit.” The court sustained a demurrer to this replica- 
tion, and the plaintiff was thereupon compelled to take a 
nonsuit, with a bill of exceptions; and he now moves to 
set aside the nonsuit, and assigns as error the rulings of 
the court on the pleadings. 





Cropton & Ligon, for the appellant. 
Joun A. Lewis, contra. 


STONE, J.—The majority of this court think there is 
noerrorin this record. In McDougald’s Adm’r v. Dawson, 
the writer of this opinion expressed his disapprobation ot 
one principle announced in the case of McDougald’s Adm’r 
v. Rutherford.—See those eases in 30 Ala. 253, 553. Ch. 
J. Rice concurs in the opinion expressed by the writer in 
McDougald’s Adm’r v. Dawson. 

In Carhart, Brothers & Co. v. Clark’s Adm’r, and Lay 
v. Clark’s Adm’r, decided at the last term, we considered 
the distinction between section 1847 of the Code, and the 
act of 1843. We held, that, under the Code, verification 
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was a necessary part of every valid filing within the nine 
months. 

Another distinction exists between the act of 1843 and 
section 1847 of the Code. Under the former, the bar was 
raised by implication; and we think it is only operative 
against the allowance of the claim in the proceedings in 
insolvency. The bar provided by the Code is positive. Its 
language is, that a claim not filed, verified, &c., is “forever 
barred.” We think the effect of this language is to de- 
stroy the claim as a subsisting debt.—Hunt v. Fay, 7 Vt. 
170; McCollum v. Hinkley, 9 Vt. 143; Judge of Pro- 
bate v. Brooks, 5 N. H. 82. 

We do not concur with Judge Walker in holding, that 
a party whose claim is in suit at the time of the declara- 
tion of insolvency is relieved from filing his claim until 
after judgment rendered, independent of the time which 
may intervene between the declaration of insolvency and 
the rendition of the judgment. We hold, that section 1860 
does not affect or modify section 1847. Its policy was 
not to enlarge the time of filing, but to limit, in the given 
case, the area of contestation, by providing that in case 
the claim filed is a judgment, no objection to the justness 
of the claim can be entertained, unless the judgment be 
“shown to have been obtained by collusion.”” The lan- 
guage of said section 1860, which speaks of “a certified 
copy of such judgment being filed as a claim against the 
estate,” must be understood to refer to the filing verified, 
&e., “within nine months,” provided for in section 1847 
of the Code. 

We hold, then, that all claims against insolvent estates, 
save those specified and expressly excepted in the Code,. 
must be filed, verified, within nine months after the decla- 
ration of insolvency. 

The demurrer to the plea specifies no ground which is 
available.—Sadler v. Fisher, 3 Ala. 200; Burns v. Hind- 
man, 7 Ala. 531. 

Judgment aftirmed. 


WALKER, J.—Is the failure to file in the probate 
court, within nine months after the declaration of insolv- 
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ency, a claim against an estate, a bar to a suit in the cir- 
cuit court on that claim, pending before the report of 
insolvency? This question I answer in the negative. 
Under the old law I held, in the two cases of McDougald’s 
Adm’r against Rutherford and Dawson, 30 Ala. 253, 553, 
that the law did not require a claim, upon ‘which suit in 
the circuit court was pending at the time of the report of 
insolvency, to be filed until after the rendition of judg- 
ment. Further reflection has strengthened the opinion 
expressed by me in those cases. Under the Code, I find 
the reasons for the same conclusion, if possible, stronger 
than those which grew out of the old law. 

Sections 1858, 1859, and 1860 of the Code require, that 
if an estate be reported insolvent, pending a suit against 
the administrator, the suit shall be continued until the 
report of insolvency shall be disposed of; that after the 
estate has been declared insolvent, the administrator may 
plead that fact specially; that the other issues besides 
that upon the declaration of insolvency shall be tried, and 
judgment rendered upon them; that if the judgment 
upon the issues so tried be in favor of the plaintiff, and 
the court finds that the estate has been declared insolvent, 
then no execution is to issue upon the judgment, but a 
certified copy is to be filed in the probate court, and upon 
being so filed “it must be allowed, with the costs, against 
such estate, unless shown to have been obtained by coilu- 
sion.” 

Section 1847, in general terms, declares that the fail- 
ure to file claims against an insolvent estate shall forever 
bar them. Ido not think this section was intended to 

_ embrace those claims upon which suits were pending at 
the time of the report of insolvency, notwithstanding its 
language is broad enough to accomplish that object. All 
the sections of the Code in reference to insolvent estates 
are intended to constitute a system, and are to be con- 
strued in reference to each other. If claimsin suit when 
the estate is reported insolvent are required to be filed, 
the harmony of the different sections will be destroyed. 
Section 1858 directs, that if no opposition is offered within 
twelve months, a claim filed “must be allowed against 
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the estate without further proof.” Section 1854 author- 
izes every creditor, or the administrator, to object “to any 
claim filed against the estate,” and provides for making up an 
issue in the’probate court as to the correctness of a claim, 
and directs that the claim shall be allowed or rejected ac- 
cording to the decision of the issue so made up. These 
two sections last named, and sections 1859 and 1860, can 
not be carried into effect without conflict and confusion, 
if claims in suit at the report of insolvency are required 
to be filed in the probate court. Sections 1859 and 1860 
give aright toa trial of the correctness of the claim in 
the circuit court. Section 1853 imperatively requires its 
allowance, if not objected to in twelve months. If the 
administrator should fail to object to the claim in twelve 
months, and should nevertheless defeat it in the circuit 
court, one law would require its allowance because of the 
omission to make objection in the probate court within 
twelve months, the other would require its rejection 
because there was a decision adverse to it in the circuit 
court. The administrator must object to the claim, or 
lapse of time will operate a judgment in favor of it. If 
he objects to it, section 1854 imperatively requires the 
probate court to make up an issue upon and try the cor- 
rectness of the claim. It would thus follow, that the ad- 
ministrator would be compelled by a failure to object to 
have an allowance of the claim, or by objecting to havea 
trial upon’ the correctness of the claim in the probate 
court, when one was already pending in the circuit court. 
There must be a trial in the probate court, whenever an 
objection is made by the administrator or.a creditor to a 
claim on file. The statute is imperative, and allows no 
other conclusion, unless its language is perverted, or an 
exception engrafted upon it. If the claim is required to 
be filed, there must, therefore, be two proceedings to test 
the correctness of the claim in distinct tribunals, in 
both of which final and conflicting judgments may be 
rendered. 

But suppose the claim should not be filed in the probate 
court in nine months, and the claimant should recover a 
judgment in the circuit court; could the probate court, 
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upon the presentation of the certified copy in pursuance 
to section 1860, reject the claim, *because it was not filed 
within ninemonths? It certainly could not, without a pal- 
pable violation of that part of section 1860 which says that 
“upon a certified copy of such judgment being filed as a 
claim against the estate, it must be allowed with the costs 
against such estate, unless shown to have been obtained 
by collusion.” This part of the law closes the door for 
the contest of the claim after judgment is obtained, on 
any ground except that it was obtained by collusion. A 
judgment so certified could not be disputed upon the 
ground that it was not filed in the probate court. Yet 
the statute distinctly makes the failure to file claims, re- 
quired to be filed, a fatal objection to them. 

The reason for requiring other claims to be filed in the 
probate court does not apply to those in suit. The object 
of the filing is to give the administrator and the creditors 
notice of each claim, its amount and character, and to 
provide for its contestation.. If the claim is already in 
suit, the purposes of notification and contestation are 
already provided for. Again: claims against an estate 
are required, when filed, to be verified by oath. If 
a claim in suit must be filed, it must also be sworn to. 
What reason can there be for requiring a verification by 
oath of a claim, which can never come against the estate 
until it is reduced to judgment? Why require the claim- 
ant who has his debt in suit to swear to it in the probate 
court, and yet permit him to obtain a judgment in the 
circuit court, which is conclusive in the probate court, 
without making such oath? 
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McCLURE & CO. vs. COX, BRAINARD & GO. 


[ACTION AGAINST COMMON CARRIERS FOR LOSS OF COTTON. ] 


1. Admissibility of parol evidence of custom in construction of bill of lading—Parol 
evidence is admissible, to show that the words “ dangers of the river,” as 
used in a bill of lading, by usage and custom included dangers by fire. 

2. Same—Where a bill of lading’recites that cotton was shipped on a steam- 
boat, parol evidence is admissible, to show that it was customary for steam- 
boats, when the river was low, to carry barges in tow, and to store freight, 
at their option, on either the boat or the barge. (Sronn, J., dissenting.) 

8.. Requisites of custom.—The “ universal practice and understanding of persons 
employed in navigating” a particular river, does not, per se, constitute-a 
custom. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 


Tus action was brought by the appellants, to recover 
damages for the loss of five bales of cotton, which were 
shipped at Claiborne, on board of the steamboat Pink 
Toney, of which the detendants were the owners, consigned 
to the plaintiffs at Mobile, and never delivered to them. 
The only plea was the general issue. The rulings of the 
court on the trial, which present all the points covered by 
the assignments of error, are thus stated in the bill of 
exceptions: 

“On the trial of this case, the plaintiffs introduced in 
evidence the bill of lading hereto attached, marked ‘ ex- 
hibit A,’ which is made a part of this bill of exceptions, 
and proved that it was signed by the clerk-of the steam- 
boat Pink Toney; also, that the cotton sued for was deliv- 
ered to the officers of said steamboat, to be carried from 
Claiborne to Mobile; that the defendants were the owners 
of said boat at the time; that the cotton was worth fifty 
dollars per bale; that the consignees had demanded said 
cotton of the officers of the boat, who failed to deliver it, 
saying that it had been burned up. The defendants 
offered in evidence the depositions of Wm. P. Lesslié and 
Elijah E. Robinson, copies of which are hereto attached, 
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marked ‘exhibits B’ and ‘C.’ The plaintiffs objected 
to any evidence of a custom that fire was one of the dan- 
gers of the river; but their objection was overruled by 
the court, and they excepted. The plaintiffs objected, 
also, to each and every part of said depositions, which 
spoke of a custom to carry cotton on a barge, when a bill 
of lading had been given to have it transported on a 
steamboat; which objection was overruled, and the 
plaintiffs excepted. Said depositions were then read to 
the jury. 

‘“‘ The defendants then offered evidence tending to show, 
that said cotton was put upon a barge which said boat 
towed in low water, upon which freight was carried ; that 
the risk on the barge was no greater than on the boat; 
that the insurance offices made no difference between 
freight on said barge and freight on said boat; that 
said barge classed A No.1; and that when cotton was 
insured on such a bill of lading, the insurance offices 
made no difference, in either their rates or liabilities, 
whether the cotton was put on the boat, or on the barge 
in tow. There was, also, evidence tending to show, 
that said steamboat, on her downward trip at the time 
said cotton was lost, took on board a lot of cotton a short 
distance above Claiborne, and gave a receipt for it to the 
effect that it was to be transported on the said boat or 
barge; that one of the clerks had given a bill of lading, 
stating that it was shipped on the boat and barge; and 
that this, though not the usual practice, was considered 
as making no difference in practice. There was some 
evidence tending to show, that the cotton was put on said 
barge; that said barge took fire before it reached Mobile, 
and the cotton was destroyed; and that the steamboat 
came safe to Mobile. There was some evidence tending 
to show, that the fire was accidental, and that there was 
no negligence in the officers of the boat. The proof 
showed, that the cotton on the barge had no cover on it. 
A witness was asked, on cross examination, if he ever 
knew of a case like this; to which he replied, that he did 
not. ‘There was evidence tending to show, that it was the 
universal practice and understanding, when a boat had a 
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barge in tow, that the freight was to be put on the barge 
or boat. 

“Upon this evidence, the court charged the jury, among 
other things, that if they believed from the evidence that 
it was the universal practice and understanding on the 
Alabama river, among persons employed in navigating 
said river, when a boat had a barge in tow, to put cotton 
on the boat or barge; and that there was not any greater 
risk to the owner of the cotton by putting it on the barge; 
and that the cotton on the barge took fire by accident, 
without any fault or negligence of the officers of the 
boat,—then they should find for the defendants: that the 
carrier, in such case, would not be liable for the cotton 
so burnt, because it was put on the barge instead of the 
boat, if the carrier had conformed to what was the usage 
of the trade in this respect. 

“The plaintiffs excepted to the foregoing charge, and 
to every part thereof, and then asked the court to charge 
the jury, that fire was not one of the dangers of the river, 
within the meaning of the exception of the bill of lading. 
This, the court said, might be true; but instructed the 
jury, that if they believed from the evidence that it was 
the understanding of all parties engaged in the trade of 
the Alabama river that accidental fire was one of the 
dangers of the river, and that in the steamboat trade on 
that river, the words ‘dangers of the river,’ as used in 
the bill of lading, were understood to include the risk of 
accidental fire, and not understood or considered by the 
shippers and others [as] creating a liability for loss by ac- 
cidental fire,—then the carrier would not be liable for 
such accidental fire, under the terms of the bill of lading 
as so explained, and with such understanding proved; to 
which charge the plaintiffs excepted. 

“The plaintiffs asked the court to charge the jury, also, 
that if they believed from the evidence that the cotton 
was not put on the said boat, but was put on a barge, and 
was destroyed on the barge, then the defendants were 
liable. [The court refused this charge,] and instructed 
the jury, that if they believed it was usual and customary 
in that trade for boats to have such barges in tow at such 
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stages of the water, and that it was the common under- 
standing that steamboats had the privilege of storing the 
cotton on the one or the other at their option; and that 
such practice was universally known and understood by 
shippers; and that the boat had placed the cotton on the 
barge in accordance with the usage and custom as under- 
stood under such bill of lading,—that the [defendants] 
would not be liable because of its being put on the barge 
instead of the boat. Plaintiffs excepted, and now pray 
the court to sign and seal this bill of exceptions,” &c. 

The exhibits referred to in the bill of exceptions are 
not incorporated in the transcript, but there is an agree- 
ment of record, signed by the counsel of both parties in 
this court, to the following effect: ‘It is agreed, that the 
depositions of Lesslie and Robinson contained the orig- 
inal bill of lading for the cotton; that said bill of lading 
recited that the cotton was shipped on the steamboat 
Pink Toney, and was in the usual form, with the stipula- 
tion ‘dangers of the river navigation excepted,’ (but no 
clause as to fire;) that the steamboat had a barge in tow, 
the water being low. The depositions contained evidence 
conducing to show, that it was usual and customary for 
boats, in low water, to have and use barges in tow; that 
this was known to the shipper, who was the warehouse- 
man, and who was present when the cotton was put on 
the barge; and that it was considered the usual privilege 
of the boat so to carry it. They went to establish, also, 
that the usual understanding of the words ‘dangers of 
the river navigation,’ in the bill of lading, included acci- 
dental fire in steamboat navigation; and that the carrier 
was not liable for fire, under such a bill of lading, by the 
understanding of those engaged in that trade.” 

All the rulings of the court to which exceptions were 
reserved, as above stated, are now assigned as error. 


WituuaM Boy ss, for the appellants. 
Gro. N. Stewart, contra. 


RICE, C. J.—It is settled in this State, that it is per- 
missible for the owner of a steamboat, when sued for the 
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joss of goods by fire, to show by parol, that the exceptive 

words, “dangers of the river,” in a bill of lading, by cus- 

tom and usage include dangers by fire.—Samspon & Lind-. 
say v. Gazzam, 6 Porter’s R. 123; Hibler v. McCartney, 

at the last term, reported in 31 Ala. 501. 

[2.] “In mercantile contracts, as to the subject-matter of 
which known usages prevail, parties are found to proceed 
with the tacit assumption of those usages. They com- 
' monly reduce to writing the special particulars of their 
agreement, but omit to specify these known usages, which 
are included, however, as of course, by mutual under- 
standing. Evidence, therefore, of such incidents, is re- 
eeivable. The contract, in truth, is partly express, and in 
writing; partly implied, or understood, and unwritten. 
Such contracts are very commonly framed in a language 
peculiar to those engaged in the particular trade out of 
which they arise.”” ‘The intention of the parties, though 
perfectly well known to themselves, would often be de- 
feated, if this language were strictly construed according 
to its ordinary import in the world at large. Evidence, 
therefore, of mercantile custom and usage, is admitted to 
expound it, and to arrive at its truemeaning.” ** But, in these 
cases, a restriction is established on the soundest princi- 
ple, that the evidence received must not be of a particular 
which is repugnant to, or inconsistent with, the written con- 
tract. Merely that it varies the apparent contract, is not 
enough to exclude the evidence; for it is impossible to 
add any material incident to the written terms of a con- 
tract, without altering its effect, more or less.”” Neither, 
in the construction of such contracts, will the evidence be 
excluded “because the words are, in their ordinary mean- 
ing, unambiguous; for the principle of admission is, that 
words, perfectly unambiguous in their ordinary meaning, are 
used by the contractors in a different sense from that.” The 
best test, by which to determine the existence or non- 
existence of such repugnancy or inconsistency as will exclude 
the proposed evidence of the custom and usage, is, to 
inquire whether the explanation furnished by the evidence 
is “such as, if expressed in the written contract, would 
make it insensible or inconsistent.””—Brown v. Byrne, 3 EIl. 
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& BI. (77 English Com. Law Rep.) 704; Humfrey v. Dale, 
in the court of Queen’s Bench, January, 1857, reported in 
July No. 1857, of the American Law Register; Renner 
v. Bank of Columbia, 9 Wheaton, 581; Brown v. Brown, 
8 Mete. R. 573; Smith & Holt v. Mobile Nav. and Mut. 
Ins. Co., 30 Ala. 167; Marine Dock and Mut. Ins. Co. v. 
MeMillan & Son, 31 Ala. 711; same case, 27 Ala. R.. 77 ;. 
see, also, the notes to Wigglesworth v. Dallison, 1 Smith’s 
Leading Cases, 677, 685; Barber v. Brace, 3 Conn. R. 10. 

With the law as above laid down for our guidance, we 
are now to consider, whether the court below erred in per- 
mitting the defendants, after the bill of lading had been 
read in evidence, reciting that the cotton was shipped on 
the steamer Pink Toney, to introduce evidence tending 
to show, “that the steamboat had a barge in tow, the 
water being low; that it was usual and customary, for 
boats to have and use barges in tow in low water; that 
this was known to the shipper, who was the warehouse- 
man, and who was present when the cotton was put on 
the boat; that it was considered the usual privilege of 
the boat so to carry it; and that it was the universal prac- 
tice and understanding, when a boat had a barge in tow, 
that the freight was to be put upon the barge or the boat.” 

It is evident, that this evidence tended to show a cus- 
tom of the particular trade; that the parties to this suit, 
at the time of the contract evidenced by the bill of lading, 
were cognizant of that custom; that they contracted with 
a tacit reference to it; and that, in fact, the very contract 
on which the plaintiff founds his right, was made with 
the usage or custom understood to beaterminit. ‘To exclude 
the usage, is to exclude a material term of the contract, 
and must lead to an unjust devision. It is (as Lord Camp- 
bell, C. J., says) “the business of courts reasonably so to 
shape their rules of evidence, as to make them suitable to 
the habits of mankind, and such as are not likely to ex- 
clude the actual facts of the dealings between parties. 
when they are to determine on the controversies which 
grow out of them.”—See Humfrey v. Dale, supra. 

It may be exceedingly difficult to draw the precise line 
of distinction, between cases in which evidence of usage 
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and custom ought to be admitted, and cases in which it 
ought not to be admitted; but there can be none in say- 
ing that there are cases in which such evidence must be 
received. And in perhaps the strongest English case 
against such evidence, Lord Denman, C. J., was not wil- 
ling, in view of the authorities, to put his opposition to it 
in stronger language than the following: ‘“ But the cases 
go no further, than to permit the explanation of words 
used in a sense different from their ordinary meaning, or the 
addition of known terms not inconsistent with the written 
contract.’”’—Trueman v. Loder, 11 Ad. & Ell. 589; see, 
also, Barlow v. Lambert, 28 Ala, 704, which certainly goes 
no further than Trueman v. Loder. 

Now, it seems clear, that the evidence of usage and 
custom, offered in the present case, does not labor under 
the objection of introducing any thing repugnant to, or 
inconsistent with, the tenor of the written contract, in the 
sense in which we have above defined repugnancy or 
inconsistency—the sense in which that objection must be 
understood in cases of this kind. That evidence goes no 
further than to furnish “ the explanation of words used (in 
the bill of lading) in a sense different from their ordinary mean- 
ing, or the addition of known terms not inconsistent with the 
written contract.” It tends to show that the words “on 
the steamer,” used in the bill of lading, were used “in a 
new, peculiar, or technical sense”’ in the particular trade; 
and that, by this new, peculiar or technical sense, the 
barge towed by the steamboat in low stages of water, was 
included in the term steamer or steamboat, so far at least 
as to secure to the commander of the boat the privilege of 
stowing the cotton on either the boat or barge. If the 
explanation or addition, thus derived from the evidence 
of the custom, had been expressed in the bill of lading, it 
would not have rendered the bill of lading insensible or 
inconsistent. It is obvious, that the bill of lading would 
not be rendered insensible or inconsistent, by the expres- 
sion therein of the privilege to the commander of the steamboat 
to stow the cotton on the boat, or on the barge towed by 
her, in accordance with the custom. 

[8.] Applying the law as above laid down to the case as 
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presented by the record, it is.the opinion of a majority of 
the court, that there is no error, except in the charge first 
excepted to. That charge is understood by a majority of 
the court to authorize a verdict for the defendant, upon 
proof of “‘the universal practice and understanding of 
persons employed in navigating said river,” to carry cotton 
on the barge in tow, without proof that any word or phrase 
of the contract had, by virtue of a lawful custom, come to 
be understood in a sense which gave the carriera right to 
carry on the barge. That charge makes the case turn 
upon the practice of the carriers, and their understanding 
of that practice, varying the contract; and not upon the 
right of the carrier, under the contruct, when explained 
and expounded in reference to the peculiar meaning of 
its words, as established by a valid custom. And in this 
respect, that charge was erroneous. 

As the cause must be remanded for another trial, we 
deem it proper to say, that we do not wish to be under- 
stood as passing upon the sufficiency of the evidence to 
establish the customs in dispute. We decide nothing 
more than that the evidence objected to was, on account 
of its tendency, admissible; and that, in view of the evi- 
dence, all the charges and refusals to charge were appro- 
priate and free from error, except the first charge, the 
error of which we have above pointedout. For that error, 
the judgment is reversed, and the cause remanded. 


STONE, J.—In Trueman v. Loder, 11 Adol. & Ellis, 
589, it was said by Lord Denman, that “the cases go no 
farther, than to permit the explanation of words used in 
a sense different from their ordinary meaning, or the addi- 
tion of known terms not inconsistent with the written 
contract.” As I understand the testimony in this case, 
it makes no attempt or pretense that the words “on the 
steamer Pink Toney”? were used in a sense different from 
their ordinary meaning. I think the testimony, properly 
construed, proves nothing more than a habit with steam- 
boatmen, in low water, to carry cotton at their option 
either on the boat or on the barge in tow. It falls far 
short of proving that these words, in mercantile usage, 
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had a well-known meaning peculiar to the trade.—See 
Brown v. Byrne, 3 Ell. & Bl. 702. 

I think the term, attempted to be interpolated, is repug- 
nant to, and inconsistent with, the express terms of the writ- 
ten contract. The contract binds the boat-owners to carry 
the cotton onthe boat. The custom relied on would relieve 
them from carrying the cotton on the boat. This is not 
the interpolation of a term, consistent with the terms of 
the written contract.—See Thorpe v. Sughi, at the pres- 
ent term, and Smith & Holt v. Mobile Navigation and 
Mutual Insurance Co., 30 Ala. 167. 

I do not think “a universal practice and understanding 
on the Alabama river, among persons employed in navi- 
gating the said river, that when a boat had in tow a barge, 
to put cotton on the boat or the barge; and if the jury 
further believe there was not any greater risk to the own- 
ers of the cotton by putting it on the barge, and if the 
cotton on the barge took fire by accident, and without 
any fault or negligence of the officers of the boat,” enti- 
tled the defendants to a verdict. 

Ido not think the universal practice and understanding, 
among persons employed in navigating said river, and the 
equality of risks on the boat and the barge, are sufficient 
ingredients to constitute a binding custom. If this be 
law, it would seem to follow, that universal practice and 
understanding among a particular class of contracting 
parties, that they are permitted to violate an express term 
of the contract, if the violation involve no probable injury 
to the other party, authorizes them thus to violate their 
contract; and the fact that such violation does result in 
damage to the other party, will impose no liability on the 
party thus violating his contract, unless, in addition to 
such violation, he was also guilty of negligence. _ I cannot 
assent to such test of liability. 

I concur in the general statement of legal principles as 
declared by the chief-justice. I think a controlling fault 
in the drift of the evidence is, that it substitutes the habit 
of boatmen for a custom of trade.—See Barlow v. Lam- 
bert, 28 Ala. 704; Bazin v. Liverpool and Philadelphia 
Steamship Co., Law Register for June, 1857, p. 459. 
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PICKENS anp WIFE vs. OLIVER. 


[DETINUE BY HUSBAND AND WIFE FOR SLAVES BELONGING TO SEPARATE ESTATE. ] 


1, Amendment of complaint.—1n an action brought originally by a married wo- 
man suing alone, the complaint having been amended by adding the name 
of the husband as a co-plaintiff, (Code, § 2408,) a second amendment, at a 
subsequent term, striking out the name of the wife, and making the hus- 
band, as trustee of his wife, the sole plaintiff, cannot be allowed. (Strong, 
J., dissenting. ) 

2. When husband must sue alone.—For the recovery of slaves belonging to the 
wife’s separate estate created by deed, the right of action (Code, § 2131) is 
in the husband alone, when it appears that no trustee was appointed by the 
deed, and that the husband had possession of the slaves for several years 
under the deed. 

4. Conclusiveness of judicial decisions —An opinion of the supreme court is the 
law of the case in which it is pronounced, both in the primary court to which 
the cause is remanded, and on a second appeal. 


APPEAL from the Circuit Court of Butler. 
Tried before the Hon. E. W. Pertus. 


Tuis case was before this court at its January term, 
1857, when the judgment of the court below was reversed, 
and the cause remanded.—See 29 Ala. 528. The addi- 
tional facts disclosed on the second trial, as shown in the 
bill of exceptions in the present record, are stated in the 
opinion of the court. 


Tuomas WILLIAMS, for the appellant. 
Warts, Junge & Jackson, contra. 


WALKER, J.—This suit was originally brought in the 
name of Margaret C. Pickens, as the sole plaintiff. Her 
husband was subsequently, by amendment, made a co- 
plaintiff with her. A motion was afterwards made, at 
another term, to amend the complaint, so as to leave the 
husband the sole plaintiff upon the record, suing in the 
capacity of trustee for his wife. This motion was properly 
overruled. The effect of allowing an amendment, by 
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which the name of the husband was added, and then allow- 
ing an amendment by which the name of the wife was 
stricken out, would have been, in an indirect manner, to 
strike out the name of the sole plaintiff, and insert the 
name of a new plaintiff. This, it was décided in Leaird 
v. Moore, 27 Ala. 326, could not be done directly; and 
the same rule must prevail, when the attempt is made to 
effect the same object by two distinct amendments at dif- 
ferent terms of the court.—Friend v. Oliver, 27 Ala. 532. 

[2-3.] The uncontroverted proof in this case is, that the 
feme covert plaintiff had a separate estate, created by deed, 
in the slaves for the recovery of which the suit is brought ; 
that the deed creating the separate estate appointed no 
trustee ; and that the husband had been in possession of 
the property for several years under the deed. When this 
case was before in this court, it was decided, that, upon 
those facts, the right of action was in the husband alone. 
Pickens and Wife v. Oliver, 29 Ala. 528. That decision 
is the law of this case, and absolutely and necessarily con- 
clusive of it. 

The question here is not, whether the husband reduced 
the property to possession as husband, but whether or not 
he reduced it to possession as trustee by virtue of his be- 
ing the husband. The class of cases which hold, that the 
marital rights of the husband do not attach where prop- 
erty is given toa married woman by words which do not 
create a separate estate, but the husband nevertheless 
receives and holds it during life as her separate estate, 
uniformly disclaiming avy right in himself, have no appli- 
cation here.—Machem v. Machem, 28 Ala. 374; Jennings 
v. Blocker, 25 Ala. 415; Lockhart v. Cameron, 29 Ala. 
355; Betts v. Betts, 17 Ala. 787. The question here .is: 
not, whether the marital rights of the husband attached. 
It is very clear that they did not, because a separate estate 
was vested in the wife. The question is, whether the 
husband ever had possession by virtue of the trust capac- 
ity attaching: to. him as husband. The testimony shows. 
that he did have such possession. 

The judgment of the court below is affirmed. 
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STONE, J.—I dissent from the opinion of the majority 
of the court in this case, for reasons which I stated, at 
length, in the case of Dwyer v. Kennemore, at January 
term, 1858. In that case, we departed from our former 
construction of section 2403 of the Code, as the same had 
been expressed in the case of Stodder v. Grant & Nickels, 
28 Ala. 416. Having, in one respect, departed from the 
former construction, I think we should go farther, and 
place section 2403 of the Code on the high remedial 
ground, which, I think, it was designed to occupy. 









































BRADFORD vs. EDWARDS. 


[SLANDER FUR WORDS SPOKEN CHARGING PERJURY. ] 


1. Plea of statute of limitations to amended complaint—When an action is com- 
menced before the statute of limitations has effected a bar, and an amend- 
ment of the complaint is filed after the completion of the statutory bar, the 
statute is not a good plea to the amended complaint, since the amendment 
relates back to the commencement of the suit. 

2. Retraction of charge, and disclaimer.—if the defendant, in slander, wishes to 
avail himself of the statutory privilege (Code, § 2221) of proving, in mit- 
igation of damages, a retraction of the charge before suit brought, he 
must bring himself within the express terms of the statute: a public dis- 
claimer by him, after suit brought, of any intention to charge plaintiff with 
the crime imputed by his words, is not admissible evidence, either in de- 
fense of the action, or in mitigation of damages. 

3. Evidence in mitigation of damages.—The fact tlt the defendant, in other 
conversations relative to the subject-matter of the slanderous words, spoke 
of the plaintiff in terms less offensive, or declared that he did not believe 
him guilty of the charge imputed to him, is not admissible evidence in mit- 
igation of damages. 


AppEAL from the Circuit Court of St. Clair. 
Tried before the Hon. Joun Git SHORTER. 


Tus action was brought by James M. Edwards, against 
Philemon Bradford, to recover damages for the false and 
malicious speaking by defendant, of and concerning plaint- 
iff, and of and concerning a certain deposition given by 
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plaintiff as a witness in a cause pending between defend- 
ant and one Stewart, certain words charging plaintiff 
with perjury. The complaint, as set out in the record, 
contained three counts. The judgment entry shows, 
that a demurrer was interposed “to the two last amended 
counts,” and overruled; that the statute of limitations 
was then pleaded “to said two last amended counts;” 
and that the court sustained a demurrer to the plea. But 
the record nowhere shows what parts of the complaint 
were added by way of amendment, nor when the amend- 
ment was filed or allowed. 

The bill of exceptions taken in the cause is as follows: 

“On the trial of this case, the plaintiff introduced a 
witness who testified, that at the fall term of said circuit 
court, 1854, on the day of the trial of the case of Phile- 
mon Bradford v. Ezekiel Stewart, and after the deposi- 
tion of plaintiff had been read in evidence on said trial, 
he heard said Bradford say, at the supper table at Mrs. 
Bothwell’s hotel in Ashville, while several persons were 
present, ‘that Edwards had not sworn the truth by a long gap, 
and he knew it ;’ that he heard said Bradford, at the same 
time, use other language about plaintiff’s swearing, but 
could not remember distinctly what it was; that the above 
language was the substance of all that he remembered, 
and that he recollected that much of it distinctly. The 
plaintiff proved, also, by two other witnesses, that on the 
next day after the trial of said case between Bradford and 
Stewart, defendant said to them ‘that Hdwards had sworn 
a positive lie, for there was a condition in the trade between 
him and Stewart, and Edwards had not stated that condition 
in his deposition.’ On this proof the plaintiff rested his 
case. 

“The plaintiff (?) offered to prove by one Benjamin 
Wharton, that on the day of the trial of said case between 
Bradford and Stewart, and after the close of the trial, he 
heard Bradford publicly say, at Mrs. Bothwell’s, in the 
presence of several persons, ‘that EHdwards had not stated 
all the conditions in his deposition, but he sometimes drank to 
excess, and he (Bradford) reckoned he must have forgotten it ;’ 
that he could not recollect positively whether this conver- 
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sation between him and Bradford occurred at the supper 
table, or out in the portico; that he thought it was at the 
supper table, but, according to his best impression, it was 
in the portico; that he did not recollect that Judge Jno. 
J. Thomason was present, nor did he hear Bradford say 
‘that Edwards had not sworn the truth by a long gap.’ 
The plainiff (?) oftered this evidence, to be left to the 
jury to say whether it was not a part of the same conver- 
sation spoken of by said Thomason, to be taken by the 
jury in explanation of what was said by Thomason, and 
in mitigation of damages. The plaintiff objected to this 
testimony ; the court sustained the objection, and the de- 
fendant excepted. The defendant then offered the same 
testimony, as evidence of a disclaimer of an intention to 
charge plaintiff with willfully omitting to swear the whole 
truth, and in mitigation of damages; but the court sus- 
tained plaintiff’s objection to its introduction, and the 
defendant excepted. 

“The defendant then offered to prove, in mitigation of 
damages, that since the commencement of this suit he 
had often publicly disclaimed any intention of charging 
plaintiff with willfully swearing falsely. The plaintiff 
objected to this evidence, and the court sustained the ob- 
jection; to which defendant excepted. The defendant 
further offered to show, in mitigation of damages, that he 
had said he went to plaintiff, the first time he saw him 
after this suit was brought, to make the same disclaimer, 
but plaintiff refused to speak to him. The court also 
sustained an objection by plaintiff to this evidence, and 
defendant excepted. The defendant then offered to show, 
in mitigation of damages, that twelve months ago, when 
this cause was called for trial, and before it was in any 
manner disposed of, he had offered to plaintiff a writing, 
signed by him, in these words: ‘Col. Jas. M. Edwards— 
I am not aware that I have ever charged you with perjury, 
or willfully swearing falsely; and if anything I have said 
will bear that construction, or has been so understood, 1 
hereby disclaim, as I have often publicly done, any such 
intention, and now offer to spread this disclaimer on the 
records ;’ which disclaimer he now again offered to plaint- 
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iff, and offered to spread it on the records of the court be- 
fore the commencement of the trial. To all this evidence 
the plaintiff excepted, and the court sustained the objec- 
tion; to which the defendant excepted. The defendant 
then offered all the above-named disclaimers together, in 
mitigation of damages; but the court sustained the 
plaintiff’s objection thereto, and defendant excepted. 
The defendant then offered to read in evidence, in miti- 
gation of damages, said written disclaimer, which was 
admitted not to be in compliance with the statute; but 
the court sustained an objection by plaintiff to its admis- 
sion, and defendant excepted. There was other proof in 
the cause, and the proof on some points was conflicting.” 

The rulings of the court to which exceptions were re- 
served, and the sustaining of the demurrer to the plea of 
the statute of limitations, are now assigned as error. 


B. T. Pops, and M. J. Turn ey, for appellant. 
ALEX. WuitsE, and James B. Martin, contra. 


STONE, J.—To the amended complaint the defendant 
pleaded the statute of limitations. To this plea the 
plaintiff demurred, and his demurrer was sustained. 
Neither the plea nor the demurrer is set out in the record; 
but, from the argument of counsel, we suppose the plea 
was that the words charged in the amendment were 
uttered more than one year before the amended complaint 
was filed. The demurrer was rightly sustained. 

In Agee v. Williams, 30 Ala. 636, we said—'* The 
charge which he requested the court to give, assumes it 
to be law, that so far as the adverse possession of the de- 
fendant is concerned, the amendment of the complaint is 
to be regarded as the commencement of the suit. But 
that assumption is not authorized by law. The amend- 
ment was not the beginning of a new suit, but the correc- 
tion of a fault in the pending suit—the suit commenced 
in October, 1853. And if, at the commencement of that 
suit, the adverse possession of the defendant had not con- 
tinued for six years, it could not bar a recovery under the 
amended complaint.” We will not now announce what 
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would be our conclusion, if the amendment brought for- 
ward a distinct and independent cause of action. The 
amendment in this case assumes to do no such thing, but 
only varies the words expressive of the same charge. A 
netessity to meet the varying phases of the testimony, 
called for the amendment, as we suppose. 

The above authority is decisive of the question under 
discussion. 

[2.] The offer to prove what is denominated in the re- 
cord a disclaimer, was correctly overruled. It was nota 
compliance with the statute.—Code, §§ 2221, 2222. That 
statute was introductive of a new rule, unknown to the 
common law; and to authorize a party to avail himself 
of it, he must bring himself within its terms. The evi- 
dence offered was not good, either in defense of the ac- 
tion, or in mitigation.—Hamilton v. Glenn, 1 Penn. State 
Rep. 340. 

[3.] Neither did the court err, in refusing to allow the 
defendant to prove that, in conversations other and dif- 
ferent from those proved against him, he spoke of the 
plaintiff, and of his testimony given in the trial of the 
case of Bradford v. Stewart, in terms less cffensive to Mr. 
Edwards, and more favorable to his integrity of purpose. 
In suits for verbal slander, it is neither a defense in bar, 
nor in mitigation of damages, that at some other time 
the defendant did not slander the plaintiff, or slandered 
him less maliciously. 

The judgment of the circuit court is affirmed. 

This judgment takes effect as of 8d day of February, 
1858, when the cause was submitted. 
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COUCH vs. ATKINSON. 


[MOTION AGAINST CONSTABLE FOR FAILURE TO MAKE MONEY ON EXECUTION. ] 


1. Change of parties plaintiff in action commenced in justice’s court—In an action 
commenced before a justice of the peace, in the name of Wm. H. Couch & Oo. 
as plaintiffs, and removed by appeal to the circuit court, the names of the 
partners composing the firm being nowhere set out in the proceedings, the 
plaintiffs may declare in the circuit court in the name of William H Couch 
individually. 

2. Validity of fi. fa. as affected by mistake in names of partie.—An execution in 
favor of Wm. H. Couch individually, issued by a justice of the peace on a 
judgment in favor of Wm. H. Couch & Co., is not void, when it appears that 
the names of the partners composing the firm are nowhere set out in the 
proceedings. 

3. Irregularities in judgment and fi. fa. not available to constable and sureties.—In a 
summary proceeding against a constable and his sureties, for his failure to 
make the money on an execution, (Code, §§ 2601, 2603,) the defendants 
cannot take advantage of any mere irregularities in either the judgment 
or the execution, which do not render the process void. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. E. W. Pettus. 


THis wasa motion for a summary judgment against 
William Atkinson and the sureties on his official bond as 
constable, for his failure to make the money on an execu- 
tion when by due diligence he might have made it, and 
was commenced in a justice’s court. In the summons 
issued by the justice, and all the subsequent proceedings 
before him, the plaintiffs in the motion were styled Wm. 
H. Couch & Co.; but the names of the partners compos- 
ing the firm were nowhere stated. The case having been 
removed by appeal to the circuit court, a statement, or 
complaint, was there filed in the name of Wm. H. Couch 
individually, to which the defendant. pleaded, and went 
to trial without objection. On the trial in the circuit 
court, as appears from the bill of exceptions, the plaintiff 
introduced as a witness the justice of the peace who ren- 
dered the judgment and issued the execution thereon on 
which the constable’s alleged default was predicated, and 
41 
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who testified, in connection with his docket, which he 
produced, that he rendered a judgment, on the 6th 
March, 1855, in favor of Wm. H. Couch & Co. against 
Leontine Sawyer; that he issued an execution on this 
judgment on the 14th March, 1855, which went into the 
hands of the defendant Atkinson as constable, and was 
by him duly returned “no property found;” that this 
execution was, by mistake, issued in the name of Wm. 
H. Couch, instead of Wm. H. Couch & Co.; and that 
there was no judgment on his docket in favor of Wm. H. 
Couch against said Sawyer. The justice’s docket showed, 
that said judgment was in favor of Wm. H. Couch & Co., 
but nowhere set out the names of the partners composing 
the firm; and the execution thereon, in favor of Wm. H. 
Couch, was also produced. The plaintiff offered evidence 
tending to show, that said Sawyer, at the time said exe- 
cution went into the constable’s hands, was in the open 
possession of property more than suflicient to satisfy it; 
and evidence was indroduced by the defendants tending 
to show, that said Sawyer, whenever the constable at- 
tempted to levy the execution, concealed his property. 
The court charged the jury, on all the evidence adduced, 
“that if they belived the evidence, they must find a ver- 
dict for the defendants;”’ to which charge the plaintiff ex- 
cepted, and which is now assigned as error. 


J. F. Crements, and R. M. Wit1amsoy, for appellant. 
Batne & NeSmirxa, contra. 


RICE, C. J.—Before the Code, the law required that 
the proceedings in a suit, commenced in a court of record, 
should set forth the names of the parties, plaintiff and de- 
fendant, with such certainty as to enable the court to de- 
termine in whose favor and against whom to render judg- 
ment. Because that requisition was not complied with, 
a proceeding by garnishment, commenced in the circuit 
court, against “the firm of James Reid & Co.,” which did 
not anywhere disclose the names of the partners compos- 
ing the firm, was, on error, held defective and quashed by 
this court.—James Reid & Co. v. McLeod, 20 Ala. 577. 
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Greater indulgences have been allowed by this court 
to proceedings before a justice of the peace, because “our 
statutes are very comprehensive in curing defects in proceedings 
before such an officer.” Thus, where a proceeding was com- 
menced before a justice by Henley & Murphey, without 
setting out their christian names, it was held that the 
failure to set forth their christian names was not a fatal 
defect, although, if it became necessary, after an appeal 
to a court of record, to file a declaration and plead, it 
would be required that the pleadings should regularly set 
out the names of the parties.—Condry v. Henley & Mur- 
phey, 4 Stew. & Por. 9. Where a suit was commenced 
before a justice by “Charles Snow & Co.,” and was car- 
ried by appeal to a court of record, and the plaintiffs there 
filed a statement setting forth the persons composing the 
firm of Charles Snow & Co., it was held that the state- 
ment was allowable.—Snow & Co. v. Ray, 2 Ala. 344. 

Upon the reasoning employed in the two cases last cited, 
we have no doubt, that a statement, filed in the court of 
record, after the appeal to that court, in the name of 
Charles Snow as the only plaintiff, would have been held 
allowable, although it be admitted that a change of the 
parties was not allowable in such cases. In other words, 
where the plaintiff is described in the leading process 
issued by a justice, as Charles Snow § Co., the liberality 
shown to proceedings before a justice, under our statutes, 
requires the court of record, to which the case may be 
taken by appeal or certiorari, to allow the plaintiff, by the 
declaration or statement filed, to give to the suit the char- 
acter of a suit either by Charles Snow & Co. as a firm, or 
by Charles Snow as the sole plaintiff!’ The “& Co.,” 
which came after Charles Snow in the process, opens the 
door to explanation by the pleadings that may be filed in 
the cause; but, if left wholly unexplained by the process or 
pleadings, the words are without meaning, and treated as 
surplusage.—Chapman v. Spence, 22 Ala. 588; Crimm v. 
Crawford, 29 Ala. 623; Agee v. Williams, 30 Ala. 636; 
Gibson v. Land, 27 Ala. 117. And whether the declara- 
tion or statement might be in the name of Charles Snow 
only, or in the names of Charles Snow and the other per- 
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sons composing the firm of Charles Snow & Co., the case 
would not be treated as one in which the parties had been 
changed. 

Section 2142 of the Code changes the law above stated, 
so far, but so far only, as to allow partners, who transact 
business under a common name, to “be sued by their 
common name.” 

[2.] The suit, judgment and execution before the jus- 
tice, against L. Sawyer, brought to notice in the record 
now before us, are not questioned on appeal or certiorari, 
or in any other direct mode, but collaterally. They are 
not questioned by Sawyer, the defendant therein, but by 
a constable, who is here charged with not doing his offi- 
cial duty under the execution, which it appears was placed 
in his hands. He contends, that he is protected, because 
the execution against Sawyer issued in favor of William 
H. Conch, and the warrant and judgment were not in 
favor of William H. Couch, but in favor of William H. 
Couch & Co. It is true the warrant and judgment were 
in favor of William H. Couch & Co., but it is also true 
that “& Co.” is wholly unexplained by the warrant and 
judgment and proceedings against Sawyer; and that there 
is nothing in any of them which shows or intimates that 
the suit or judgment against Sawyer was a suit by a firm, 
except the mere fact that, in the warrant and judgment, 
the plaintiff is described as “ William H. Couch & Co.” 
Now, upon these facts, we feel bound to decide, that the 
execution against Sawyer was not void, although in favor 
of William H. Couch only, (Garner v. Tiffany, Wyman & 
Co., Minor’s Rep. 167;) and that if the constable failed 
to discharge his duty under it, as alleged, he cannot pro- 
tect himself, by showing merely that the only judgment 
against Sawyer was in favor of William H. Couch & Co., 
and that the execution was in favor of William H. Couch. 
The officer, in such cases, cannot avail himself of mere 
irregularities in the process, which do not render it or 
the judgment void.—Samples v. Walker, 9 Ala. 726. 

The appellees can derive no benefit from the fact, that 
on the trial of the proceeding against the constable and 
his sureties, evidence was adduced tending to show, that 
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said Wm. H. Couch knew and admitted that there was 
such a firm as Wm. H. Couch & Co.; that the firm owned 
the claim on which the suit against Sawyer was founded; 
and that he intended and directed that suit to be brought 
in favor of the firm. That evidence might, perhaps, have 
been made available to Sawyer, before judgment against 
him. But, be that as it may, the constable and _ his sure- 
ties cannot avail themselves of it in the present proceed- 
ing against them, nor be permitted, in that or in any other 
manner, to show mere errors or irregularities in the judg- 
ment against Sawyer, which do not render that judgment 
void.—Samples v. Walker, 9 Ala. 726. 

From what we have above said, it is manifest that the 
court below erred in its charge to the jury: for that error, 
the judgment is reversed, and the cause remanded. 














JOHNSON’S ADM’R vs. JOHNSON. 


{DETINUE FOR SLAVES, BY WIFE’S ADMINISTRATOR AGAINST SURVIVING HUSBAND. } 


1. Bequest to married woman construed not to create separate estate—A clause in a 
will, bequeathing real and personal property to the testator’s several daugh- 
ters, and directing that the respective shares “ shall vest absolutely in them 
and their respective heirs of their bodies forever,’ does not create a sep- 
arate estate in a daughter who was married at the date of the will. 

2. Admissibility of parol evidence in construction of will—Parol evidence is not 
admissible in explanation of a patent ambiguity in a written will; as to 
show that certain words were intended by the testator to create separate 
estates in his daughters. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Joun Git SHorter. 


Tuis action was brought by the administrator of Mrs. 
Jemima G. Johnson, deceased, against her surviving hus- 
band, William Johnson, to recover certain slaves, together 
with damages for their detention, which the plaintiff 











638 ALABAMA. 


Johnson’s Adm’r v. Johnson. 








claimed as the separate estate of his intestate, under the 
will of her father, George Phillips. The defendant 
pleaded, in short by consent, non detinet, and ne unques 
administrator. 

The will of said George Phillips, which was dated in 
September, 1834, and admitted to probate in Dallas 
county on the 12th October, 1835, contained the follow- 
ing (with other) provisions: “It is my will and desire, 
that all my just debts be first paid, and the remainder of 
my estate, both real and personal, to be managed and 
distributed as follows, within one year after my decease: 
the whole of my estate, both real and personal, to be ap- 
praised by disinterested persons on oath, and to be equally 
divided amongst my beloved wife and my eight children, 
share and share alike, viz:’’ (mentioning the names of 
the children, and with the rest Mrs. Jemima G. Johnson, 
then the wife of the defendant.) “It is further my will 
and desire, that the shares, or dividends, that may be 
allotted by said division to my different daughters, shall 
vest absolutely in them and their respective heirs of their 
bodies forever.” 

It was proved that, on the division of the testator’s 
property, in December, 1835, under the provisions of his 
will, some of the slaves sued for in this action were allot- 
ted to Mrs. Johnson, and went into the possession of her 
and her husband; that the others in suit were the de- 
scendants of those so allotted to her; that Mrs. Johnson 
died in May, 1837; and that all of said slaves remained 
in the possession of the defendant, from that time until 
the commencement of this suit. “The plaintiff offered 
to prove to the court, by William 8. Phillips, who drew 
said will, that the testator, who was his father, had for 
many years kept a will provided, to be ready in the event 
of his death; that at the time said will above set out was 
executed, he had another will in his possession, which 
made the same disposition of his property, except that it 
did not contain this clause: ‘It is farther my will and 
desire, that the slaves(?) which may be so allotted to my 
several daughters, on such division, shall vest absolutely 
in them and the heirs of their respective bodies forever ; 
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that said will was then destroyed, and this will was pre- 
pared to supply the deficiency in that; that Mr. Blevins 
had persuaded the testator that it was his duty to so make. 
his will as to secure the property intended for his daugh- 
ters to their separate use, and to their children; and that 
it was under the influence of this persuasion that he made 
his will in its present form, and changed his previous 
intention as declared in said will. The court refused to 
allow said proof to be made, either to the court or to the 
jury; and ruled, that the words of the will were unam- 
biguous, and had a fixed, legal signification, which could 
not be explained, interpreted, or controlled by the parol 
evidence; to which ruling of the court the plaintiff ex- 
cepted.” 

On all the evidence adduced, the court charged the 
jury that, if they believed it, they must find a verdict for 
the defendant; to which charge the plaintiff excepted. 
In consequence of these adverse rulings of the court, 
which are now assigned as error, the plaintiff was com- 
pelled to take a nonsuit, which he now moves to set 
aside. 


Joun T. Morea, for the appellant. 
ALEX. WuitzE, and Wm. M. Byrp, contra. 


WALKER, J.—George Phillips by his will directed 
the division of the remainder of his estate, both real and 
personal, after the payment of debts, among his wife and 
children. A subsequent clause of the will says: “It is 
further my will and desire, that the siares, or dividends, 
that may be allotted by said division to my different 
daughters, shall vest absolutely in them and their respec- 
tive heirs of their bodies forever.” Do those words create 
a separate estate in the testator’s daughter, who was mar- 
ried at the date of the will? 7 

“The law favors the marital rights of the husband,” 
and, to his exclusion, it is requisite that the intention 
should clearly and unequivocally appear. The exclusion 
is not to be inferred from doubtful and equivocal expres- 
sions. The court is not to speculate upon what the prob- 
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able object of the donor was; nor can it base a conclu- 
sion, adverse to the husband’s interest, upon a possibility 
or probability. The tendency of modern decisions is not 
to relax, but to restrict the rule. The principles which 
are above stated declare a less stringent test of the cer- 
tainty with which the intention to exclude the husband 
must appear, than is prescribed by many of the authori- 
ties, and some of them Alabama decisions. It will be 
found by reference to the authorities cited below, that in 
what we have said we have not committed the fault of 
exacting too much as necessary to exclude the husband. 
Hill on Trustees, 420, 421; Tyler v. Lake, 2 Russ. & 
Mylne, 183; 2 Story’s Eq. Ju. 1881; Jenkins v. McCon- 
ico, 26 Ala. 213; Pollard v. Merrill & Eximer, 15 Ala. 
174; Strong v. Gregory, 19 Ala. 146; Cuthbert v. Wolfe, 
19 Ala. 373; Mitchell v. Gates, 23 Ala. 438; Hale v. 
Stone, 14 Ala. 803; Lamb v. Wragg & Stewart, 8 P. 73; 
Dunn v.. Bank of Mobile, 2 Ala. 152; Inge v. Forester, 
6 Ala. 418; Bank v. Wilkins, 7 Ala. 589; O’Neal v. 
Teague, 8 Ala. 345; Moss v. McCall, 12 Ala. 630. 

For the sake of emphasis, we repeat what has already 
been in substance said, that the probability of an inten- 
tion to exclude the husband is not sufficient. It is not 
enough that the mind is inclined by the arguments drawn 
from the instrument to a conclusion: adverse to the hus- 
band’s marital rights. For example, in two cases in 
North Carolina, the court, though inclined to think there 
was an intention to exclude the husband, refused to so 
decide, upon the ground that it could not be sure of it. 
Rudisell v. Watson, 2 Dev. 4380; Ashcraft v. Little, 
4 Tredell, 236. 

It is conceded, that no technical expressions are requi- 
site, and that we are to understand all words, except tech- 
niealities, in their common acceptation. 

The word absolute has various significations, which it 
receives in popular use. It means complete, uncondi- 
tional, not relative, not limited, independent of any thing 
extraneous. In its signitication of complete, not limited, 
it is used in the law to distinguish an estate in fee trom 
an estate in remainder.—See Webster’s and Johnson’s 
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Dictionaries, and the British Encyclopedia—absolute. In 
its signification. of unconditional, it describes a bond, or 
conveyance, or estate, without condition. In its signifi- 
cation of “not relative,” it describes the rights of man in 
a state of nature, as contradistinguished from those which 
pertain to him in hissocial relations. In its sense of inde- 
pendent of any thing extraneous, it is used in algebra to 
designate “any pure number standing without the con- 
junction of literal characters.” Itis in this last significa- 
tion that the word is supposed to import an exclusion of 
the husband’s marital rights. If that signification were 
known to have been the one designed by the testator, it 
is by no means certain that it would import an exclusion of 
the husband. It would rather characterize a pure estate, 
unmixed and unconnected with any peculiarities or qualifi- 
cations; a naked estate, freed from every qualification and 
restriction, in the donee. This was the light in which 
the word was regarded by the judges who delivered the 
opinions in the two cases of Hamilton v. Bishop & Fly, 
8 Yerg. 40, and Rudisell v. Watson, 2 Dev. Eq. 482. In 
both of these decisions, the judges use the word absolute 
to describe the estate given to a married woman without 
the exclusion of the husband, in contradistinction to an 
estate qualified with that exclusion; a sense precisely the 
opposite of that sought to be given itin this case. 

We doubt whether the word absolute is ever used in a 
sense which would import an exclusion of the marital 
rights. But it is certainly not clear that it is used in such 
a sense in the will under consideration. This would be 
sufficient, under the rule, to defeat the argument for a 
separate estate. The case, however, against the appel- 
lant is much stronger. The most usual acceptation of 
absolute, when used in reference to estates, is certainly not 
independent, but the opposite of partial or conditional. 
Thus, we say one takes the absolute estate, not an estate 
for life; or an absolute estate, not a mortgage. If it is 
ever used to designate an estate vested in a married wo- 
man, with the superadded characteristic of the husband’s 
exclusion, it is a most rare, and, it seems to us, rather 
strained application of the term. 
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Rycroft v. Christie, 3 Beavan, 238, and ex parte Abbot, 
1 Deacon, 338, are cases bearing directly upon the ques- 
tion of the force of the word absolute, and denying its 
capacity to effect the husband’s exclusion. 

There is a dictum in the case of Furlow’s Adm’r v. Mer- 
rill, 23 Ala. 705, 715, as to the signification which the 
words, “I give to my daughter, Cynthia Hill, one negro 
girl named Ann, together with all her increase, entirely for 
my daughter and her children,” would have had if stand- 
ingalone. The word eniirely has a location which makes 
it descriptive of the enjoyment of the property, and 
not of the title; and it may have been supposed to have 
the effect of giving the whole exclusive use or enjoyment 
of the property to the feme covert and her children, and 
therefore to exclude the husband.—Blacklaw v. Laws, 
2 Hare, 40. The word “entirely,” in that connection, 
certainly affords no analogy for the interpretation of the 
word “absolutely,” when it qualifies the vesting of the 
title. For the word “absolutely,” when qualifying the 
vesting of the title, does not, as we have seen, in ordinary 
acceptation, import an exclusion of the husband, and cer- 
tainly does not necessarily imply such exclusion. The 
words “only,” in Ikelheimer v. Ozley, 26 Ala. 336; and 
“exclusively,” in Gould v. Hill, 18 Ala. 84; and “inde- 
pendent,” in Margetts v. Barringer, 7 Simon, 482; and 
‘to and for her use, benefit, and right, and of the heirs 
aforesaid, without let, hinderance, or molestation what- 
ever,” in Newman v. James, 12 Ala. 29, are not like or 
equivalent in meaning to the words here used. They 
are all words which necessarily point to the exclusion of 
any other right than the wife’s. The word absolutely, as 
we have already explained, is an appropriate expression 
for the exclusion of the idea, that the estate was either 
partial or conditional. “Only,” “independently,” ‘“with- 
out let, molestation, or hinderance whatever,” are not 
words appropriate to describe the duration or uncondi- 
tional character of the estate, and are regarded as neces- 
sarily implying an intention to exclude the husband, 
because they do not reasonably imply any thing else. 
The words in this case are much more reasonably suscept- 
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ible of a different meaning, and, of course, cannot be said 
to necessarily imply, or to unequivocally and clearly 
indicate, the intention to exclude the husband’s marital 
rights. 

We are not to speculate upon the probability that the 
testator intended to exclude the husband. The fact that 
the testator, after vesting the title under his will alike in 
all the objects of his bounty, went on to make the further 
and other provision in reference to his daughter, is an 
equivocal circumstance, which may be attributed to a 
desire to render the estates of his daughters separate, or 
to a desire to create an estate tail. Perhaps it would be 
difficult to distinguish between the weight of probability 
in favor of either hypothesis. The latter is somewhat 
fortified by the fact, that the technical words requisite to 
create an estate tail are used. But, if there was a proba- 
bility, which inclines the mind, without fully and clearly 
convincing it, in favor of the intention to make the estate 
separate, it would not be enough. For the rule, that the 
intention must be clear, is one founded upon the common- 
law doctrine, that the husband’s marital rights are to be 
favored, and that separate estates are in derogation of 
right; and that rule is so sustained by authority, that no 
court can disregard it, in a case where the rights of 
the parties are governed by the common law. We are 
not permitted by that rule to speculate upon the proba- 
bilities. 

It must be admitted, that our argument allows no effect 
to the word absolutely, and that in the construction of 
wills it is always a duty to strive to allow some effect to 
all the words. But the authorities show, that the courts 
prefer to deny any actual effect to such a word as abso- 
lutely, for instance, rather than, upon a word of equivocal 
and doubtful meaning at most, to build a separate estate. 
The creation of a separate estate has heen denied, although 
all effect was thus taken away from the following expres- 
sions: “To remain in peaceable possession, to her own 
use and benefit,” (Mitchell v. Gates, 23 Ala. 48;) “to 
pay the same into their own proper and respective hands, to 
and for their own respective use and benefit,” (Tyler v. 
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Lake, supra ;) “to her own proper use and benefit,” 
(Blacklow v. Laws, 2 Hare, 40;) “all to be for her and 
heirs’ proper use,” (Rudisell v. Watson, 2 Dev. Eq. 480 ;) 
“but the said gift to extend to no other person,” (Ash- 
eraft v. Little, 4 Ired. Eq. 236;) “for the use, benefit and 
behoof of,” (Torbert v. Twinning, 1 Yeates, 432;) “to 
have the use and benefit of the labor and services of the 
said slaves, and all the proceeds thereof, during her life,” 
(Hale v. Stone, 14 Ala. 803.) Such words are often used 
merely by way of emphasis, and it is not improbable that 
absolutely is used in that way in this case.—Mitchell v. 
Gates, 28 Ala. 438; Tyler v. Lake, supra. 

While we do not commit ourselves to all the cases cited, 
and while we admit that there are many cases which can 
not be reconciled with some of them; yet they serve as 
illustrations of the position, that the court will rather 
deny any effect to an ambiguous, equivocal expression, 
than predicate a separate estate upon a mere probable 
inference. Indeed, while the cases agree very well as to 
the general rule which governs in determining the question 
of a separate estate, they are not at all in harmony in the 
application of the rule. There is, perhaps, no branch of 
law, upon which there is such a bewildering variety of 
decisions; yet we believe there are none which go far 
enough to sustain the right of the plaintiff in this case. 

We do not wish to be understood as saying there must 
be some word of itself excluding the husband’s right. 
The question is one of intent, and may be gathered from 
a view of the entire instrument in all its parts. “ And it 
is sufficient that the intent was to secure the property to 
the use of the wife, in such a mode as to be inconsistent 
with the enjoyment of the gift by the husband, or with 
the exercise of dominion over it by him.”—Williams v. 
Maull, 20 Ala. 729. But we look to the will in this case 
in vain for any thing which shows with clearness the in- 
tention to interfere with the dominion of the husband, or 
to exclude his right. 

[2.] The parol evidence was not admissible to control 
the construction of the will. Whatever ambiguity there 
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may be, is patent ; and parol evidence is not admissible for 
its explanation.— Abercrombie v. Abercrombie, 27 Ala. 
Rep. 489. 

The judgment of the court below is affirmed. 





THRASHER vs. INGRAM anv WIFE. 
[DETINUE FOR SLAVES.] 


1. Husband's right to reduce wife’s choses in action to possession—The wife cannot, 
by any proceeding recognized and enforced in a court of law, deprive the 
husband of his common-law right to reduce to possession during coverture 
her choses in action ; consequently, in an action brought by husband and 
wife jointly, to recover slaves belonging to the wife, the facts that they 
were living separate and apart from each other, and that the suit was pros- 
ecuted against the wishes of the wife, are irrelevant and immaterial. 

2. Objection to deposition on account of defects in certificate of commissioner —It is no 
objection to a deposition, (Code, §§ 2322, 23238,) that it is not affirmatively 
shown that the answers of the witness were reduced to writing, either by 
the commissioner, the witness, or some impartial person, as nearly as may 
be in the language of the witness : if the answers contain no marks of sus- 
picion on their face, these requirements of the statute will be presumed to 
have been complied with, in the absence of evidence to the contrary. 

3. Authentication of foreign transcript.—A certificate of “ the chairman and pre- 
siding justice of the court of pleas and quarter-sessions” of a specified 
county in North Carolina, appended to a transcript which purports to con- 
tain “certain entries upon the minutes of said court concerning the pro- 
bate ” of a will, to the effect that the clerk, ‘* whose name appears to the 
foregoing certificate, was at the time of signing such certificate, and still is, 
the true and lawful clerk of said court, duly elected, appointed, and quali- 
fied ; that his signature is genuine, and his certificate in proper form ; and 
that the above is a true impression of the seal of said court,”’—is a substan- 
tial compliance with the requisitions of the act of congress.respecting the 
authentication of foreign transcripts. 

4. Presumption in favor of regularity of foreign probate.—The courts of this State 
will presume, in favor of the regularity of the foreign probate of a will, 
which was admitted to probate as a valid will of personalty, after the trial 
of an issue devisavit vel non, that there was a good and valid reason for the 
particular verdict and judgment rendered. 

5. Effect of foreign probate of will as evidence—The foreign probate of a will 

assuming to pass personal property, which probate contains nothing re- 

strictive of its operation, so far establishes the will, as ‘to uphold the 
bequests contained therein. 
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6. Sale by tenant for life—A sale of personal property, by one having a life 
estate or other partial interest therein, does not affect the title of the 
remainder-man. 

7. General rules of construction of wills—The general rules for construing wills 
are, that effect must, of possible, be given to the intention of the testator, 
to be gathered from the whole instrument; that the general intent must 
prevail over the particular; that clauses apparently conflicting must, if 
possible, be so reconciled as to make each one operative ; and that, in case 
of irreconcilable repugnancy, the latter clause shall prevail over the 
former. 

8. Bequest construed as not creating collective estate in widow and children —Under a 
will, by which the testator first bequeathed and devised to his wife, “for 
her comfortable maintenance, and for the comfortable maintenance of her 
family, and to enable her suitably to educate her children,” a plantation, 
several slaves, and other personal property, “during her natural life or 
widowhood, or until my [his] children by her come of age or marry ;” by 
another clause, devised to his youngest son the same plantation, describing 
it as “all that parcel of land hitherto specified and set apart for the use of 
my [his] wife and younger children, still allowing to his mother during her 
widowhood all that interest necessary for her maintenance and comfort ;” 
and, by a third clause, directed that his youngest daughter should be 
maintained and educated “out of the proceeds of the property aboved de- 
scribed,’ and, ‘‘ when she shall have come of age and married,” that she 
should be furnished with certain specified articles of personal property,— 
held, that these clauses did not create a collective estate in the widow and 
children. 

9. Legacy held vested, and not contingent.—Under a bequest to the testator’s wid- 
ow, during life or widowhood, and “upon the termination of her right, 
either by marriage or by death, that then all the remainder of the finally 
undevised perishable property be divided btween” his youngest son and 
daughter, the children take a vested legacy. 

10. Assent of executor to legacy.—Where slaves are bequeathed to the testator’s 
widow during life or widowhood, with a vested remainder to his two young- 
‘est children, and a further provision that, in the event of the death of either 
child before attaining its majority, “‘ the survivor shall be sole heir or heir- 
ess,” an assent by the executor to the widow’s legacy is an assent to the 
legacy to the remainder-men, and to the interest which the survivor of 
them takes under the last provision. 

11. Husband's marital rights —The husband’s marital rights attach to a slave in 
which his wife has a vested remainder, when the slave is, at the time of the 
marriage, in the possession of the tenant for life with the assent of the exec- 
utor: secus, if the slave, at the time of the marriage, is in the possession of 
a third person, who claims adversely to the wife under a purchase from the 
tenant for life. 


APPEAL from the Circuit Court of Coosa. 
Tried before the Hon. E. W. Pettus. 


Tuts action was brought by John N. Ingram and Mar- 
tha, his wife, to recover certain slaves, together with 
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damages for their detention, which the plaintiffs claimed 
under the will of William 8. Alexander, deceased, who 
was the father of Mrs. Ingram, and who died in North 
Carolina, in 1827; which will contained the following 
provisions: 

“‘ Imprimis, it is my will and pleasure, that my wife 
Martha retain possession, and enjoy, without let or mo- 
lestation, her bed and furniture, and all other property 
which she possessed at the time of her marriage ; to which 
property I relinquished at that time, by a written agree- 
ment or contract now in my possession, all claim; and 
further to enable my beloved wife to have an independent 
home, and that she and [her] family may be in comforta- 
ble circumstances when I am dead and gone, I will and 
bequeath to my said wife Martha, for her comfortable 
maintenance, and for the comfortable maintenance of her 
family, and to enable her to suitably educate her children, 
all that plantation known as the “ Newell plantation,’ 
including the ‘Reed tract,’ containing each about 130 or 
140 acres; also, including two lots of Robert Davis’ 
plantation, containing 45 acres each, and adjoining to 
each other; also, all the aforesaid tracts, adjoining 
together, and supposed to contain in all about 420 acres; 
two horses, (her choice,) her saddle and bridle, four milk- 
cows, (her choice of my stock,) six head of sheep, all my 
hogs that are at Robert’s plantation, two plows, two pairs 
of horse-gear to serve two plows, one pair of iron-hung 
double-trees, two single-trees and clevises, one ax, four 
hoes, one mattock, one iron-wedge, two feather [beds] 
and furniture, with their steads, one walnut chest of 
drawers, one square walnut table, (viz. my common 
dining table,) six windsor chairs, one fire shovel and 
tongs, one pair of fire-dogs, loom and tackling, all the 
cupboard and kitchen furniture, one big wheel, one little 
spinning-wheel, one clock reel, one candlestick and snuf- 
fers, six silver table-spoons, six silver tea-spoons, one large 
oak chest, one Bible, two medical books, (viz., Bache’s 
Family Physician, and Ewell’s Lady’s Companion,) and one 
Confession of Faith; also, in addition to the preceding 
farming utensils, two bull-tongue plows, in order to the 
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profitable use of the above landed property, &c. I further 
will and bequeath to my said wife Martha the following 
family of negroes—Smith and his wife, Fanny, and their 
five children, viz., Abigail, Abraham, Caroline, Adeline, 
and Henry—during her natural life or widowhood, or 
until my children by her shall come of age or marry. In 
the same manner, and under the same conditions, all the 
previous devises made to my wife is to be understood. 
Should my wife marry again, my will is, that all the 
property hitherto to her devised revert back into my 
estate, and be reserved asa fund for the maintenance and 
final advancement of my children by my said wife Martha. 

“‘ Item, I will and bequeath to my beloved son Koscius- 
ko, his heirs and assigns forever, all that parcel of land 
consisting of the several tracts hitherto specified and set 
apart for the use of my wife and younger children; still 
allowing to his mother, during her remaining my widow, 
all that interest necessary for her maintenance and com- 
fort. 

“ Ttem, I devise that my daughter Martha be maintained 
and educated out of the proceeds of the property above 
devised; and when she shall have come of age and mar- 
ried, that she be furnished a feather bed and furniture, a 
horse and saddle, a cow, and one negro girl, viz., Caro- 
line, or Adeline. 

“« Item, I devise that my Sopman plantation, consisting 
of 200 acres, be sold at the discretion of my execu- 
tors, and the moneys put to interest, and reserved as a 
fu.d for the liberal education of my youngest son, Kosci- 
usko, provided that measure shall appear advisable. 

“« Ttem, I devise that, upon the extermination of the right 
of my wife to the property hitherto devised, either by 
marriage or by death, that then all the remainder of the 
finally undisposed of perishable property be divided be- 
tween my above-named son and daughter, in that propor- 
tion that my son possess two thirds of the whole, and my 
daughter one third. 

“« Item, my will is, that if, in the judgment of my exec- 
utors, the capacity of my youngest son, Kosciusko, shall 
be promising for a liberal education, and the measure be 
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forbidden by no special reason, that in that case he be 
put to a grammar-school, under the direction of my exec- 
utors, and his education duly prosecuted to the above issue. 

“ Ttem, I devise that if one of the above-named children 
die before he or she shall come of age, that the survivor 
shall be the sole heir or heiress; and should neither sur- 
vive to come of age, that then the whole property revert 
into my estate, to be equally divided amongst my chil- 
dren, accounting my daughter Theresa’s family one. 

“Having disposed of my wife and younger children, 
as their interest and endowment are necessarily involved 
with hers, I proceed to the case of my elder children,” 
&e. (The remaining clauses of the will contained provis- 
ions in favor of the testator’s elder children, which are 
not considered by the court as influencing the construc- 
tion of the clauses above set out, and which are therefore 
omitted as immaterial.) 

The action was commenced on the 30th March, 1854. 
Issue was joined on the plea of non detinet, “with leave 
to either party to give any special matter.in evidence.” 
The slaves in controversy were two of the children of the 
girl Abigail, mentioned in the second clause of the will, 
(which is the first of the clauses above set out,) and were 
shown to be in the defendant’s possession at the com- 
mencement of the suit. It was proved by the plaintiffs, 
that the girl Abigail was sold by Mrs. Alexander, the tes- 
tator’s widow, in North Carolina, in 1833, to one Wm. C. 
Means, and brought by him to Alabama; that Mrs. Alex- 
ander died in 1858, having never married a second time; 
that Kosciusko, the testator’s youngest son, died in 1836, 
in his thirteenth or fourteenth year; and that Martha, the 
testator’s youngest daughter, married said John N., In- 
gram, in North Carolina, in 1840. 

The defendant filed the following interrogatories to the 
plaintiffs: Ist, (to each of said plaintiffs,) “‘ Are you liv- 
ing together as husband and wife, or were you so living 
together when this suit was brought?” 2d, (to Mrs. In- 
gram alone,) “ Was this suit brought with your knowledge 
and consent? State whether it is being prosecuted at 
your instance, and whether you do not desire it to be 
42 
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dismissed.’”’ The court refused to compel Mrs. Ingram 
to answer these interrogatories, but ruled the defendant 
to trial on the answer of Mr. Ingram alone; to which 
ruling of the court the defendant excepted. 

Before going into the trial, the defendant moved the 
court to suppress several of the plaintiffs’ depositions, 
on the following grounds: “1st, because the caption of 
each of said depositions, and the certificate of the com- 
missioners, do not show that the several witnesses were 
sworn as required by law; 2d, because the certificates to 
each of said depositions do not show that the testimony 
of the witnesses was taken down by the commissioners, 
or by the witnesses, or by any one in the presence of the 
commissioners, and in the language of the witnesses as 
nearly as may be; and, 3d, that the said several certifi- 
cates do not show that the said several depositions were 
taken in the mode required by law.” The court overruled 
the objections, and allowed the depositions to be read in 
evidence to the jury; and exceptions were reserved by 
the defendant to the decision. The depositions thus ob- 
jected to were five in number; the captions and certifi- 
cates thereto being as follows: 

“John N. Ingram, and In Coosa Circuit Court, Ala- 
Martha S. ingram bama. Deposition of Wm. C. 

US. Means, witness sworn and exam- 
William A. Thrasher. / ined 1st December, 1856, at Har- 
risburg depot, Cabarras county, North Carolina, under and 
by virtue of a commission,” &c., (properly describing it,) 
“to speak the truth, the whole truth, and nothing but 
the truth. William C. Means, of Cabarras county, North 
Carolina, being first sworn to speak the truth, the whole 
truth, and nothing but the truth, doth depose and say as 
follows,” &c. 

‘‘J, Samuel C. Harris, one of the commissioners named 
in the case above stated, do hereby certify, that the evi- 
dence of the witness Wm. C. Means was taken down un- 
der oath, and subscribed by him in my presence, on the 
1st December, 1856, at Harrisburg depot, Cabarras coun- 
ty, North Carolina; and that I have personal knowledge 
of said witness. Witness my hand and seal,” &c. 
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Each of the other depositions contained a similar cap- 
tion, and a final certificate in these words: “ Examination 
taken, reduced to writing, subscribed, and sworn to, be- 
fore me, this 8th day of April, 1856, as witness my hand 
and seal; knowing the witness to be the identical person 
mentioned in the commission.” 

The plaintiffs offered in evidence a certified transcript 
from the records of “the court of pleas and quarter-ses- 
sions” of Cabarras county, North Carolina, showing 
“certain entries upon the minutes of the said court con- 
cerning the probate of the last will and testament of Wm. 
8. Alexander, deceased, which entries are as follows:” 
Ist, an order appointing Daniel Coleman guardian, pen- 
dente lite, of Kosciusko and Martha, infant children of said 
decedent ; 2d, an order, made on the production of the 
decedent’s will, and a caveat entered by Daniel Coleman, 
“that the same be submitted to a jury upon the issue 
devisavit vel non ;”” 3d, the verdict of the jury, in these 
words: “They find the paper writing in the following 
words and figures,” &c., (setting out the will,) “to be the 
last will and testament of Wm. 8. Alexander, deceased, 
as to his personal estate, and not as to his real estate, and 
that he did bequeath as therein mentioned; ” and, 4th, 
the judgment and decree of the court, in these words: 
“Whereupon the court adjudged, that the same be admit- 
ted to probate. And L. H. Harris came into open court, 
and renounced his right to execute said will; and Al- 
phonso Alexander and Philander Alexander, the other 
executors therein named, were duly qualified, and letters 
testamentary ordered to issue to them.” All of these 
entries purported to have been made on the 15th January, 
1827. The transcript contained another entry, purport- 
ing to be made at the January term of said court, 1856, 
on a writ of procedendo from ‘the superior court of law of 
said county,” commanding an amendment nune pro tune 
of the probate of the will, so as to make it show that the 

jury were “ empaneled and sworn.” 

To this transcript the following certificates were ap- 

pended: 
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“State of North Carolina, \ 1, J. W. Scott, clerk of 

Cabarras county. the court of pleas and quar- 
ter-sessions for the county aforesaid, do hereby certify, 
that this and the preceding pages contain a full and per- 
fect transcript, in the words and figures of the original, of 
the record of the probate of the last will and testament of 
William 8. Alexander, deceased, in the office containing 
the records of said court, and also of the order of amend- 
ment made at the January term of said court, 1856, by 
authority of which the said record of probate, originally 
imperfect, was amended and made perfect as therein men- 
tioned. In testimony whereof,” &c. 








‘State of North oe I, R. C. Cook, chairman 
Cabarras county. and presiding justice of the 
court of pleas and quarter-sessions for the county afore- 
said, do hereby certify, that J. W. Seott, whose name 
appears to the foregoing certificate, was at the time of 
signing such certificate, and still is, the true and lawful 
clerk of the said court of pleas and quarter-sessions for 
the county of Cabarras, duly elected, appointed, and 
qualified; that his signature is genuine, and his certifi- 
cate in proper form; and that the above is a trae im- 
pression of the seal of said court. In testimony where- 
of,” &e. 
‘“‘ State of North Carolina, \ I, J. W. Scott, clerk of the 
Cabarras county. court of pleas and quarter- 
sessions for the county of Cabarras, do hereby certify, 
that R. C. Cook, whose attestation appears to the above 
and foregoing certificate, was, at the time of giving and 
attesting such certificate, the true and lawful chairman 
of said court; that his signature is genuine, and his cer- 
tificate in due form of law. In testimony whereof,” &e. 


The defendant objected to the admission of this tran- 
script as evidencé, on the following grounds: “ 1st, be- 
cause there was no evidence that there was such a court 
in North Carolina, or that it was a court of record; and, 
2d, because the certificates to said transcript were not 
sufficient to authorize the reading of the same in evi- 
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dence.” The court overruled the objections, and admit- 
ted the transcript; to which the defendant excepted. 

The plaintiffs also read in evidence, “ from the statute 
laws ot North Carolina,” a section in these words: “ The 
eourt of pleas and quarter-sessions shall, within their re- 
speetive counties, take probate of wills, and order the 
same to be recorded in proper books kept for that pur- 
pose ; and shall make such orders for issuing letters test- 
amentary, and letters of administration, to the persons 
entitled to the same; which shall be signed and issued by 
the clerk of the court.” The defendant then read in evi- 
dence, “from the statute laws of North Carolina,’ the 
following sections: “No last will or testament shall be 
good or sufficient, in law or equity, to convey or give any 
estate, real or personal, unless such last will shall have 
been written in the testator’s lifetime, and signed by him, 
or by some other person in his presence and by his direc- 
tion, and subscribed by two witnesses at least, no one of 
whom shall be interested in the devise or bequest of said 
estate; or unless such last will and testament be found 
among the valuable papers and effects of any deceased 
person, or shall have been lodged in the hands of any per- 
son for safe-keeping, and the same shall be in the hand- 
writing of such deceased person, with his name subscribed 
thereto, or inserted in some part of said will ; and if such 
handwriting shall be proved by three credible witnesses, 
who verily believe such will and every part thereof to be 
in the handwriting of the person whose will it appears 
to be, such will shall be sufficient to give and convey real 
and personal estate.”” The time when these statutes were 
enacted is not shown in the bill of exceptions. 

This being all the evidence in the cause, the court 
eharged the jury as follows: 

“Tf you find from the evidence that, in 1826, William 
Alexander resided in Cabarras county, North Carolina, 
and, during that year, made the will which has been read 
in evidence to you; that said Alexander, at the time of 
his death, owned and had in his possession the slave Abi- 
gail mentioned in said will; that said will was admitted 
to probate, in the early part of the year 1827, in the court 
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of pleas and quarter-sessions of said county, and letters 
testamentary thereon granted; that the testator’s wife, 
his daughter Martha, and his son Kosciusko, mentioned 
in said will, were living at the time of the testator’s death ; 
that Kosciusko died, in his fourteenth year, in 1836; that 
the testator’s widow did not marry again, but died in 
1855 ; that his daughter Martha, in 1840, in said county, 
was married to the plaintiff, John N. Ingram; that the 
plaintiffs continued to reside in said county up to this 
time, and the relation of husband and wife existed be- 
tween them during all that time ; that the testator’s wid- 
' ow, after the probate of said will and the grant of letters 
testamentary thereon, received said slave Abigail from 
the executor under the will, and, in the year 1833, sold 
said slave to Means; that said Means, during that year, 
brought said slave to Montgomery, Alabama, and sold 
her to John Thrasher, the defendant’s father; that said 
Thrasher held said slave, and claimed her as his own, from 
that time until his death; that said slave, while in the 
possession of said Thrasher, gave birth to the two slaves 
here in controversy ; and that the defendant received the 
possession of said two slaves, at the death of said John 
Thrasher, as one of the distributees of his estate, and 
was in the actual possession of them at the commence- 
ment of this suit, holding and claiming them as his own 
property,—then the plaintiffs are entitled to recover.” 

The defendant excepted to this charge, and then asked 
the court to instruct the jury, “ that if the plaintiff Martha 
was twenty-one years old more than six years before the 
commencement of this suit, then the plaintiffs cannot 
recover under the evidence ;” which charge the court 
refused to give, and the defendant excepted. 

All the rulings of the court to which exceptions were 
reserved are now assigned as error. 


Morean & Martin, for the appellant. 


Parsons & J. Wuits, Exmore & Yancey, and N. 8. 
GRAHAM, contra. 
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STONE, J.—Answers to the interrogatories propound- 
ed to the plaintiffs would have been entirely immaterial, 
and for this reason, if no other, there was no error in re- 
fusing to compel the female plaintiff to answer them. 
The argument which shows their immateriality is as fol- 
lows: 

According to the common law, which we presume to be 
of force in North Carolina, marriage operates a present 
gift to the husband of the wife’s personal property in pos- 
session; and also clothes him with the right, during the 
continuance of the coverture, to reduce her choses in 
action to possession, and thus become the absolute owner 
ot them. In this right to reduce to possession her choses 
in action, there is necessarily implied a right to sue for 
them; aud of this right the wife cannot deprive him, by 
any proceeding recognized and enforced in courts of com- 
mon-law jurisdiction. Even if husband and wife be liv- 
ing apart, that circumstance cannot deprive him of the 
common-law right to bring her property under the control 
of his marital rights. 

True, the husband may, in a proper case, be compelled, 
by suit in chancery, to make a suitable settlement on the 
wife out of her property ; but this mere rfght in her, unless 
proceedings be set on foot to enforce it, does not affect 
his legal right to recover the property.—Savage v. Ben- 
ham, 17 Ala. 119; Chambers v. Perry, 17 Ala. 726; Mont- 
gomery v. Givhan, 24 Ala. 568; Blevinsv. Buck, 26 Ala. 
292; Manning v. Manning, 24 Ala. 886; 2 Kent’s Com. 
(8th ed.) 107, 114; 1 Bright on H. & W. 24, 86; Hooper 
v. McWhorter, 18 Ala. 279. 

It results from the principles above stated, that even if 
the plaintiffs were living separate, or if Mrs. Ingram was 
unwilling that this suit should be prosecuted, she had no 
right, save by bill in chancery under the rule above 
alluded to, to arrest the prosecution of this suit. 

[2.] The correctness of the ruling of the court, in refus- 
ing to suppress the several depositions, depends on the 

proper construction of the two sections of the Code, 2322 
and 2323. The first named of those sections is evidently 
a general direction to the commissioner as to the rules to 
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be observed by him in reducing the answers to writing. 
If this section stood alone, we would unhesitatingly pro- 
nounce it directory. The difficulty arises out of the next 
section. 

It is contended that the word “manner,” employed in 
section 2323, renders it necessary that the certificate of 
the commissioner shall affirmatively show that, in taking 
the deposition, he complied with each and every direction 
contained in section 2322. It is further contended, that 
it the certificate be wanting in any of those particulars, it 
is defective, and the deposition will be suppressed on 
motion. 

We do not assent to this construction. Evidently, those 
requisites, which would not appear but for the caption and 
certificate—namely, the commissioner by whom the testi- 
mony was taken, the proof made, or knoweldge in the 
commissioner, of the personal identity of the witness, the 
time and place of executing the commission, and the fact 
that the witness was duly sworn—these should be expressly 
shown, in either the caption or certificate. The answers 
to the interrogatories stand on a different principle. Per 
se, they furnish evidence of the manner in which they are 
reduced to writing. Ifthey,.on their face, appear to be 
full, and no marks of suspicion are observable about them, 
we think they come fully up to the requirements of this 
section. The answers, certified by the commissioner, 
are, to that extent, his certificate of the manner of taking 
the deposition. In the absence of any showing to the 
contrary, the law presumes the commissioner does his 
duty. 

We adopt this construction the more readily, because 
we can perceive no possible good that can come of the 
more rigid construction. The commissioner who would 
be either ignorant or corrupt enough to permit answers to 
be improperly written down, would be equally liable to 
authenticate them with a formal certificate. The motion 
to suppress the depositions, was rightly overruled. 

[3.] We can perceive no solid foundation for the ob- 
jection to the introduction of the record from the court 
of pleas and quarter-sessions of Cabarras county, North 
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Carolina. The certificate of the judge or presiding mag- 
istrate is substantially a compliance with the act of con- 
gress, and the primary court did right in admitting it. 
White v. Strother, 11 Ala. 720; McRae v. Stokes, 3 Ala. 
401; Crawford v. Simonton, 7 Porter, 110; Dozier v. 
Joyce, 8 Porter, 303. 

[4-5.] A question is made on the effect which the probate 
imparts to the will as an instrument of evidence. The 
argument is, that inasmuch as a will may be effectual for 
an enlarged or qualified purpose—may be even upheld as 
a valid appointment of an executor, and inoperative as to 
both real and personal estate, the court of construction 
can give effect to it only to this most limited extent; and 
that he who asserts its larger operation, must, on the 
trial, prove its execution as other written evidence is 
proved. It is, in this connection, contended, that the 
statute of North Carolina gives countenance to this view, 
in this, that while it defines the essentials of a valid will, 
it only declares that wills wanting in these essentials shall 
be “insufficient, in law or equity, to convey or give any 
estate, real or personal.” 

The authorities we have cited, supra, show that the pro- 
bate of a will is a judicial proceeding. It is the judicial 
ascertainment of the final will of the testator, in reference 
to the ultimate disposition of such portion of his estate as 
the will is effectual to pass. Probate, being a proceeding 
im rem, “operates upon the thing itself. It defines, and 
in a great degree, creates, its status.” —Deslonde & James 
v. Darrington, 29 Ala. 92. This status becomes a quality 
or property of the effects disposed of by the will, and binds 
all persons thereto, who claim in virtue of the will. As 
to them, and those holding under them, it is res judi- 
cata. 

The record of the probate in this case expressly shows 
that the will of Mr. Alexander was established as a valid 
disposition of his personal property. That record, if we 
accord to it verity, is conclusive of the point raised on the 
probate of this will. 

It is urged by appellant, that we should not be governed 
by this, because, under the statute of North Carolina which 
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was read in evidence, the same form and solemnity are 
necessary to constitute a valid will of both real and per- 
sonal property; and from this it is argued, that in that 
State there can be no such a thing as a valid will of per- 
sonal estate, which is not alike valid as to the real estate 
attempted to be devised by it. 

The record does not inform us when the statute relied 
on was enacted. It may have been long since this will 
was probated. If necessary to the result in this case, we 
might feel it our duty,in support of the correctness of the 
judgment of the North Carolina court, to presume that 
the statute was enacted since this will was established. 
Gunn v. Howell, 27 Ala. 663. We feel relieved, however, 
from the decision of this question. 

In Florey v. Florey, 24 Ala. 241, it was decided, that 
“fraud, or undue influence, in procuring one legacy, does 
not invalidate the other legacies, which are the result of 
the free will of the testator.” In this case, there was an 
issue devisavit vel non. The precise form of the issue is 
not given. For aught that we can know, the devises of 
real estate by Mr. Alexander may have been declared 
inoperative, because they were obtained by fraud or undue 
influence. We feel bound to presume there was a good 
and valid reason for the particular verdict and judgment 
rendered in this case. 

In thus declaring the effect of the record from North 
Carolina, we do not wish to be understood as deciding 
that, in the absence of such express statement, a different 
construction would be placed on it. The rule in England 
is, that “the granting of probate is conclusive as to the 
testamentary character of the instrument in reference to 
personalty.”-—Douglas v. Cooper, 8 My. & K. 878; 1 Jar. 
on Wills, 22, notes D, and 1-2; 2 Greenl. Ev. § 672. So, 
in most of the States of this Union, courts of probate, or 
orphans’ courts, are established, with power to take pro- 
bate of wills; ‘and where such power is conferred in gen- 
eral terms, it is understood to give to those courts com- 
plete jurisdiction over the probate of wills, as well of real 
as of personal estate, and, therefore, to render their de- 
crees conclusive upon all persons, and not re-examinable 
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[collaterally] in any court.”—2 Greenl. Ev. § 672, note 
1 on p. 652; 1 Greenl. Ev. § 550; Darrington v. Borland, 
8 Por. 9; Osgood v. Breed, 12 Mass. 525, 581; Tarver v. 
Tarver, 9 Peters, 180; Langdon v. Goddard, 3 Sto. 18, 
23; Hunt v. Acre, 28 Ala. 580; Poplin v. Hawke, 8 N. 
H. 124; see, also, case of Wells’ will, 5 Litt. 273; Brown 
v. Gibson, 1 Nott. & McC. 326; Crossland v. Murdock, 
4 McC. 217; Bogardus v. Clark, 1 Edw. Ch. 266, 270; 
2 Atk. 378; Clark v. Dew, 1 Russ. & M. 103; Hume v. 
Burton, 1 Ridg. P. C. 277; 4 Paige, 623; Maxwell v. 
Montague, 8 Atk. 546; Harrison v. Rowan, 3 Wash. C. 
C. 580-2-3; Dew v. Ayres, 1 Greenl. 153; Darby v. 
Mayer, 10 Wheat. 465-9. 

We hold, then, that the probate of a will which assumes 
to pass personal property, which probate contains nothing 
restrictive of its operation, so far establishes the will, as 
to uphold the bequests contained therein. 

[6.] The sale made by Mrs. Alexander conveyed away 
her title, whatever it was, and did not have the effect of 
destroying the estate reserved to her under the will, or of 
cutting off the remainder. The rights of the remainder- 
man continued the same as if she had made no convey- 
ance.—Jones v. Hoskins, 18 Ala. 489, and other authori- 
ties on the brief of counsel. | 

The only other questions presented by the record, are 
those which arise on the charge given and the charge re- 
fused. On these several points are made: 

1. It is contended, that the right of the plaintiffs in this 
case is barred by the statute of limitations, because, under 
the will of Mr. Alexander, the widow, Mrs. Alexander, and 
her two children Martha and Kosciusko, took a collective 
estate in presenti ; and inasmuch as the property had been 
adversely held for more than six years when this suit was 
brought, even since Mrs. Ingram attained to the age of 
twenty-one, the argument is that a recovery cannot now 
be had. 

2. Itis contended, also, that this suit is barred, because, 
under the will, the title of Mrs. Alexander terminated 
when her children came of age or married. 

8. It is contended, that under the third and sixth items 
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of the will, the children do not take as remaindermen, 
but that on the termination of Mrs. Alexander’s estate, 
the property reverted to the estate, and that the personal 
representative of Mr. Alexander alone has the right of 
action. 

4. It is contended, that a new assent by the executor to 
the legacy to Mrs. Ingram was a necessary pre-requisite to 
the vesting of the legal title in her. 

5. It is contended, that under the 8th item of the will, 
Mrs. Ingram takes the share of her deceased brother Kos- 
ciusko, only as his next of kin; that as to his interest, the 
legal title is in his personal representative; and as Mrs. 
Ingram has not the entire legal title, she cannot maintain 
the action of detinue. 

The solution of each and all of these questions depends 
on the construction of Mr. Alexander’s will. 

[7.] The general rules for construing wills are, that 
effect must, if possible, be given to the intention of the 
testator, to be gathered from the whole instrument; that 
the general intent shall prevail over the particular; that 
the varying, and apparently conflicting clauses shall, if 
possible, be reconciled, so as to make each clause opera- 
tive; and, in case of irreconcilable repugnancy, that the 
latter clause shall prevail over the former.—Denson v. 
Mitchell, 26 Ala. 360; Walker v. Walker, 17 Ala. 396; 
Pace v. Bonner, 27 Ala. 307; Miller v. Flournoy, 26 Ala. 
724; Gibson v. Land, 27 Ala. 117. 

The will of Mr. Alexander is very inartificially drawn. 
It employs language frequently without reference to accu- 
racy, whether it be regarded in common or technical 
sense; and this remark applies as well to words of ordi- 
nary use, as to those of legal significance. 

After the most mature deliberation, we have come to 
the following conclusions, as the most satisfactory con- 
struction we can place on this will, which evidently “has 
no brother: ” 

[8.] The 2d item of the will gives to Mrs, Alexander an 
estate in certain lands, slaves and other personal property, 
to continue during her life or widowhood, with the excep- 
tion that, when the testator’s children by the said wife 
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Martha should come of age or marry, the devise to her 
was to be qualified by the provisions of the 8d item in 
favor of his son Kosciusko; and the bequest to her was to 
be abated by the provision in the 4th item in favor of his 
daughter Martha, ‘when she shall have come of age and 
married.” It will be observed that the 3d item, speaking 
of the identical land which had been previously, in the 
2d item, given to Mrs. Alexander, “during her natural 
life or widowhood, or until [testator’s] children by her 
shall come of age or marry,” devised the same to his son 
Kosciusko, “his heirs and assigns forever, * *_ still 
allowing to his mother, during her remaining [testator’s]} 
widow, all that interest necessary for her maintenance 
and comfort.” Under this item, the title to the realty 
certainly passed out of Mrs. Alexander when ‘her son 
attained to lawful age; but there was charged upon it a 
trust, to the extent necessary for her maintenance and com- 
fort. 

Under the 4th item, Martha, the daughter, “ when she 
shall have come of age and married,” was te be furnished, 
out of the property given to her mother in the 2d item, 
‘“‘a feather bed and'‘furniture, a horse and saddle, a cow, 
and one negro girl, viz., Caroline or Adeline.” 

Both these provisions were carved out of the devise 
and bequest to the widow in the 2d item; both might 
take effect while she was yet in life, and testator’s widow ; 
and they furnish a field of operation for the words in the 
2d item, “or until my children by her shall come of age 
or marry.” We therefore construe these items of the 
will substantially as follows: The devises and bequests 
to Mrs. Alexander, as found in the 2d item, were all to 
continue during her life or widowhood, except those por- 
tions disposed of over in the 3d and 4th items, which the 
wife was to enjoy only until testator’s children by her 
shall come of age or marry. 

If any doubt remain of the correctness of the above 
construction, we think that doubt will be dissipated by 
considering the subsequent items of the will. Both the 
3d and 4th items absolutely provide for an interest in her 
after the children shall have come of age or married. 
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The 6th item is still more explicit. It fixes the termina- 
tion of her right ‘‘to the property hitherto devised,” at 
her death or marriage. 

We attach no importance to the 5th item, as bearing 
on the question of construction. That seems to stand 
alone, and it does not appear that the land therein devised 
is mentioned any where else in the will. 

We think there is nothing in the argument that this 
will creates a collective estate in Mrs. Alexander and her 
children. Evidently there was some trust for their bene- 
fit; but it wasa mere equity in the proceeds. The legal 
title wasin her. The right of the children in this prop- 
erty, before and after the termination of the mother’s 
estate, was entirely different in nature and extent; their 
remedies in different courts.—See Hammond v. Neame, 
1 Swanston, 35. 

The property in controversy in this case consists of two 
of the children of Abigail, who is mentioned in the 2d 
item of the will. Whether this property ever reverted to 
the estate of Mr. Alexander, the testator, and thus revested 
the title in his personal representative, must depend on 
the 2d, 6th and 8th items of the wilt. The language of 
the 2d item is, “should my wife marry again, my will is, 
that all the property hitherto to her devised, revert back 
into my estate,” &. The language of the 8th item is, 
“should neither (Martha or Kosciusko) survive to come 
of age, that the whole property revert into my estate,” 
&e. These are the only clauses of this will, bearing on 
this property, that make any mention of a reversion to 
the estate of the testator. Mrs. Alexander never married 
again, and is now dead. Martha, her daughter, survived 
to come of age,and married. Hence it is impossible that 
either of the contingencies, on which the property was to re- 
vert to the estate by any express provision of the will, ever 
can happen. The testator having declared there should 
be a reversion on the happening of either one of the two 
events, and having given other directions in reference to 
other events, the rule applies, inclusio unius est exclusio 
alierius. We hold, then, that under the first clause of the 
6th item, and the first clause of the 8th item, no reversion 
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of the title of the property to the estate of the testator 
was contemplated. Ifthe division of the property to take 
place on the termination of the right of the testator’s wife, 
as provided by the 6th item of the will, was to be made by 
the executor, this is a naked power without any title in 
him.—See Dean v. Dean, 7 Monroe, 304; Oneal v. Beall, 
10 B. Mon. 272. 

An argument has been suggested, predicated on the last 
clause of the 2d item of the will. That clause reads as 
follows: “Should my wife marry again, my will is, that 
all the property hitherto to her devised revert back into 
my estate, and be reserved as a fund for the maintenance, 
education and final advancement of my children by my 
said wife Martha.” The argument is, that this clause 
declares what is to be done with the property, if the title 
to the wife terminate during the minority of the children 
—namely, that it shall revert back into the estate, and be 
reserved, &e., until the children come of age or marry. It 
is contended that, under this clause, if the contingency 
had happened, the right to the slaves would have revested 
in the executor. The argument takes a further step, and 
contends that the first paragraph of the 6th item must be 
construed in connection with the last clause of the 2d 
item, and that the division spoken of in the said 6th item 
was to take place when the children should come of age 
or marry, and not sooner. The language of the 6th item 
is, “I devise that, upon the extermination [termination] 
of the right of my wife to the property hitherto devised, 
either by marriage or by death, that then all the remain- 
der of the finally undevised perishable property be divid- 
ed between my above named son and daughter, in that 
proportion that my son possess two-thirds of the whole, 
and my daughter one third.” 

As each of these clauses gives directions as to what is 
to be done with a large portion of the same property, in 
the event of the termination of the wife’s estate by mar- 
riage; and the directions are apparently repugnant, of 
course we cannot give to each clause its literal meaning. 
The 2d item, by directing that the property be reserved as 
a fund for certain purposes, continuous in their nature, is 
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somewhat repugnant to the direction found in the 6th 
item, that upon the happening of the same contingency, 
the same property is to be then divided, &e. 

We have said above that the contingency upon which 
the first of these two clauses is to become operative, never 
can happen. Hence we might dismiss its further consid- 
eration. Inasmuch, however, as the clause may enter 
into the construction of the whole will, we proceed 
briefly to state our conclusions, and the reasons on which 
they rest. 

We hold, then, that items three and six are the testa- 
tor’s exposition of what he means, when he says in the 
2d item, the property shall revert back into my estate, 
and be reserved as a fund—namely, that the land shall go 
to his son, and the personal property shall be then divided, 
in the portions there indicated. The reasons for this 
opinion are— 

1. That item six, being posterior to item two, controls 
it, if the two are repugnant. 

2. If we hold there is a reversion and reservation proper 
under each of the clauses under discussion, the two clauses 
become palpably inconsistent and repugnant, and cannot 
both be carried into effect, in this: Under the clause in 
the 2d item, both the real and personal estate mentioned 
in that clause revert back into the estate, should the widow 
put an end to her estate by marriage; while under the 
6th item, on the happening of the same event, only the 
remainder of the finally undevised perishable property would 
revert back. The 3d item gives the land to theson; and 
hence it follows, that both these clauses, under the con- 
struction contended for, could not in the nature of things 
be carried out. Under the construction which we adopt, 
all can be made operative. 

3. The construction contended for will give the lands 
exclusively to the son, on the termination of the widow’s 
life estate by death or marriage, and reserve the slaves 
and other personal property, including farming utensils, 

as a fund fcr the maintenance, education and final ad- 
vancement of the two children Martha and Kosciusko. 
These results certainly could not have been intended. 
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4, If, under the construction contended for, we hold 
that the devise to Kosciusko contained in the 8d item was 
not to take effect until he should come of age or marry, 
even though the right of his mother should determine 
before that time by her death or marriage, then we place 
this property in the following absurd category: If her 
right determined by her marriage, the whole property, both 
real and personal, under the 2d item, would revert back 
into the estate, to be reserved as a fund. On the other 
hand, if an end were put to her estate by her death, then, 
under the 6th item, only the “finally undevised perish- 
able property ’’ would revert back, leaving an intestacy as 
to this land, between the determination by death of the 
wife’s estate, and the time when the children by her 
should “come of age or marry.”’ Many of the clauses 
and expressed objects of the will would be defeated by 
this construction. 

In the conclusions we have attained on these clauses, 
we think we give effect to the general intent of the will; 
and their perfect consonance with that thoughtful precau- 
tion which usually governs in such matters, commends 
them to our cheerful approval. 

The 6th item of the will, if it stood alone and unex- 
plained by other clauses, might be held to be a residuary 
clause. This construction is precluded.by the 13th item, 
which is, in terms, a general residuary clause, later in the 
will, and more explicit inits language. Construing these 
two items together, they leave little or nothing for the 
6th to operate on, unless it be held to embrace the undis- 
posed of remainder in the personal property previously 
given to Mrs. Alexander during life or widowhood. Giv- 
ing them that construction, we carry into effect the inten- 
tion of the testator, both express and implied, to make 
provision for each of his children. Any other construc- 
tion will render items six and eight nugatory; will leave 
the remainder in this property, after the termination of 
Mrs. Alexander’s estate, undisposed of by any express 
provision in the will; and will leave these children with 
a very inconsiderable patrimony, compared with the pro- 
vision for his other children. This construction is for- 
48 
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bidden by the declared intention of the testator, that his 
wife ‘and her family may be in comfortable circumstances 
when [testator] is dead and gone ;” and by the concluding 
paragraph of this part of his will, where he says, “ Having 
disposed of my wife and younger children, as their inter- 
est and endowment are necessarily involved with hers, I 
proceed to the case of my older children.” 

We hold, then, that the 6th and 8th items in the will 
relate to the undisposed of remainder in the personal prop- 
erty mentioned in the 2d item. 

[9-10.] It was contended in argument that, as to an un- 
divided two-thirds of this property, the claim of Mrs. In- 
gram was, at the time when the assent to the legacy of 
Mrs. Alexander was given, but a contingent remain- 
der; and that such assent was not an assent to the contin- 
gent remainder. The case of Nixon v. Robins, 24 Ala. 
663, is relied on in support of this proposition. 

In the case last cited, a life estate in slaves was created 
by will in Mrs. Nixon, with a remainder in her son Thos. 
Nixon, contingent on his living to be twenty-one years 
old. No disposition was made of the intermediate interest, 
in the event Mrs. Nixon should die before Thomas at- 
tained to lawful age. She died during his minority, and 
the question was, who had this intermediate title. This 
court held; that there was a chasm between the two 
estates, undisposed of by the will, and that this interme- 
diate interest must be administered as in case of intest- 
acy. The necessary result was that, on the death of Mrs. 
Nixon, the title to the slaves revested in the executor of 
the will. The court intimated the opinion, that a new 
assent of the executor would be necessary to perfect the 
title of the remainderman, when he should attain the 
requisite age. 

The case of Nixon v. Robbins is, in its facts, unlike the 
one we are considering. Here there can be no chasm, 
no intestacy. At the termination of the first estate, the 
estate of Martha and Kosciusko attaches in possession 
under the 6th item of the will; and if that estate fail 
under the provisions of the 8th item of the will, by the 
death of one or both of the children before they come of 
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age, the willthen directs how the property shall go.—See 
1 Roper on Legacies, 403, et seq. 

We characterize the estate of Martha, the younger, 
and Kosciusko, secured to them uhder the 6th item of 
the will, as a vested legacy.—Gibson v. Land, 27 Ala. 117, 
and authorities cited; Savage v. Benham, 17 Ala. 119; 
Nixon v. Robbins, 24 Ala. 663; Travis v. Morrison, 
98 Ala. 494, and authorities on the briefs of counsel] in 
that case. This vested legacy, however, was not of the 
absolute residuum of the title. It was absolute, if both 
children should live to the age of twenty-one years. In 
the event either or both of them should die before attain- 
ing that age, then this remainder was defeated by a con- 
dition subsequent. If one lived to the age of twenty-one, 
and the other died before, the survivor was to have and 
enjoy the absolute title in the remainder. This precise 
event happened, and Mrs. Ingram is the stirvivor. We, 
then, characterize the estate of Martha S. and Kosciusko, 
under the 6th item of the will, as a vested legacy, defeasi- 
ble on a condition subsequent. 

We have shown that the entire title to this property has 
centered in Mrs. Ingram. We hold, that each successive’ 
stage in this title has accrued to her directly under the 
provisions of the will. Her legal title to the property 
did not accrue, until the death of her mother in 1853. 

We cannot assent to the argument, that a new assent 
by the executor was necessary to vest in Mrs. Ingram the 
interest to which she succeeded under the 8th item of the 
will, as the survivor of her brother. We have found no 
authority which supports the argument, and we know or 
no principle which renders such an act necessary. The 
foundation on which this whole doctrine of assent rests, 
is, that both the executor and the creditors may have their 
interests guarded. We can imagine no reason for hold- 
ing that, after an executor has once parted with his right 
to the property by assenting toa legacy, there could sub- 
sequently, on the termination of the particular estate, 
spring up a reason for a second expression of willingness 
to part with the property. We do not say a testator 
might not, by the terms of his will, render successive 
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assents necessary. ‘There is nothing in this will which 
calls for an assent to the title of Mrs. Ingram which she 
acquired as survivor of her brother. 

In Roper on Legacies, vol. 1, p. 570, it is said, “ When 
a legacy is limited to several persons in the nature of re- 
mainders by executory devise, the executor’s assent to the 
first taker will be considered an assent to those who are 
to succeed.”—See, also, 1 Roper on Legacies, 568, et seq. ; 
Sugden on Property, 64 Law Library, 285, et seq. 

We believe we have answered and refuted the five prop- 
ositions of appellant, stated above. 

[11.] It is further contended for appellant, that the 
assent to Mrs. Alexander’s legacy was an assent to the 
vested remainder; and that as Martha S. had a vested 
legacy in an undivided third part of these slaves, the pos- 
session of her mother was her possession. From these 
premises, the further position is assumed, that. when Mar- 
tha 8. intermarried with Mr. Ingram, his marital rights 
attached to this undivided third part; and as to that inter- 
est, the legal title was not in her, but in him, and he alone 
can maintain a suit for it. 

Such would doubtless have been the result, if Mrs. 
Alexander, at the time of the intermarriage of the plaint- 
iffs, had been in possession of these slaves.—See Walker 
v. Fenner, 28 Ala. 367, and authorities cited. In this 
case, however, the slaves at the time of the marriage, and 
ever afterwards, were in the hands of others, who were 
holding in their own right, and adversely to the right of 
Mrs. Ingram. Under these circumstances, the slaves did 
not pass absolutely to the husband, but were choses in 
action belonging to the wife. They could not become 
the property of Mr. Ingram, until, during the coverture, 
he reduced them to possession, actual or constructive. 
Broome vy. King, 10 Ala. 819. 

There is no error in the record, and the judgment of the 
circuit court is affirmed. 
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HOOPER vs. HOOPER. 


[BILL IN EQUITY FOR RECOVERY OF LEGACY AND SPECIFC PERFORMANCE OF TRUST 
FOR BENEFIT OF SLAVES. | 


&. When chancery court eill compel execution of testamentary trusts in favor of slaves. 
Where an executor is directed by his testator’s will to carry certain slaves 
to a non-slaveholding State for the purpose of emancipation, the chancery 
court here will recognize his authority to execute the trust, and, if he vol- 
untarily submits his administration to the court, might possess the power 
to enforce its execution ; but the slaves themselves cannot enforce the exe- 
cution of such trast; nor can they, after their removal by the executor to 
a non-slaveholding State, under an agreement between the legatees and 
distributees of the testator, maintain a bill here for the recovery of a 
pecuniary legacy, which the will directed the executor to deposit in a for- 
eign bank for their benefit after their removal, when it appears that, prior 
to their removal, the executor had made a final settlement and distribution 
of the estate before the probate court, and had been discharged by its 
decree. 


ApprsL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Crarx. 


Tue original bill in this case was filed on the 25th 
March, 1853, by the appellees, (Harriet, alias Harriet 
Hooper, a free woman of color, and her six children,) 
against Zachariah L. Hvoper and the sureties on his offi- 
cial bond as executor of John Hooper, deceased; and 
sought the recovery of a pecuniary legacy bequeathed to 
the complainants by the will of said John Hooper, and 
the specific performance by the executor of the trusts 
declared by the willin their favor. John Hooper died, 
in Dallas county, Alabama, in 1848. The material pro- 
visions of his will, which was duly admitted to probate 
by the probate court of said county, are as follows: 

“*2. It is my wish, that all my just debts be paid, and 
that my brother, Zachariah L. Hooper, act as my executor. 

“3. It is my wish, that my executor, in the first place, 
after administering on my estate, or as soon as he can do 
80, take Harriet, a yellow woman, and her six children, 
(namely, Ellen, William, Mary Jane, Zachariah, Eliza 
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Ann, and Joseph,) to the State of Ohio, and free them 
there; settle them comfortably in the country, (not in a 
city,) and, after settling Harriet and her six children as. 
above named, my executor is requested to place in some 
solvent bank in Ohio the sum of ten thousand dollars, to 
be used in the following manner—that Harriet and her 
six children are to be supported from the interest of the 
ten thousand dollars; the principle is not be used, unless 
Harriet marries—then she may draw her proportional part 
of the principal; and the same may be done with eaeh 
child’s proportional part, as they become of age or marry. 

“4. It is my wish, that Harriet and her six children 
have all my beds and bed-clothing, and my set of knives 
and forks. 

“5. My executor is requested to pay all the expenses 
of conveying and settling Harriet and her six children, as 
above named, out of my estate before a division takes 
place; after which, I wish him to give to his oldest 
daughter, Elizabeth Hooper, a little girl, about three 
years old, named Alice. Leathy and Clary are to be so 
allotted as to go to my brother, Henry Hooper. John is 
to be sold, and the money divided among my heirs. 
Dick is to be sold, if thirteen hundred dollars can be ob- 
tained for him, in order that he may remain in the State 
of Alabama. My property is to be equally divided be- 
tween my brothers and sisters, with the exception of my 
brother, Zachariah L. Hooper; and as a compensation for 
his trouble, I will him a double interest in my estate, 
provided he carries my will into execution; and if not, 
he is to have but a fourth of one share.” 

The bill alleged, that the complainants were “resident 
citizens and free persons of color in the State of Ohio; 
that they were all the slaves of said testator at the time 
of his death; that they were removed to Ohio immedi- 
ately after the death of said testator; that on the 18th 
February, 1850, “final settlement was made by said exec- 
utor of the estate of said John Hooper, deceased ;”’ that 
it appeared by this settlement, that the several brothers 
and sisters of the testator “ had consented in writing, and 
repeated their consent in person and by their attorneys, 
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that complainants were and should forever hereafter be 
free—that said executor should retain for their use and 
benefit, out of each of said distributive shares, the sum 
of three hundred dollars, which being deducted from each 
of their legacies, and the sum of twelve hundred dollars 
being allowed to the executor as his commissions, a bal- 
ance of $22,301 59 was left in the hands of the executor,” 
which sum was distributed among said distributees, “and 
said executor was then and there discharged ;’’ that this 
decree was not binding on the complainants, because they 
were not parties to the settlement; that said sum of 
eighteen hundred dollars, referred to in said settlement 
as being retained by the executor, was all that they had 
ever received from the estate of said testator; that the 
executor failed and refused to pay over to them, or to de- 
posit for them in some bank in Ohio, the sum of money 
bequeathed to them by said testator; that he had not set- 
tled them in comfortable circumstances, as the will direct- 
ed him to do; that all the other legatees had been paid 
in full, and had acknowledged satisfaction of record, and 
that all the debts of the estate had been paid. The 
prayer of the bill was for a specific performance of the 
trusts created by the will in favor of the complainants, 
the payment of the pecuniary legacies, with interest, and 
for general relief. 

The executor answered the bill; demurring to it for 
want of equity, and for non-joinder and misjoinder of 
proper parties; alleging and insisting, that the provisions 
of the will in favor of the complainants, if not invalid, 
conferred a discretionary power of execution on him, 
which he was not willing to exercise without the consent 
of all the legatees; that they all agreed, ‘‘as a compro- 
mise of the whole matter, and as a gratuity on their part,”’ 
that the sum of three hundred dollars should be retained 
by him out of each of their legacies, to be expended in 
the removal and settlement of the complainants in Ohio; 
that this was accepted by the complainant Harriet, in be- 
half of herself and her children, in full satisfaction of 
their claims under said will, if any they had, and, if they 
had none, then as a gratuity ;”’ that respondent, “in the 
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exercise of the authority vested in him by this agreement, 
as well as by law,” carried the complainants to Ohio, 
bought for them a house and lot, on which they were 
located comfortably and decently, and deposited the bal- 
ance of the funds in his hands to their credit in a bank; 
and that in thus acting, “respondent in no wise acted as 
executor of said estate, but as one of the distributees, and 
as empowered by the others to so do for them.” 

The chancellor overruled the demurrer to the bill for 
want of equity, and held, on final hearing on pleadings 
and proof, that the complainants were entitled to recover 
the pecuniary legacy bequeathed to them by the testator, 
although they were carried to Ohio by the executor, after 
he had entered on the duties of the trust, under and by 
virtue of the agreement among the legatees; but he dis- 
missed the bill as to the sureties of the executor, and 
ordered it to stand over that the other legatees might be 
brought in. 

A supplemental bill was afterwards filed; bringing in 
Francis M. Hooper as a defendant; and alleging, that all 
the other legatees were non-residents, and had no property 
in this State. Francis M. Hooper filed an answer, adopt- 
ing the answer of his co-defendant, Zachariah L. Hooper. 
A reference to the master was afterwards ordered, to as- 
certain the amounts which each of the defendants had 
received from the testator’s estate, the amount which the 
complainants had received, the amount expended in their 
removal by the executor, the time of their removal, &c. 
The master reported, that the complainants were taken to 
Ohio “on or about the month of March, 1850 ;” that the 
amounts received by them, and expended by the executor 
in their removal, were substantially as above stated; and 
that each of the defendants had received from the estate, 
on the 18th February, 1850, the sum of $3,716 59. The 
chancellor, on final hearing, confirmed the master’s report, 
and rendered a money decree against each of the defend- 
ants, for the amount received by them respectively from 
the estate, with interest from the time it was received. 

The several decrees of the chancellor are assigned as 
error, by each of the defendants separately. 
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Gro. W. Gayz, and Wm. M. Byrp, for appellants. 
Joun T. Mor@an, contra. 


RICE, C. J.—The law, as declared in Atwood’s Heirs 
v. Beck, adm’r, 21 Ala. 590, puts emancipation by the 
owner of a slave, and by the owner’s executor under the 
direction of the will, exactly upon the same footing, ex- 
cept as to the executor’s liability to creditors. It proceeds 
upon such reasoning as the following: that as the owner, 
during his life, may lawfully carry his slave to a non- 
slaveholding State, for the purpose of there granting him 
his freedom, so, after his death, his executor may do the 
like thing, acting in autre droit, in execution of a trust 
declared by his will.—See Thompson v. Nowlin, 8 Iredell’s 
Eq. Rep. 82. 

From that position and reasoning it plainly follows, 
that in the case of a trust in a will, that a slave should 
be taken out of this State to a non-slaveholding State,. 
and be there set free, the rule cy pres is not adopted or 
applied; that the court cannot order him to be carried 
abroad, for the purpose of emancipation; and that until 
he is carried, in execution of the trust, to the State to which 
the will directs him to be carried, he does not acquire the 
capacity of a free man, but remains subject to the disabil- 
ities of aslave. As the rule cy pres would not be adoptea 
as against the owner, nor he be compelled by the court to 
carry his slave to another State for the purpose of emanci- 
pation, although he had declared in writing that he would 
so do; so, that rule will not be adopted as against the 
owner’s executor, nor will he be compelled by the court, 
at the instance and suit of the slave, to carry him to the State 
to which the will directs him to be carried for the purpose 
of emancipation. The court of chancery will recognize 
the authority of the executor to execute the trust, and, if 
by his bill he submits the administration to that court, it 
might possess the power to enforce its execution, 9s a con- 
dition of giving its aid and relief to him. But the slave 
cannot enforce its execution by suit.—Abercrombie v. 
Abercrombie, 27 Ala. 489. The trust is one of that class 
which may be valid, and yet not capable of being enforced 
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against the trustee, by judicial tribunals.—Atwood v. 
Beck, supra. 

It must be borne in mind, that “ our law recognizes no 
other status than that of absolute freedom, or absolute 
slavery,” (Abercrombie v. Abercrombie, supra ;) and that 
the emancipation of aslave cannot, by will, be consum- 
mated in this State. Notwithstanding the direction in 
the will, that the slave be removed to a non-slaveholding 
State, and be there set free, the disabilities of the slave 
continue, until he is removed from this State. Such di- 
rection in the will confers no right whatever on the slave, 
until he is removed from this State to the non-slaveholding 
State, in the execution of the trust declared by the will. Until 
such removal, the trust as to his emancipation is inopera- 
tive; and a bequest of money to him, or in trust for his 
benefit, cannot vest in him, nor be enforced by suit in his 
name.—Graves v. Allan, 13 B. Monroe, 190; Jones v. 
Lipscomb, 14 B. Monroe, 296. 

The complainants in the case at bar were the slaves of 
John Hooper at the time he executed his will, and at the 
time of his death. At both those periods, they were in 
the State of Alabama, and remained in Alabama, as slaves, 
until after the will of said Hooper (who died in 1848, in 
Dallas county, Alabama) had been duly admitted to pro- 
bate in the probate court of said county of Dallas, and 
until after the estate of said testator had been finally set- 
tled, his entire property, except the complainants, had 
been divided and distributed, and the executor discharged 
from his office, by the decree of said probate court. 

It was by virtue of an agreement made between the 
free white legatees, at or shortly before said final settle- 
ment of the estate of the testator, that the complainants 
were not divided with the other property of the testator, 
but were removed from this State to Ohio. 

Upon the facts as presented by the record, it is clear 
that, if the complainants are “free persons of color in 
the State of Ohio,” as they allege in their bill, they did 
not obtain their freedom under the will of the testator ; nor 
until after the final settlement of the estate, and the discharge of 
the executor from his office, by the decree of the probate 
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court having jurisdiction to decree that final settlement 
and that discharge. Their removal from Alabama to 
Ohio was not by the executor as executor; for he had, be- 
fore that, duly ceased to be executor; nor was it under or 
by virtue of the will of the testator ; but it was after, and 
under and by virtue of the aforementioned agreement 
made between the free white legatees; and in making 
that removal, the former executor acted not as executor, 
but as the mere agent or servant of the parties to that 
agreement. Conceding, then, that the complainants are 
free, as they allege, they derived their freedom from that 
agreement. They have no other ground upon which to 
rest their claim to freedom. When they claim it under 
that agreement, as they must if they claim it at all, they 
must take it upon the terms therein specified, and not 
upon the terms of the will. And the terms of that agree- 
ment do not give any support to the claim to the $10,000, 
or to any other claim asserted here by their bill, but are 
inconsistent with such claim. 

Before the complainants acquired their freedom or any 
civil rights, and whilst they and their incapacities as slaves 
were continuing in Alabama, the fund in which they here 
claim to participate was distributed amongst the free white 
legatees by the final decree of said probate court in the 
exercise of its jurisdiction. That final decree was made 
in February, 1850. The bill was not filed until March, 
1853,—more than three years after said final decree. No 
fraud or mistake in obtaining or rendering that final 
decree is shown. Upon the facts as they appeur in the 
record, we deem it clear, that even if the complainants, 
under the aforementioned agreement, acquired their free- 
dom after such final decree, such subsequent acquisition 
of freedom cannot confer on them a right to enforce the 
claim they here make to a participation in the fund or 
property which was distributed by final decree as afore- 
said before they became free, and more than three years 
before they filed their bill to enforce their claim. 

The decree of the chancellor is erroneous, and is re- 
versed; and this court, proceeding to render such judg- 
ment as the chancellor should have rendered, doth order, 
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adjudge, and decree, that the complainants’ bill be dis- 
missed, and that Harriet Hooper and her security for costs 
pay the costs of the court below, and that Harriet Hooper 
pay the costs of the appeal to this court, for which execu- 
tion may issue. 





IKELHEIMER vs. CHAPMAN’S ADM’RS. 


[DETINUE FOR SLAVE, BY ADMINISTRATUR DE BONIS NON AGAINST PURCHASER FROM 
ADMINISTRATOR IN CHIEF, } 


1. How administrator must declare—The words “as administrators,” following 
the names of the plaintiffs in the marginal statement of the parties, and in 
the commencement of the complaint, without an averment of the intestate’s 
name, are mere surplusage, and do not indicate the character in which the 
plaintiffs sue. 

2. Variance.—Under a complaint in detinue by an administrator, suing indi- 
vidually, a recovery cannot be had on proof of title in his representative 
capacity, when he has not had prior possession of the property. 

3. Amendment of complaint.—Where the plaintiff is described in the summons 
as suing in his representative capacity as administrator, and in the com- 
plaint as suing individually, the complaint may be so amended, (Code, 
§ 2403,) as to make it conform to the summons. 

4. Validity of grant of administration.—An order of the probate court, granting 
letters of administration de bonis non, cannot be held void, in a collateral 
proceeding, because it does not show the appointment and removal, resig- 
nation or death of the administrator in chief. 

5. Jurisdiction of probate court to grant administration —The jurisdiction of the 
probate court, in the matters of the grant of letters testamentary and of 
administration, and of orphans’ business, is founded on constitutional pro- 
visions, (Art. V, § 9,) and is original, general, and unlimited. 

. Jurisdiction of probate court to order sale of personalty.—The jurisdiction of the 
probate court, to order a sale of the personal property belonging to a dece- 
dent’s estate, is derived solely from the statute, (Code, §§ 1743, 1796,) and 
is special and limited ; consequently, it has no jurisdiction to make an order 
of sale, on the petition of the administrator, which does not specify the 
purpose and object of the sale. (Stone, J., dissenting.) 

Authority of administrator to sell personal property—In this State, an admin- 

istrator has no authority to sell the personal property belonging to his in- 

testate’s estate, except under an order of court in the cases specified by 
law : the provisions of the Code, (§§ 670, 1743, 1796,) amount to an implied 
abrogation of his common-law right to sell. 
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"APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. E, W. Prrrus. 


Tuts action was brought by James L. Evans and Thos. 
G. Portis, against Edward Ikelheimer. In the summons 
the plaintiffs were described as “administrators de bonis 
non of Ellen Chapman, deceased;” in the marginal state- 
ment of the names of the parties in the complaint, they 
were described as ‘‘Evans & Portis, as administrators, 
plaintiffs; and in the commencement of the complaint 
it was averred, that “the plaintiffs, as administrators de 
bonis non, claim of the defendant,” &c.; but the complaint 
did not otherwise show that they sued in their represent- 
ative character. The action was brought to recover two 
slaves, which the defendant claimed under a purchase 
from the administrator in chief of said Ellen Chapman, 
at a public sale made by him under an order of the 
orphans’ court. The defendant pleaded, in short by con- 
sent, non detinet, and ne unques administrator ; and the trial 
was had on issues joined on these pleas. 

On the trial, as appears from the bill of exceptions, the 
plaintiffs read in evidence their letters of administration, 
which were granted by the probate court of Dallas on the 
16th December, 1856, and which were in the usual form. 
The defendant “ objected to the introduction of said let- 
ters to the jury,” without specifying any ground of ob- 
jection to them, and reserved an exception to the overrul- 
ing of his objection. The plaintiffs also proved title to 
the slaves in their intestate, possession by her at the time 
of her death in 1853, the defendant’s possession at the 
commencement of the suit on the 19th December, 1856, 
the value of the slaves, and of their annual hire; that 
Benjamin Y. Beene was the administrator in chief of their 
intestate, and that he died in the summer of 1856. The 
defendant then proved the execution of the bill of sale 
for the slaves from said Beene, which was read in evidence 
to the jury without objection from the plaintiffs, and far- 
ther proved, “that said slaves were sold publicly before 
the door of the post-office in Selma, on the 30th June, 
1855; that said Beene, as administrator of Ellen Chap- 
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man, gave more than thirty days previous notice of the 
time and place of said sale, in a newspaper published in 
Selma; that said sale was made in conformity to said 
notice; that said Beene was present at the sale, and one 
John M. Strong was the auctioneer; that there was an 
ordinary number of persons in attendance at said sale; 
that the defendant bid off said slaves at the sale, as the 
agent of A. Collenburger & Co., who had obtained a 
judgment against said Beene, as administrator as afore- 
said, on an account contracted by said intestate in her 
lifetime, and to whom said bill of sale was made; and 
that the purchase-money therein specified was paid in full, 
partly by entering satisfaction of said judgment, and the 
balance in money.” 

The defendant then read in evidence to the jury, with- 
out objection on the part of the plaintiffs, several orders 
of the probate court in the matter of the estate of said 
intestate, which were in these words: 

“ Regular probate court, January term, 1854. Ordered, 
that Robert King, Hugh Ferguson, John J. Strowbridge, 
Reynolds and H. T. Baugh be, and they are hereby, 
appointed appraisers of the personal property belonging 
to the estate of Ellen Chapman, deceased, and that they 
make due return to this court of their proceedings in the 
premises.” 

“Regular probate court, January term, 1854. In the 
matter of the estate of Ellen Chapman, deceased. This 
day came Benjamin Y. Beene, and applied to be appointed 
administrator of the estate of Ellen Chapman, deceased; 
and thereupon entered into bond, in the sum of $10,000, 
with Stark Hunter and W. E. Ryder [as] his sureties, and 
took the oath prescribed by law. It is ordered by the 
court, that said bond, so taken as aforesaid, be approved 
and recorded. Ordered, that Benjamin Y. Beene be, and 
he is hereby, appointed administrator of said estate, and 
that letters of administration issue to him accordingly.” 

“Special probate court, February 6,1854. In the mat- 
ter of the estate of Ellen Chapman, deveased. This day 
came Benjamin Y. Beene, administrator of said estate of 
Mrs. Ellen Chapman, deceased, and returned an appraise- 
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ment. This day came-Benjamin Y. Beene, administra- 
tor of said estate, and applied for leave to sell the personal 
property belonging to said estate: It is therefore ordered 
by the court, that said administrator have leave to sell the 
personal property belonging to said estate, on a credit of 
six months, after giving thirty days notice as required by 
law, and that he make due return according to law, &c.” 
“Special probate court, February 9th, 1854. In the 
matter of the estate of Ellen Chapman, deceased. This 
day came Benjamin Y. Beene, administrator of the estate 
of Ellen Chapman, deceased, and applied for leave to sell 
the perishable property belonging to said estate. It is 
therefore ordered by the court, that said administrator 
have leave to sell the same on the premises, on a credit of 
six months, after giving thirty days notice of the time 
and place of sale, and that he make due return of such 
sale to the court within two months thereafter.” 
“Regular probate court, December 16th, 1856. This 
day came James L. Evans and Thomas J. Portis, and 
applied to be appointed administrators de bonis non of the 
estate of Ellen Chapinan, deceased; and thereupon en- 
tered into bond, in the sum of $3,000, with E. Y. Ulmer 
as their surety, and took the oath prescribed by law. It 
is therefore ordered by the court, that said bond, so taken 


as aforesaid, be approved and recorded. Ordered, that . 


James L. Evans and Thomas G. Portis be, and they are 
hereby, appointed administrators de bonis non of said es- 
aate, and that letters of administration issue to them 
accordingly.” 

This being all the evidence in the case, the court charged 
the jury, “that said Beene had no authority, by virtue of 
his appointment as administrator by the probate court of 
Dallas, to sell said slaves; that the orders of said court 
read in evidence, bearing date the 6th and 9th February, 
1854, conferred no authority on said Beene, as adminis- 
trator as aforesaid, to sell said slaves; and that the order 
of said court, appointing plaintiffs administrators de bonis 
non of said estate, and the letters thereon issued, both of 
which were read in evidence, were valid, and conferred 
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on plaintiffs the authority to act and sue as administra- 
tors de bonis non of said intestate.” 

The defendant excepted to this charge, and asked the 
court to instruct the jury, “that if they believed the evi- 
dence, they must find a verdict for the defendant ;” which 
charge the court refused to give, and the defendant 
excepted. 

The charge given by the court, and the refusal to charge 
as requested, are now assigned as error. 


Byrp & Mor@ay, for the appellant. 
Aex. Wurtz, and N. R. H. Dawson, contra. 


WALKER, J.—The judgment in this case must be 
reversed, because the words “administrator,” in the 
marginal description of the case accompanying the com- 
plaint, and the words “as the administrators de bonis non” 
in the complaint, are unmeaning and useless, without a 
statement showing of what estate the plaintiffs are admin- 
istrators. The complaint can not be aided by reference 
to the summons, especially as there is no word of refer- 
ence in the complaint tothe summons. The court should 
have regarded the complaint as by the plaintiffs in their 
individual capacity, and charged the jury, if they believed 
the evidence, to find for the defendant.—Crimm v. Craw- 
ford, 29 Ala. 623; Agee v. Williams, 27 Ala. 644; Gib- 
son v. Land, 27 Ala. 117. The defect in the complaint 
can be amended in the court below, as it in all probability 
would have been on the trial, if the attention of the court 
had been called to the point. 

Anticipating an amendment of the complaint, and pass- 
ing upon the merits of the case made by the evidence, as 
did the court below, we decide, that the plaintiffs’ letters 
of administration were valid; that the sale under which 
the defendant claims was void, and that the plaintiffs have 
a right, in their representative capacity, to recover the 
property. 

The order of the probate court of Dallas county, ap- 
pointing the plaintiffs administrators de bonis non, does not 
recite any jurisdictional fact. That omission does not 
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authorize the court to treat the order as void, on a collat- 
teral impeachment. By the constitution of the State of 
Alabama, (Art. V, § 9,) the general assembly is invested 
with power to establish in each county within this State 
a court of probate, for the granting of letters testament- 
ary and of administration, and for orphans’ business. 
The probate court has, by virtue of this provision of the 
constitution, a specific grant of unrestricted jurisdiction 
over the granting of letters testamentary and of admin- 
istration. It is, therefore, as to those subjects, a court of 
general jurisdiction. Its jurisdiction is, thus far, of con- 
stitutional, not statutory origin. As soon as the court 
was created, that jurisdiction attached, without the aid 
of astatute. The constitution, as to those subjects, be- 
stows a jurisdiction which is original, unlimited and 
general. 

The grant of jurisdiction over orphans’ business does 
not invest the court with authority to order the sale by 
the administrator of personal property. It required a 
statute to bring the subject of the sale of personal property 
within the jurisdiction of the court. No power apper- 
tained to any court to make such an order, until it was 
bestowed by the statute. It is said in the case of Wyman 
v. Campbell, 6 Port. 232, that legislation is the only 
source, whence the orphans’ court derived its jurisdiction 
to order the sale of lands; and, as to that eubject, it has 
been invariably held a court of limited jurisdiction. The 
power to order a sale of personal property is equally the 
creature of the statute, and a distinction between the two 
is without reason. The court of law has, by virtue of a 
statute, jurisdiction over garnishment, to be exercised in 
a mode prescribed; and it is deemed, as to that matter, a 
court of special jurisdiction.—Gunn v. Howell, 27 Ala. 
663. It is clear to our minds, that the probate court, in 
ordering a sale of personal property, exercises a special 
power conferred by a statute, which prescribes the cir- 
cumstances under which it is to be exercised; and we are 
bound either to decide that it is, guoad hoc, a court of spe- 
cial jurisdiction, or to abrogate a principle which runs 
through all of our cases, with, perhaps, a single exception, 
44 
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from Minor’s Reports to 29 Alabama, and which has a 
universal sanction in the English common law. We refer 
to our decision in Wyatt’s Adm’r v. Rambo, 29 Ala. 517, 
for a collection of the cases, and a fuller discussion of the 
subject. 

Under section 1748 of the Code, the jurisdiction of the 
court is dependent upon the fact, that the administrator 
makes application to sell for the payment of debts. It is 
certainly not enough to authorize the court to sell, that 
the administrator makes an application. The application 
to sell must be for the purpose authorized by law. Such 
is the necessary result of the decisions of this court on 
kindred questions.—See the cases collected in Shepherd’s 
Digest, 186 and 187. 

There is no distinction between the character of the 
jurisdiction which the probate court exercises over the 
appointment of administrators and of administrators de 
bonis non. The duties of an administrator were first cre- 
ated by the statute 13th Edward I, ch. 19. Until the 
enactment of the statute 31st Edward III, ch. 11, the 
ordinary was the administrator. That act directed the 
appointment of the friends of the deceased. By the 
statute 21st Henry VIII, ch. 5, the appointment was 
directed to be made from the next of kin. Under it, 
the ecclesiastical courts appointed administrators de 
bonis non, as well as administrators in chief. ‘There 
never was a time when, upon the death of an ad- 
ministrator, the trust passed to his representative. The 
executor of an executor was the executor of the first tes- 
tator; but the case was different as to administrators. 
The reason for this difference was, that upon the payment 
of debts and legacies, the surplus of the goods belonged 
to the executor proprio jure, and the authority of the 
executor was founded on the special confidence of the 
testator. On the other hand, the administrator was but 
an officer, on whom the deceased had imposed no trust or 
confidence.—Vaughan, 182; 2 Bla. Com. 506; 1 Peters- 
dorf’s Abr. 247; 4 Bac. Abr. 23, Ex’rs and Adm’rs, B. 2; 
Went. on Ex’rs, 215. Under the English law, the author- 
ity to appoint administrators embraced administrators de 
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bonis non. So the provision of the constitution, which 


gives jurisdiction over the grant of administrations, 
includes administrations de bonis non. 

We do not assent to the position taken for appellant, 
that the administrator still has his common-law power to 
sell the personalty of his intestate, without an order of 
court. That power is taken away by necessary implica- 
tion. If sections 1743 and 1796, which authorize orders 
to sell for the payment of debts and for distribution, do 
not, of themsel:es, take away the power of voluntary 
sale, which appertained to the administrator at common 
law, there is no room for doubt that it is taken away by 
other provisions of the Code. Section 670 of the Code 
gives the probate court jurisdiction over the sale of per- 
sonal property, in the cases defined by law. Other sec- 
tions define the cases in which the jurisdiction is to be 
exercised, and those cases are the only ones in which an 
administrator could sell, without the commission of a devas- 
davit at common law. It is thus shown, that the jurisdic- 
tion to order sales, in all the contingencies required in 
the progress of the administration, is given to the probate 
court, which must have the effect of denying the power 
to the administrator. 

There is another argument by which the conclusion 
must be attained, that the power of sale without an order 
is denied to the administrator. It is a correct principle, 
that the common law relative to any subject is superseded 
by a revision of the whole of that subject by the legisla- 
ture.—Commonwealth v. Cooley, 10 Pick. 87; Sedgwick 
on Statutory and Constitutional Law, 126. The legisla- 
tion of this State, found in the Code, in reference to the 
sale of the personalty of the estates of intestates, covers 
the entire ground, is a revision of the entire subject, and 
is evidently designed to place it altogether under statutory 
control. For this reason, the common-law power of an 
administrator to sell ad libitum must be regarded as taken 
away. 

The judgment of the court below is reversed, and the 
cause remanded. 
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STONE, J.—As this case, in a material point of view, 
rests on the case of Wyatt v. Rambo, 29 Ala. Rep. 510, in 
which I did not sit, I propose in this opinion to express 
my views of, and to dissent from, both that case and this. 
In doing so, I will be compelled to discuss the subject some- 
what in detail. 

The office of administrator was created in England by 
the statute 31st Edward III, ch. 11. The powers of ad- 
ministration had been previously exercised, at different 
times, by the ordinary and the clergy; and hence, the 
statute did not create the functions of the administrator, 
but merely the agent by which those functions were to 
be performed.—2 Kent’s Com. (8th edition,) 508. The 
office being created, and the administrator appointed to 
fill it, he became the personal representative of the intest- 
ate, as an executor was the personal representative of a 
testator; and there attached to his office certain powers 
and duties. 

In 13th Edward I, it was enacted, that the ordinary, 
who then had charge of deceased intestate’s effects, should 
pay the debts against such estate, so far as the goods of 
decedent extended. In Snelling’s case, 5 Rep. 82, it was 
resolved, that if the ordinary took the goods into posses- 
sion, he was chargeable with the debts of the intestate at 
common law.—1 Lomax on Executors, (2d edition,) 260. 
In 2 Kent’s Com. (8th edition,) 515, speaking of adminis- 
trators, it is said, ‘‘ His powers and duties, under the com- 
mon law of the land, may be summarily comprehended in 
the following particulars: 1. He is to make an inven- 
tory,” &. On p. 517 it is said, “ After completing the 
inventory, the duty of the administrator is, to collect the 
outstanding debts, and convert the property into money, 
and pay the debts due from the intestate. He must sell 
the personal property, so far asit may be necessary for the 

payment of debts and legacies, beginning with articles not 
required for immediate family use, nor specifically be- 
queathed.” The distribution of the personal estate is of 
purely statutory origin.—2 Kent’s Com. 525. 

It cannot be controverted, that in the absence of stat- 
utes passed by our own legislature, the administrator had 














JUNE TERM, 1858. 685 


Ikelheimer v. Chapman’s Adm’rs. 








power to sell the property of intestates, publicly or pri- 
vately, either with or without an order. His appointment 
vested in him the ditle to the personal estate of his intest- 
ate; and that ownership, with the power of disposition, 
was untrammeled.—2 Williams on Executors, 602. “It 
is a general rule of law and equity, that an executor or an 
administrator has an absolute power of disposal over the 
whole personal effects of the testator or intestate; and 
that they cannot be followed by creditors, much less by 
legatees, either general or specific, into the hands of an 
alienee.”—Whale v. Booth, 4 T. R. 625; Nugent v. Gif- 
fard, 1 Atk. 463; 1 Lomax on Executors, (2d edition,) 560, 
558, 559, 561. 

The doctrine was well settled at the common law, that 
an executor or administrator could apply the assets of the 
estate to the payment of his own debts; and this right 
was not limited to mere money assets. It extended to a 
mortgage term of the testator.—Mead v. Lord Orrery, 
8 Atk. 285; 2 Williams on Executors, 602; 1 Lomax on 
Executors, 558-9. In Whale v. Booth, Lord Mansfield 
said, ‘“‘ Assets of an estate cannot be followed into the 
hands of the vendee of an executor or administrator, un- 
Jess there be fraud in the sale. If, at the time of the 
alienation, the purchaser knows they are assets, this is no 
evidence of fraud.’”’ The case of McLeod v. Drummond, 
14 Vesey, 859, (S. C. 17 Vesey, 158,) although perhaps 
the strongest English case against the doctrine, does not 
deny the right of the executor to pledge assets for the 
payment of his own debts. “Ona sale of assets by an 
executor, the purchaser is, generally speaking, absolved 
from all inquiry with respect to debts and legacies. The 
law gives the executor the power of sale for the payment 
of debts; his sale may be presumed to be made for that 
purpose; and that presumpticn sustains the authority of 
the executor, and gives protection to the purchaser.” 
1 Lomax on Executors, 560-1; Mead v. Lord Orrery, 
3 Atk. 235. 

Having ascertained what was the common-law doctrine 
on this question, let us next consider, what changes or 
innovations were introduced by the act of 1809. We 
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will, perhaps, best understand the intention ot the legisla- 
ture, and the meaning of the language found in this stat- 
ute, by a brief review of our legislation on this subject. 
Their intention is much better ascertained by considering 
the law as it then stood, than by considering the entire 
system as now perfected. That intention, if we can 
ascertain it, should be with us a governing principle, and 
we should construe this statute as we would have con- 
strued it, had it been brought before us the day after its 
enactment. 

The first enactment on this subject was approved March 
12, 1803.—Toul. Dig. 824. Section twenty provided for 
the appointment of administrators. Section twenty-one, 
after defining the general powers of the chief-justice of the 
orphans’ court, declared as follows: ‘* And whenever he 
[the chief-justice of the orphans’ court] may deem it 
necessary to appoint an administrator, or administrators, 
to collect together the goods of the deceased, for the pur- 
pose of depositing them in the hands of the said chief- 
justice, out of which he shall pay the debts of the de- 
ceased, and be liable in law as other administrators.” 

There was no statute, changing or altering this in any 
particular, until December 3, 1810, when the clause of 
the act of 1803 ubove copied was repealed.—Toul. Digest, 
180, § 4. 

The powers of the administrator, then, with the excep- 
tion of the change wrought by the act of 1803, supra, 
remained substantially as they were at common law, until 
and up to the enactment of the statute of 1809, Clay’s 
Dig. 223, § 13; Toul. Digest, 334, § 1. That statute was 
introductive of entirely new rules. 

In Heydon’s case, 3 Rep. 8, it was resolved by the 
barons of the exchequer, “that for the sure and true in- 
terpretation of all statutes in general, (be they penal or 
beneficial, restrictive or enlarging of the common law,) 
four things are to be discussed and considered: 1. What 
was the common law before the making of the act? 2. 
What was the mischief and defect for which the common 
law did not provide? 8. What remedy the parliament 
hath resolvea and appointed to cure the disease of the © 
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commonwealth? and 4. The true reason of the remedy ?”’ 
In Huffman v. The State, 29 Ala. R. 40, we applied these 
rules of construction to a statute which made an indicta- 
ble offense out of an act theretofore indifferent: a mere 
malum prohibitum. If these rules were correctly applied 
to the case cited, they are certainly not inapplicable to 
the act of 1809, which is remedial in its character. 

Let us apply these rules to the act of 1809. We have 
shown above what the common law was on this subject. 
Centuries of abuse, growing out of the power of the exec- 
utor or administrator to sell or pledge the property of the 
estate privately, or even to apply it to his own purposes, 
disclosed the mischief and defect for which the common 
law did not provide. This mischief and defect were rem- 
edied, when the legislature declared, “It shall not be 
lawful” for any personal representative “to take the 
estate, or any part thereof, at the appraised value, or to 
dispose of the same at private sale.” —Toul. Dig. 384, § 1. 
This was the remedy which the legislature resolved and 
appointed to cure the disease. What, then, is the true reason 
why the legislature declared, “it shall be the duty of the 
executor, administrator,” &c., “to apply to the orphans’ 
court of their county for an order of sale,” &c. Wyatt v. 
Rambo makes this application by the administrator, the 
jurisaictional fact ; and because the record in that case did 
not recite such application, the order of sale, and the sale 
y under it, were pronounced void, though the question arose 
collaterally.—29 Ala. 510. 

My understanding of the theory of the opinion in Wyatt 
v. Rambo, is this: Although the orphans’ court may grant 
an order to sell personal property, and although the admin- 
istrator may sell under such order when properly granted ; 
yet, it is necessary to the validity of the. order that it 
shall appear to have been granted on the application of 
the administrator. Now, when it is remembered that the 
statute we are considering was the first enactment which 
required, or even authorized, an order of sale; and that 
before that time the administrator had an unlimited power 
of sale without such order, I do not think the above is the 
true theory of the statute. Abuse of power by the admin- 
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istrator, not by the orphans’ court, was the mischief which 
the statute was designed to remedy, as its language clearly 
imports. 

Again: The act of 1809 subordinates the administrator 
to the orphans’ court, in this, that it forbids him to sell 
without obtaining the sanction and permission of that 
tribunal. He does obtain its sanction and permission, 
and sells under its order. The opinion of my brothers in 
Wyatt v. Rambo holds the sale void, because the per- 
mission was given apparently without being asked for. 

When I speak of an application to be made by the ad- 
ministrator, I do not, of course, mean to charge that any 
sort of application would do. In Wyatt v. Rambo, the 
record failed to show that any application had been made. 
The question was not what the application should con- 
tain, but whether the silence of the record on the subject 
of an application invalidated the order. 

Wyatt v. Rambo does not hold that an order to sell 
personal property would be invalid, if it failed to affirm 
that a necessity existed for the sale. It leaves that ques- 
tion open; declaring that “it is unnecessary to inquire 
whether the application of the administrator and the 
necessity must both be shown, or whether the jurisdiction 
is maintainable in the absence of either.” If it had 
affirmed that an order to sell personal property, which 
did not affirm the necessity for a sale, would have been 
pronounced void in a collateral proceeding, and. this 
notwithstanding the record recited that application had 
been made, it would have overturned an unbroken chain 
of decisions of this court, commencing with Wyman v. 
Campbell, 6 Porter, 242, and ending with King v. Kent, 
29 Ala. 542, which collects most of the authorities. The 
rule is, that after jurisdiction attaches—which takes place 
on the presentation of a proper petition or application— 
all the after proceedings are mere questions of irregularity. 
For such, the order might be reversible on direct appeal ; 
but coming up collaterally, they avail nothing. This 
being the rule in cases for the sale of land, of course we 
could not require greater strictness in sales of personal 


property. 
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The first clause of the act of 1809 is negative in its 
terms. Its language is, “It shall not be lawful for any 
executor or executors, administrator or administrators, 
guardian or guardians, to take the estate, or any part 
thereof, of any testator or intestate, at the appraised 
value, or to dispose of the same at private sale, except 
when the same is directed by the will of the testator.” 
This clause is prohibitory in its terms, and, to the extent 
of its provisions, takes away these common-law powers of 
the personal representative. Any act in violation of this 
clause would be necessarily void.-Weir v. Davis, 4 Ala. 
442; Fambro v. Gantt, 12 Ala. 805; Ventris v. Smith, 
10 Peters, 174-5. The other provisions of this section, 
except those which prescribe the length of notice of sale, 
and the terms of credit, are affirmative in form, without 
any prohibitory words. The rule is, that affirmative stat- 
utes, or affirmative clauses in a statute, do not necessa- 
rily repeal the common law, but are either directory or 
cumulative, dependent on the nature of the subject. 

The legislature, in clear language, declared these disa- 
bilities. Ifthey had intended to impose others, nothing 
would have been easier, or more natural, than that they 
should have expressed that intention. Their minds were 
directed to the subject, and they knew how to express 
prohibitions. If they believed that administrators should 
be prohibited from selling property, until they had applied 
for an order, should they not have said so in terms? Is 
not the fact that they expressed certain prohibitions, and 
omitted others, strongly persuasive to show that the 
omission was intentional? Jnclusio unius est exclusio alte- 
rius. 

Another view: In 1809, no statute had been passed 
directing or authorizing a petition, application, personal 
notice, or formal trial, preliminary to a sale of either real 
or personal property. That statute contained no such pro- 
visions. True, the act of 1803 (Toul. Dig. 327, § 28) had 
provided for a sale of real estate in a class of cases; but it 
provided none of the machinery mentioned above. The 
court, under that statute, acted of its own accord, without 

petition or application from any body, except the oath of 
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the administrator, exhibiting “a true account of the said 
personal estate and debts, so far as he can discover the 
same.” If after posting up notice, as the act requires, no 
reason was shown why the sale should not be ordered, the 
court proceeded to “ examine the allegations and proofs,” 
and made the orderaccordingly. It was not necessary to 
mention who were the heirs, devisees or next of kin, and 
no actual notice to any body was necessary. If any per- 
son, learning that proceedings were on foot for granting 
an order of sale, should come in under the notice posted 
up, “directing all persons interested in the lands, &c., to 
appear before the orphans’ court,” on acertain day therein 
to be named, then an issue could be madeup. Otherwise, 
the whole proceeding was ex parte. 

In regard to the sale of personal estate, there never was 
astatute requiring a formal application, or notice of appli- 
cation, until by the Code, §§ 1743, 1744, the law was 
changed. These sections declare that, when application 
is made to sell slaves, publication is required similar to 
the provisions of the act of 1803, for the sale of land. 

The act of 1818, Toul. Dig. 838, and the act of 1822, 
Toul. Dig. 347, require petitions preliminary to the grant- 
ing of an order to sell lands to pay debts, or for more 
equal distribution. These statutes provide for formal 
notice—an issue, and regular trial. This is the first men- 
tion of petitions to obtain an order of sale, which can be 
found in our legislative history. I submit the following 
reflections, based on this legislative history : 

The act of 1803, in reference to the sale of land, pro- 
vided for posting up notices, setting a day for trial, hear- 
ing proofs, &e. The act of 1809 requires no notice, no 
proof, and evidently contemplates immediate action by 
the court, when the subject is brought before it. Why 
under the act of 1809 require that the application shall be 
made by the administrator, or rather, that the record shall 
affirm such to have been the case? No trial, no contest, 
no conceivable result can flow from it, and the legislature 
certainly did not intend to require a useless and fruitless 
ceremony. Moreover, the silence of the act of 1809 on 
the question of notice, proof, &c., while the act of 1803 
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required publication and the setting of a day for trial, is a 
strong circumstance to show that, under the later statute, 
nothing of the kind was contemplated. 

If it be asserted or contended that the act of 1809 con- 
templates proof, and the ascertainment by the orphans’ 
court of the necessity for a sale, then it results that the 
court is required to consider and determine the question 
without any means of forming an issue, bringing out evi- 
dence, or known mode of learning the facts. This will 
leave him to grope his way on his own knowledge, or on 
ex-parte and extra-judicial oaths. 

For fifteen years, commencing in 1803, and ending in 
1818, no formal petition or application was necessary to 
obtain an order for the sale of land. If the doctrine 
asserted in Wyatt v. Rambo be correct, for nine of those 
years a more formal application was necessary to obtain 
an order to sell personal property, than to obtain a like 
order to sell real estate. Ihave not been able to adopt 
the argument or conclusion stated in Wyatt v. Rambo. 

I have said that we must consider and construe this 
statute as we would have done the day after its enactment. 
Any change of our system since that time will not author- 
ize us to change its construction. Taking, then, the year 
1809 as a stand-point for its consideration, I think the 
following is a just paraphrase of its provisions : 

It shall not be lawful, as heretofore, for the administra- 
tor to take the estate of his intestate, or any part of it, at 
its appraised value, or to dispose of the same at private 
sale; but when a sale of all, or any part of it, is necessary 
for the payment of debts, he shall go to the orphans’ 
court and obtain an order, before he shall be permitted 
to sell. 

Should the question be asked, why was it made neces- 
sary to obtain the order of the orphans’ court, before sell- 
ing personal property; the answer is, that the legislature 
may have been unwilling to trust the question of a sale 
vel non to the exclusive judgment and discretion of the 
administrator; or, they may have thought it necessary to 
have the approbation of a sworn, judicial officer, before 
property of an intestate should be sold. At that time, 
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neither executors nor administrators were sworn; and it 
was certainly safe to presume that the judges of the 
orphans’ court could be more trusted, than administrators 
as a class could be. Or, they may have intended, by 
requiring an order, to spread the facts on the record of the 
court. The order of sale, and the sale bill which the 
administrator was required to return, would afford evidence 
on which to charge him. 

As I understand the act of 1809, it clothed the orphans’ 
court with a power to be exercised on an exigency, and 
provided no form, machinery, or means for ascertaining 
and determining the existence of that exigency. In such 
case, the exercise of the power is itself the ascertainment 
of the existence of the exigency. . 

In the great case of Martin v. Mott, 12 Wheat. 19, the 
act of congress of 1795 came up for construction. That 
act declared, “that whenever the United States shall be 
invaded, or be in imminent danger of invasion from any 
foreign nation or Indian tribe, it shall be lawful for the 
president of the United States to call forth such number 
of the militia of the State or States most convenient to 
the place of danger, or scene of action, as he may judge 
necessary to repel such invasion, and to issue his order 
for that purpose to such officer or officers of the militia as 
he shall think proper.” Under this act, the president 
of the United States made a requisition on Gov. Tomp- 
kins of New York, requiring him to furnish certain mili- 
tia; and, so far as the record discloses, the requisition did 
not recite that the country was invaded, or in danger of 
invasion. The governor thereupon detailed certain parts 
and portions of the militia of the State, pursuant to the 
requisition of the president; and one Jacob E. Mott, being 
detailed and ordered into service pursuant to said requisi- 
tion, failed and refused to do military duty. Thereupon a 
fine was assessed against him by a court-martial, and the 
proper officer seized his goods for the satisfaction of said 
fine. He brought an action of replevin against Martin, 
the deputy-marshal, for seizing and detaining his goods. 
The defendant filed his avowry, setting forth the proceed- 
ings in detail, averring that they were had “upon the 
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previous requisitions of the president of the United 
States, for that purpose made, and to him [Goy. Tomp- 
kins] directed.” 

To this avowry the plaintiff demurred, and, among other 
causes of demurrer, assigned that— 

“The said defendant, in his said avowry, does not allege 
that the president of the United States had adjudged that 
there was an invasion, or imminent danger of an inva- 
sion; or that any of the exigencies had occurred, in 
which the president is empowered to call out the militia, 
by the constitution of the United States.” 

Judge Story delivered the unanimous opinion of the 
court, overruling the demurrer to the defendant’s avowry. 
In delivering the opinion, which is a very elaborate one, 
among other things he said: “ He [the president of the 
United States] is necessarily constituted the judge of the 
existence of the exigency in the first instance, and is 
bound to act according to his belief of the facts. If he 
does so act, and decides to call forth the militia, his orders 
for this purpose are in strict conformity with the provis- 
ions of the law; and it would seem to follow as a neces- 
sary consequence, that every act done by a subordinate 
officer, in obedience to such orders, is equally justifiable. 
The law contemplates that, under such circumstances, 
orders shall be given to carry the power into effect; and 
it cannot, therefore, be a correct inference that any other 
person has a right to disobey them. The law does not 
provide for any appeal from the judgment of the president, 
or for any right in subordinate officers to review his 
decision, and in effect defeat it. Whenever a statute 
gives a discretionary power to any person, to be exercised 
by him upon his own opinion of certain facts, it isasound 
rule of construction, that the statute constitutes him the 
sole and exclusive judge of the existence of those facts.” 

In Vanderheyden v. Young, 11 Johns. 150, a similar 
question arose, and was decided in the same way. 

In Stuyvesant v. The Mayor, &c., of New York, 7 Cow. 
588, a question arose on the validity of a by-law of the city 
of New York. The act of incorporation empowered the 
city authorities to pass such by-laws as they, “from time 
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to time, should deem necessary and proper,” &., * * * 
“and for regulating, or, if they find it necessary, prevent- 
ing the interment of the dead within the said city.” The 
by-law in question was passed, without adjudging or recit- 
ing that it was necessary, or that the common council 
found it to be so. It was contended that the by-law was 
void. The case, with several others involving the same 
question, was elaborately argued. The court ruled, “that 
the by-law need not recite or adjudge, on its face, that it 
was necessary; but such necessity was implied by the act 
of passing it.” 

In pronouncing its decision, the court referred approv- 
ingly to the case of Martin v. Mott, supra, and observed 
that “the president [of the United States] was constitu- 
ted by the act the exclusive judge of the exigency ; that 
the requisition was not only conclusive evidence that he 
had passed as a judge upon the case; but that a plea of 
such requisition implied, and was equavalent to an express 
averment of adjudication.” 

To the same effect is Wyatt v. Steele, 26 Ala. 639. 

I can perceive no distinction in principle between the 
cases collated above, and the case of Wyatt v. Rambo. 
In each case, an officer or officers were clothed with 
authority to do certain acts upon certain exigencies; and 
in neither case were any rules prescribed, or form given, 
for determining the existence of the exigency. The per- 
formance of the act is evidence that the exigency has 
arisen. 

In coming to this conclusion, I think I but follow the 
whole current of our decisions, with the exception of 
Wyatt v. Rambo. In Steele v. Knox, 10 Ala. 614, the 
question was distinctly made that the administrator ought 
not to have sold the slave, the estate being free from debt. 
The sale was upheld, and the administrator was charged 
only with the price which the slave actually brought. I 
have looked into the record in that case, and find it cor- 
responds in every material respect with the record of 
Wyatt’s estate. The order of sale was granted on the 
same day on which the administrator was appointed ; and 
the record does not recite either the application or necessity 
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for asale. So far as the record discloses, the order was 
granted ex mero motu. 

In Steele v. Knox, supra, the court indulged the remark, 
that the administrator is not the sole judge of the neces- 
sity of a sale. A similar idea is intimated in Lay v. 
Lawson, 28 Ala. 389: No authority is cited in support of _ 
this position, and the court in neither case granted or 
withheld any relief predicated on this question. 

Admit, however, that this court was right in the prin- 
ciple asserted, and what does it lead to? Proof that the 
necessity did not exist will not render the sale void; for 
that precise question arose in the case of Steele v. Knox 
—the very case in which the doctrine was first asserted. 
The only effect of the establishment of this principle is, 
to show that the orphans’ court was charged with the 
ascertainment of the existence of a necessity for a sale. 
This will furnish another, and perhaps the most satisfac- 
tory reason, why the legislature required the administra- 
tor to obtain an order of the court before he made sale 
of the property. It also demonstrates the applicability 
of Martin v. Mott, and Stuyvesant v. Mayor, &c., of New 
York, cited supra, to the facts of the case of Wyatt v. 
Rambo. 

The case of Calhoun v. McCartney was wholly unlike 
Wyatt v. Rambo. In that case, the statute of Georgia, 
under which the sale was made, prohibited a sale of slaves 
by an administrator, unless the other personal property, 
with the hire of the slaves for one year, should prove insuffi- 
cient for the payment of debts. Moreover, the administra- 
tor had himself purchased the slaves at his own sale, and 
had made no payment. In 1809, and for many years 
afterwards, we had no statute fixing or defining priorities 
for the sale of personal property, and no such prohibition 
as that found in the Georgia statute. . The statement of 
the two cases proves their dissimilitude. 

All that class of cases cited in the opinion in Wyatt v. 
Rambo, in which private property was sought to be con- 
demned for public use, such as road cases, cases of bas- 
tardy, and, I may add, cases of summary jurisdiction in 
contests inter partes—such as those collected in Conolly v. 
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Ala. and Tenn. R. R. R. Co., 29 Ala. 373—rest on an 
entirely different principle. I think the case of Watt v. 
Rambo derives no support from cases within either of 
those classes. 

In the following cases, to which many others might be 
added, very liberal intendments were indulged in support 
of the action of the orphans’ court. In some of these 
cases, the subject was real estate, over which the admin- 
istrator had no power, save that conferred by statute. 
Even in the cases coming within this latter class, I think 
this court has entertained more liberal intendments than 
my brothers did in the case of Wyatt v. Rambo.—See 
Steele v. Knox, supra; Miller v. Jones, 26 Ala. R. 259; 
Herbert v. Hanrick, 16 Ala. 590-1; Swink v. Snodgrass, 
17 Ala. 656; Eslava v. Elliott, 5 Ala. 266; Gaines v. 
Harvin, 19 Ala. 491; Cox v. Davis, 17 Ala. 714. See, 
also, McPherson v. Cunliff, 11 Serg. & R. 422, 429-30. 

Another argument: Under the operation of section 21 
of the act of 1803, supra, when the act of 1809 became a 
law, in one class of cases the chief-justice of the orphans’ 
court exercised the most important: functions of the ad- 
ministration, and was “liable in law as other administra- 
tors.” In cases of this class, it was made his duty to pay 
debts. This statute, then, created a very intimate rela- © 
tionship between the two offices—the orphans’ court and 
the administrator. Suppose, in such case, the chief-justice 
had granted an order of sale, and under the act of 1803 
had made sale for the payment of debts. Would it be 
necessary to the validity of such sale that the order should 
recite that he had made application to himself befure ob- 
taining the order? If not, can that be a correct construc- 
tion, which requires the recital in one case, and dispenses 
with it in another? 

I have but a single remark to add to this branch of the 
case. The act of 1809 had been of force for near fifty 
years. So faras my observation and information extend, 
the understanding and practice of the courts of the coun- 
try, and of the legal profession, were variant from the 
conclusions attainedin Wyatt v. Rambo. This is said to 
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aftord one of the lights by which to construe a statute. 
Gardner v. Collins, 2 Peters, 85. 

I have now done with the case of Wyatt v. Rambo. I 
think the sale should have been upheld, even if the ques- 
tion had and could have come up directly on appeal. I 
may add, that I come to this conclusion, irrespective of 
the inquiry whether the orphans’ court was one of general 
or limited jurisdiction.—See King v. Kent, 29 Ala., and 
authorities cited. 

The provisions of the Code are substantially different 
from the law as it existed before. It contains no express 
prohibition against private sales by executors or adminis- 
trators; while it does direct, in all cases, unless there be 
a will conferring the power, that there shall be an applica- 
tion by the executor or administrator, verified by affidavit. 
Its language is: 

“§ 1743. Any part of the personal property of the 
decedent may be sold for the payment of debts, on the 
order of the court, on the application of the executor or 
administrator, unless power is conferred by the will to sell 
such property for that purpose.” 

“$1744. Such application must, in all cases, be veri- 
fied by affidavit; and if the application is to sell slaves, 
notice thereof must be given, by advertisement in some 
paper published in the county, for three successive weeks ; 
or, if there is no paper published in the county, by notice 
posted at the court-house door, threeweeks before such 
application is heard. 

““§ 1745. Any person interested may appear and con- 
test such application, and show that no sale is required, or 
that it is more for the interest of the estate that other per- 
sonal or real property should be sold.” 

By an act approved February 7, 1854, (Pamphlet Acts, 
55,) section 1744 was modified as to the manner of giving 
notice. 

Under these sections, I think no delay was contem- 
plated in granting an order to sell personal property, 
unless it be slave property. A delay and publication for 
three weeks are required before obtaining an order to sell 
slaves. 
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I agree with the majority of the court in this case, in 
holding that the administrator’s right to sell property at 
private sale is necessarily taken away by implication; and 
that by the same implication, an order of sale is necessary 
toa validsale. I hold, also, that when an order is granted 
to sell personal property other than slaves, the case comes 
under the rule laid down above under the act of 1809. 
The granting of the order is the ascertainment of the 
jurisdictional fact, and affirms by implication that the 
application had been made, and the necessity for a sale 
ascertained. Such an order, if it could be the subject of 
an appeal, I would not reverse. 

When, however, the order is to sell slaves, a different 
rule applies. If such order were brought before me on 
appeal, and were merely an order of sale, without recitals 
of application and notice, I would reverse it. Whether 
I would hold it void when presented collaterally, depends 
on another question, namely: Is the orphans’ court, or 
probate court—for I think both stand on the same prin- 
ciple—as to this subject, a court of general or limited 
jurisdiction? Iam aware that this court has frequently 
asserted the latter to be the case. In favor of this asser- 
tion, no satisfactory authorities have been cited, and I 
think it cannot be supported by argument. 

The constitution of this State (Art. V, § 9) declares, 
that ‘“‘The general assembly shall have power to estab- 
lish, in each county within this State, a court of probate, 
for the granting of letters testamentary and of adminis- 
tion, and for orphans’ business.” I think no particular 
charm attaches to the name, court of probate ; but that the 
meaning of the language is, a court for granting letters 
testamentary and of administration, and for orphans’ 
business. I hold, that our former orphans’ court, and 
our present probate court, each comes within the grant of 
power conferred by the section of the constitution above 
copied. 

In the opinion of the majority of the court, it is con- 
ceded that the probate court is a court of general juris- 
diction, as to its power to grant letters testamentary, and 
of administration. The jurisdiction over these subjects, 
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according to the theory of that opinion, is derived from 
the constitution. I do not doubt that all courts filling 
the place occupied by our courts of probate, are, as to the 
matter of granting letters testamentary and of administra- 
tion, clothed with the attributes of a general jurisdiction. 
When the grant of such letters is made, no recitals of 
jurisdictional facts are necessary. The letters themselves 
are prima-facie evidence of the death of the person whose 
estate is sought to be administered, thatthe particular court 
had jurisdiction to make the necessary orders of appoint- 
ment, and that the person therein designated has been prop- 
erly appointed to the trust. In Sims v. Boynton, at the last 
term, we considered this question, and ruled in substance 
as above stated.—See that case, and the authorities therein 
cited ; also, Douglas v. Cooper, 8 Myl. & K. 378; 1 Jar. 
on Wills, 22, notes D, and 1,2; 2 Greenl. Ev. § 672; and 
authorities collected as to the effect of probate in Thrasher 
v. Ingram, at the present term. 

This being the rule in reference to the initiatory step— 
the very commencement of the administration—are there 
not stronger reasons for its application to the subsequent 
stages? Is this not eminently the case, when it is borne 
in mind that the court which appoints the administrator 
is the only orphans’ or probate court which has any right 
to control his movements, or bring him to a settlement ? 
See Seymour v. Seymour, 4 Johns. Ch. 409. 

The same argument which upholds the above proposi- 
tion, will prove that the court of probate is a court of 
general jurisdiction, in matters of orphans’ business. I 
cannot agree, as is sometimes intimated, that we must 
look to England, or her jurisprudence, in determining the 
extent and meaning of the words, “ orphans’ business.” 
No such expression is found in the English system, orin 
their books. The powers exercised by probate or orphans’ 
courts, in this country, are essentially dissimilar to those 
exercised by the semi-hierarchy, known as the English 
ecclesiastical courts. 

In the United States, orphans’ courts and probate 
courts are familiar tribunals, and generally have jurisdic- 
tion in matters of deceased persons’ estates. I have not 
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taken the pains to consult the statutes of each State; but, 
from a pretty reliable authority, [learn that the tribunal 
under consideration is called the orphans’ court, in Dela- 
ware, Maryland, District of Columbia, and was so called 
in Alabama until some eight years ago. It is called a 
court of probate, or probate court, in Maine, New Hamp- 
shire, Missouri, Michigan, and probably Mississippi. It 
is probably called a county court in Virginia, Vermont, 
Connecticut, Wisconsin, and Tennessee. It has a separ- 
ate and peculiar name in each of the States of New York, 
South Carolina, Georgia and Louisiana. Iam not able 
to affirm positively as to its designation in the other 
States; but suppose the jurisdiction is, in many of them, 
exercised by their courts of common pleas. 

No reason within my knowledge existed at the time 
our constitution was adopted, why the framers of that 
instrument should have had in contemplation the judicial 
system of either Delaware, Maryland, or the District of Co- 
lumbia. They were familiar with our own system, which, 
through the whole period of our territorial existence, had 
been known as orphans’ business. I conclude, therefore, 
that when the constitution speaks of “ orphans’ business,”’ 
it refers to the administration of decedents’ estates, called 
in our statutes at that time of force, “ orphans’ business,” 
and cognizable before a tribunal known as the orphans’ 
court. I think the language, considered in connection 
with the surroundings, admits of no other construction. 

There is nothing in the argument, that this construction 
will result in the absurdity of holding statutes existing 
before the adoption of the constitution to be the definers 
of the general jurisdiction of the probate court, and deny- 
ing the same effect to subsequent statutes. That is not 
the sense in which I understand the language. It does 
not refer to the specific powers and duties of executors 
and administrators, as then defined by statute, but fo the 
administration of deceased persons’ estates, at that time within 
the jurisdiction of the orphans’ court. Any subsequent 
legislation, within the purview of that general subject, 
would be as much within the intention of the framers of 
the constitution, as the past legislation was. To illus- 
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trate: By the constitution, (Art. V, § 8,) the general 
assembly were empowered “to establish a court or courts 
of chancery, with original and appellate equity jurisdic- 
tion.” Suppose the legislature had subsequently created 
new heads of equity jurisdiction, as in some cases they 
have done; can it be contended that, as to the powers 
which the courts of chancery exercised at the time the 
constitution was adopted, it is a court of general juris- 
diction, but as to its powers afterwards conferred, it is a 
court of limited and statutory jurisdiction ? ° 

The same illustration may be predicated on the clause 
which provides for circuit courts. A more pointed illus- 
tration, however, may be drawn from that clause in the 
constitution of the United States, which empowers con- 
gress “to establish uniform laws on the subject of bank- 
rupteies throughout the United States.” Atthe time the 
federal constitution was adopted, the English bankrupt 
law was a well-defined system, with numerous details. 
That system was evidently had in contemplation by the 
framers of the American constitution. Suppose congress 
should enact a bankrupt law, and, as they have heretofore 
done, engraft upon it provisions or details unknown to 
the English system when our constitution was adopted. 
Would such provisions or details be unconstitutional ? 
Certainly not. It was a bankrupt law, as a measure of 
relief to insolvent traders, which the framers of the con- 
stitution had in view, and not the details of the English 
bankrupt law. 

As I understand my brother Walker’s opinion, he takes 
a distinction between the constitutional grant of power, 
“for the granting of letters testamentary and of adminis- 
tration,” and that which relates to the sale of persoual 
property by order of the orphans’ court. He thinks the 
constitution itself confers the one, and that the other is 
dependent on statute. 

My argument supra, on the derivation and meaning of 
the phrase, “ orphans’ business,” shows to some extent my 
opinion on this subject. To this I may add, that the 
granting of letters testamentary and of administration were 
powers conferred in England and every where else by 
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statute, and were unknown to the common law. They, 
as I conceive, stand alike, and are all referrible for their 
exposition, to our previous territorial statutes on the sub- 
ject. 

But, if the opinion of Judge Walker be correct, it cannot 
help him, or reconcile his views with our former decisions. 
The constitution confers on the legislature power to estab- 
lish “courts of probate for the granting of letters testa- 
mentary and of administration.” It (the constitution) 
does not expressly confer power on that court for taking 
the probate of wills. Thisis conferred by statute. Now, 
under the distinction taken by Judge Walker, it will 
necessarily follow, to keep up harmony, that probate of a 
will will be declared void, if it do not recite the jurisdic- 
tional facts. This we do not and would not hold; and as. 
we have shown supra, and in Thrasher v. Ingram, at the 
present term, the rule is almost or quite universal the 
other way. 

Having come to the conclusion, that our former or- 
phans’ court and present probate court are, “for the 
granting of letters testamentary and of administration, 
and for orphans’ business,” courts ot general jurisdiction, 
the question may be asked, is their jurisdiction over the 
sale of lands for the payment of debts, &c., alike general ? 
The act of 1803, and the act of 1818, both conferred on 
the orphans’ court power to order the sale of lands ; and 
both these statutes were passed before our constitution 
was adopted. 

Ido not, in this opinion, propose to answer this ques- 
tion. There are wide differences, however, between the 
two questions. I point out only the following: 

The appointment of an executor or administrator con- 
fers on him the title to the personalty ; and when he makes 
sale of it, he divests no third party of his title. Lands, in 
the absence of a testamentary direction, descend to the 
heir, and he alone has the title. The authority of the 
executor or administrator is a mere power; and when, in 
a proper case, he obtains an order of sale, and sells the 
lands, he divests the heir of his title, and vests it in a third 
person. These eases, on their very threshold, present a 
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contest between rival interests; and there always is, or 
should be, an issue of fact formed and tried. It is a rule 
of law, almost or quite universal, that no person having a 
title to property shall be deprived of that title without 
due process of law. 

The probate court being, in my opinion, a court of 
general jurisdiction as to the administration of the per- 
sonalty; and the validity of this sale coming up collater- 
ally, I think the sale made by the administrator in chief 
should be upheld. My opinions on this question were 
very fully presented in the case of Hunt’s Heirs v. Jude 
and others, at the last term, and need not be here repeat- 
ed. Iam in favor ofa reversal in this case, 





AUTAUGA COUNTY vs. DAVIS. 


[ACTION AGAINST COUNTY FOR MEDICAL SERVICES RENDERED TO PAUPERS. ] 


1. When action lies against county.—Since the act of 1852, making medical ser- 
vices rendered to indigent sick persons in certain specified counties “a 
public charge on the county,’ (Session Acts 1851-2, pp. 429-30,) does not 
prescribe a remedy for the enforcement of the right thereby created, an 
action at law may be maintained against the county by the person render- 
ing such services, (Code, § 763,) although he might also have a mandamus 
from the circuit to the commissioners’ court. 

2. Form and sufficiency of compiaint—In such action, if the complaint states 
that the “plaintiffs claim of the defendant” a specified sum, “due by 
account on” a day certain, “for medicine furnished and medical services 
rendered’ to certain named persons; that said persons “ were residents 
of and in said county, and were all sick in said county at the time said 
services were rendered, and were in such destitute condition as to demand 
public charity and prompt attention, having neither money nor other prop- 
erty, nor friends to incur such expense ;” and that the claim was duly pre- 
sented to the commissioners’ court of the county, properly proved and 
verified, and was disallowed by said court,—it is sufficient. 

3. Proof of presentation of claim to commissioners’ court.—The presentation of 
such claim to the commissioners’ court, within twelve months after its ac- 
crual, being essential to the plaintiff’s right of action, and being averred 
in the complaint, proof of such presentation may be adduced by the 
plaintiff. 
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4. To what witness may testify —A witness may testify. that a certain person, for 
whom medical services were rendered by plaintiff, “was in such destitute 
condition as to demand public charity and prompt attention.” 

5. Admissibility of plaintiff’s declarations as part of res geste.—The declarations 
ofa physician on leaving home, taking medicines with him, as to the place 
to which he was going, and the purpose of his visit, are admissible evidence 
on the principle of res geste. 


AppEAL from the Circuit Court of Autauga. 
Tried before the Hon. C. W. Rapier. 


The complaint in this case was as follows: 
“B. F. & T. A. Davis) The plaintiffs claim of the de- 
US. fendant the sum of $54, due by 

Autauga County. account on the 22d June, 1857, 

for medicines furnished and medical services rendered to 
Alexander Cunningham, now deceased, during his last 
illness; also, the further sum of $44, due by account on 
the 7th May, 1857, for medicines furnished and medical 
services rendered to Milage Marcus during his last illness; 
also, the further sum of $26, due by account on the 30th 
June, 1857, for medicines furnished and medical services 
rendered to Sarah Ferrell, now deceased, during her last 
illness. Plaintiffs aver that, before the commencement of 
this action, to-wit, on the 10th August, 1857, within one 
year from the time when said accounts accrued and became 
due, they were presented by plaintiffs to the court of 
county commissioners for said county, having been first 
proved by the affidavits of responsible witnesses not inter- 
ested in said accounts, and were disallowed by said court; 
that the persons above named, for whom said services 
were rendered and said expenses incurred, were residents 
of and in said county of Autauga, and were all sick at 
the times when said services were rendered in said county, 
and were in such destitute condition as to demand public 
charity and prompt attention, having neither money nor 
other property, nor friends to incur such expense.” 

The defendant demurred to the complaint, on the fol- 
lowing grounds: “1st, that the county is not properly 
suable as ‘Autauga County,’ but the action should have 
been against the commissioners of roads and revenue; 
2d, that the action is in assumpsit; 3d, that there is no 
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averment that the charge was reasonable; 4th, that the 
cause of action set out in the complaint appears to be 
separate, and not joint, and there is no averment that the 
plaintiffs were partners, or did the work jointly.” The 
complaint having been amended, by the addition of an 
averment that the plaintiffs were partners, the court over- 
ruled the demurrer. A motion was also made to strike 
the cause from the docket, “for want of proper parties 
defendant,” but was overruled by the court. 

On the trial, as appears from the bill of exceptions, the 
plaintiffs proved by one McNeill, “that the prices charged 
in the account sued on are reasonable charges for such 
services, being but one-half of the regular charges; that 
the services charged in said account as having been ren- 
dered to Milage Marcus were rendered by plaintiffs; that 
said Marcus was at the time in and residing in said county, 
and was in such destitute condition as to demand public charity 
and prompt attention.’”’” The defendant objected to that 
portion of the evidence of said witness which is italicized, 
“because it was but the opinion or conclusion of the wit- 
ness, without stating the facts which constituted a desti- 
tute condition ;” and reserved an exception to the over- 
ruling of the objection. 

The plaintiffs also introduced one Monroe as a witness, 
who testified, “that plaintiffs, as physicians, visited and 
gave medicine to Sarah Ferrell, for two weeks, in June, 
1857; that said Sarah was then in the town of Autauga- 
ville in said county, and lived within two hundred yards 
of plaintiffs’ office, and was without means, and was so 
sick and in such destitute condition as to demand public 
charity and prompt attention; that he saw plaintiffs make 
visits and give medicines to her several times during her 
said sickness; that he did not see them visit her on some 
of the days, but they left their office, taking medicines 
with them, and said they were going to visit her, and started 
in the direction of the place where she lived. The 
defendant objected to what the plaintiffs said, and moved 
to exclude it from the jury; but the court overruled the 
objection, and the defendant excepted.” 

The plaintiffs also proved the rendition of the other 
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services charged in the account, the reasonableness of 
the charges, the presentation of the demand to the com- 
missioners’ court, and its disallowance. The defendant 
objected to the evidence of the presentation and disallow- 
ance of the claim, and reserved an exception to the over- 
ruling of the objection. 

The defendant asked the court to instruct the jury, 
“that if they believed all the evidence before them, the 
plaintiffs were not entitled to recover in this action;” 
which charge the court refused to give, and the defend- 
ant excepted. 

The overruling of the demurrer to the complaint, and 
the several rulings of the court to which exceptions were 
reserved, are now assigned as error. 


Eximore & Yancey, and Wa. H. Norrutneton, for the 
appellant. 
Warts, JupacEe & Jackson, conira. 


RICE, C. J.—The first section of the act to provide for 
the indigent sick in Autauga and certain other counties, 
approved Feb. 10, 1852, (Pamph. Acts of 1851-2, pp. 429, 
450,) provides, that when any person is sick in the coun- 
ties of Autauga or Coosa, and in such destitute condition 
as to demand public charity and prompt attention, such 
person, during sickness, shall be a public charge on the 
county. The third section provides, that in the event of 
sickness, as contemplated in the first section, “the com- 
missioners of revenue and roads in the county where such 
sickness * * occurs must order the county treasurer 
to pay reasonable expenses for such sickness * * to 
the party incurring the same, upon presentation of the 
account, verified by the aflidavit of any responsible wit- 
ness not directly interested therein.” 

There is no other provision in the act as to the remedy 
for persons claiming under it. But the appellant con- 
tends, that third section, which is above substantially 
set forth, so far as it relates to this case, provides a rem- 
edy for the right given by the act, and that persons claim- 
ing under the act are confined to that remedy. We admit 
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the principle, that where a new right, or the means of 
acquiring it, is conferred, and an adequate remedy for’ its 
denial or invasion is given by the same statute, parties 
claiming under the statute are confined to the statutory 
redress.—Smith v. Lockwood, 13 Barb. Sup. Ct. Rep. 209. 
But that principle does not govern the present case, be- 
cause the act of 1852, above cited, does not give an adequate: 
remedy for the denial or invasion of the right given by it. 
True, it makes it the duty of the commissioners of reve- 
nue and roads, when its provisions are complied with, to 
order the county treasurer to pay reasonable expenses for 
such sickness to the party incurring the same. But 
there it stops. It—that is, the act itself—does not give a 
remedy for compelling those commissioners to make that 
order, in the event they fail or refuse to make it; nor 
does the act provide any mode by which the refusal of the 
commissioners to make the order can be appealed from, 
reversed, or set aside. Now, although it be conceded, that 
the party injured by the refusal to make the order is enti- 
tled to a mandamus from the circuit court of the proper 
county, to compel the commissioners to make the order; 
yet the mandamus is not given by ¢he act, but by the com- 
mon Jaw, or the Code.—Tarver v. Commissioners’ Court, 
17 Ala. 527. It is clear, therefore, that the act itself does 
not give an adequate remedy. And as the remedy which it 
does give is not an adequate one, it is merely cumulative, 
and the party who has a right under that act is not con- 
Jined to that remedy, but may resort to the means of 
redress given by the common law, or a general statute, in 
similar cases. —10 Pick. R. 383; Garnett v. Roper, 10 Ala. 
Rep. 842. 

[2.] The Code (§ 763) expressly authorizes a county to 
sue or be sued in @ court of record. If, upon the facts or 
matter stated in the complaint, the plaintiffs have a right 
to recover against the county, the complaint is good under 
the Code.—Code, §§ 2129, 2130, 2227, 2228; Pickens v. 
Oliver, 29 Ala. 528. And we think it too clear for argu- 
ment, that, upon the facts or matter stated in the com- 
plaint, the act of 1852, above cited, gives the plaintiffs a 
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right to recover against the county. There was no error 
in overruling the demurrer to the complaint. 

The substance of the complaint is proved by the evi- 
dence, if the evidence is believed. The court, therefore, 
properly refused to give the charge asked by the defend- 
ant. 

[3.] The presentation of the claim or demand to the 
court of county commissioners, within twelve months 
after it accrued, was, under sections 775 and 2141 of the 
Code, essential to the plaintiffs’ right to maintain a suit 
for its recovery; and as it was essential, and was averred, 
there could not be error in allowing the averment to be 
proved. The papers offered for that purpose, were prop- 
erly admitted. fi 

4. Upon the authority of previous decisions of this 
court, we hold, that there was no error in allowing the 
witness D. McNeill to testify that Milage Marcus was 
“in such destitute condition as to demand public charity 
and prompt attention.” It is not the statement by the 
witness of his mere opinion, nor of a legal conclusion; 
but is, at most, the statement of a conclusion of fact, 
which, from its very nature, the witness was authorized 
to make.—Stanley v. The State, 26 Ala. 26; Walker v. 
Forbes, 25 Ala. 189; Royall v. McKenzie, 25 Ala. 363; 
Iverson v. Nelson, 24 Ala. 9. 

[5.] Upon the authority of the former decisions of this 
court, we hold, also, that there was no error in admitting 
the declarations of the plaintifts, as testified to by the 
witness Monroe.—Pitts v. Burroughs, 6 Ala. 783; Olds 
v. Powell, 7 Ala. 652. 
Judgment affirmed. 
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HIGH’S ADM’R vs. WORLEY’S ADMR’X. 


[BILL IN EQUITY AGAINST ADMINISTRATOR, FOR ACCOUNT, SETTLEMENT, AND DISTRI- 
BUTION OF ESTATE. ] 


1. Legacy held vested, and not contingent—A bequest in these words, “It is my 
wish and desire, that all the lands which 1 own adjoining S. may be held and 
retained by my executor, for the use and support of my wife and children, 
together with two female slaves,” (naming them,) “all the bousehold and 
kitchen furniture, and the stock of every description whatsoever, until my 
daughter Fanny Ann shall arrive at the age of sixteen years ; then to be 
sold, and the proceeds equally divided between my wife and children, share 
and share alike,””—creates a vested legacy in the children. 

. Statute of limitations and staleness of demand, as applicable to bill in equity for 
distribution of estate —A bill in equity, filed by the administrator of a de- 
ceased legatee, seeking a settlement and distribution of the testator’s estate 
in accordance with the provisions of his will, is not barred by the statute 
of limitations, nor can it be treated as a stale demand, when it appears that 
the legatee died before the period fixed by the will for distribution had ar- 
rived, and that no letters of administration were granted on his estate until 
within a few days before the bill was filed. 

3. Parties to bill for distribution —To a bill filed by the administrator of a de- 
ceased legatee, seeking a settlement and distribution of the testator’s estate 
in accordance with the provisions of the testator’s will, all the other distrib- 
utees who are interested in the fund are necessary parties. 

4. Distribution of estate in equity.—The administrator of a deceased legatee may 
file a bill in equity against the personal representative of the testator, to 
compel a settlement and distribution of the estate in accordance with the 
provisions of the will. 


LS) 


APPEAL from the Circuit Court of Dallas. 
Heard before the Hon. JAmges B. Cuark. 


Tuts bill was filed by Edward High, as the administra- 
tor of his deceased wife Nancy, against Mrs. Francis Wor- 
ley, as the administratrix with the will annexed of her 
deceased husband, Adonijah Worley, who was the father 
of Mrs. High; and sought a settlement and distribution 
of the said testator’s estate in accordance with the pro- 
visions of his will. The testator died in Dallas county, 
Alabama, the place of his residence, prior to the 14th 
February, 1831, leaving a last will and testament, dated 
the 11th January, 1830, which was duly admitted to pro- 
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bate after his death, and which contained the following 
provisions : 

“T desire to be decently buried; after which I desire, 
that all sums due to me, in any manner whatsoever, may 
be collected with as little delay as possible, and that all 
just debts due by me may be paid as early as the means 
of doing so from collections will permit; and believing 
that there is not a sufficient sum due to me to enable my 
executors to discharge all the demands against me, it is 
my wish, that my negro boy Joseph be sold, as soon after 
my death as practicable, on a credit of twelve months; 
and the money, when collected, to be applied to the pay- 
ment of my notes in favor of the agents of the ‘Selma 
Town Company.’ Also, I desire that the brick remain- 
ing on hand, together with all the tools of every descrip- 
tion whatsoever belonging or appertaining to the brick- 
yard, may be sold on a credit of twelve months; the 
proceeds to be applied to the payment of my debts. Also, 
I desire that the east half of the south-east quarter of sec- 
tion ten, township eighteen, range eleven, may be sold on 
a credit of twelve months, provided the same can be sold 
for one hundred dollars. It is my wish and desire, that 
all the lands which I own adjoining the town of Selma 
may be held and retained by my executor, for the use and 
support of my wife and children, together with two female 
slaves, viz., Eliza and Maria, all the household and 
kitchen furniture, and the stock of every description 
whatsoever, until my daughter Fanny Ann shall arrive at 
the age of sixteen years: then to be sold, and the pro- 
ceeds equally divided between my wife and children, share 
and share alike. And should my wife again connect 
herself in marriage before my aforesaid daughter shall 
have become sixteen years of age, in that case it is my 
desire, that all the property which at that time may belong 
to my estate may be sold, rented, or hired out, as my 
executor may think most for the interest of my wife and 
children; and, in either case, my wife is to receive a child’s 
part. As my estate is not of a value that will exempt 
my children from labor, it is my desire, that each of my 
sons shall learn some trade. I therefore desire, that my 
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executor will, as they shall severally arrive at the age of 
sixteen, permit them to make choice of such trade as 
they may prefer, binding them for such length of time as 
he may deem necessary for them to acquire a proper 
knowledge of the business they propose to learn.” 

The record nowhere shows the precise time at which 
the testator’s daughter Fanny Ann, mentioned in his will, 
attained the age of sixteen years. The bill was filed on 
the 8th June, 1855, and alleged that she was then about 
twenty-four years old. The complainant’s intestate died 
on the 25th December, 1844; but letters of administra- 
tion on her estate were not granted until the 6th June, 
1855. 

The defendant demurred to the bill, for want of equity, 
for want of proper parties, and because there was an 
adequate remedy at law. The chancellor sustained the 
demurrer for want of equity, and dismissed the bill; 
holding, 1st, that the legacy to the testator’s children did 
not vest until Fanny Ann arrived at the age of sixteen 
years, before which time Mrs. High died ;. and, 2d, that 
the demand was stale. The decree of the chancellor is 
now assigned as error. ; 


Gro. W. Gaye, with whom was Joun’T. Moraay, for 
the appellant, contended,— 

1. That the legacy to Mrs. High was vested; citing 
Savage v. Benham, 17 Ala. 119; Hardy v. Boaz, 29 Ala. 
168; Farley v. Gilmer, 12 Ala. 141; 6 Por. 507; 11 Ves. 
498; 11 Wendell, 259; 1 Bro. Ch. 298; 3 Atk. 645; 
2 Vent. 342. 

2. That the demand could not be considered stale, until 
the expiration of twenty years from the time when the 
administratrix might have been called to account.—Rhodes 
v. Turner, 21 Ala. 210. 


Jona. HARALSON, with whom was Wo. M. Byrp, contra, 
made the following (among other) points: 

1. The legacy to the children did not vest until Fanny 
Ann arrived at the age of sixteen years.—Gregg v. Bethea, 
6 Porter, 21; Christian v. Christian, 3 Por. 850; Travis 
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v. Morrison, 28 Ala. 494; 2 Edw. Ch. 161; 8 Vesey, 547; 
11 Vesey, 489; 6 Vesey, 289; 3 Vesey, 613; 1 Vesey, sr., 
217; 2Salk. 415; 1 Sim. & Stu. 828; Ward on Leg. 172. 

2. The claim is barred, both by the statute of limita- 
tions, and by the staleness of the demand; since the com- 
plainant’s intestate, if she took any interest uuder the will, 
might have instituted proceedings for its recovery as early 
as August, 1832.—Rhodes v. Turner, 21 Ala. 218; Wood 
v. Wood, 3 Ala. 756; Sims v. Canfield, 2 Ala. 555; Maury 
v. Mason, 8 Porter, 211; Kane v. Bloodgood, 7 John. Ch. 
90; Johnson v. Johnson, 5 Ala. 90; Juzan v. Toulmin, 
9 Ala. 663; Nimmo v. Stewart, 21 Ala. 682; 3 Bro. Ch. 
639; 2 Sch. & Lef. 684. 








STONE, J.—The general rules for determining whether 
a bequest is vested or contingent, are, that where the time 
of division or payment is of the substance of the gift, then 
the legacy is contingent; when time is mentioned only as 
a qualifying clause of the payment or division, then the 
legacy is vested. A second rule is, that the law inclines 
to regard legacies as vested, rather than contingent. The 
rule last stated is applied only when the intention is 
obscure and doubtful.—Travis v. Morrison, 28 Ala. 494. 

In the will which we are considering, there is not a 
qualifying word or clase, which shows that time was 
made of the substance of the gift. The whole property 
was dedicated to the use and support of testator’s wife 
and children, until Fanny Ann should attain to the age 
of sixteen. Then it was to be sold and divided between 
his wife and children, shareand share alike. None of the 
words are found in this will, which are usually understood 
as expressing contingency ; such as, if, in the event, &e. If 
the words in this will be held contingent, the result will 
be that, if Mrs. Worley and her children had died before 
Fanny Ann reached the age of sixteen, there would have 
been an intestacy of the entire estate. 

Weare not able to distinguish, in legal construction, 
this will from the one construed in the case of McLeod v. 
McDonald, 6 Ala. 236. The legacy in that case was held 
to be vested, and we hold that this is also. 
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[2.] Fanny Ann arrived at the age of sixteen, as the 
pill avers, some time in 1846. Till that event happened, 
no legatee had any right to call for distribution. Mrs. 
High died before 1846. Hence, during her life, she had 
no right to call on the administratrix to distribute, or give 
to her any portion of the estate. No administration was 
taken out on the estate of Mrs. High until a short time 
before this bill was filed, in 1855. The claim of her 
administrator for distribution of her father’s estate under 
the will, was neither barred nor stale. 

[3.] It will be necessary to amend the bill, by adding 
the other distributees.—See Colbert v. Daniel, at the last 
term. 

[4.] The bill in this case, to obtain distribution, is well 
filed.—Marshall v. Crow, 29 Ala. 279. 

The decree of the chancellor is reversed, and the cause 
remanded. 





BUGBEE vs. HOWARD. 


[BILL IN EQUITY BY JUDGMENT CREDITOR FOR REDEMPTION OF LANDS SOLD UNDER 
DECREE OF FORECLOSURE IN CHANCERY. ] 


1. Constitutionality of redemption law.—The redemption law of 1842, (Clay’s 
Digest, 502, § —,) in its operation upon pre-existing mortgages, is not vio- 
lative of the provisions of the State and Federal constitutions respecting 
laws which impair the obligation of contracts. 

2. Proof of tender—Where three witnesses testify to the amount tendered, 
each specifying a different sum, the complainant’s only witness, who was 
the agent by whom the tender was made, cannot be considered discredited 
by the other two, when no sufficient reason is shown for doubting his integ- 
rity, and it does not appear that any special circumstances existed which 
were calculated to impress the facts on the memory of the others. 


AppeEAL from the Chancery Court at Montgomery. 


Heard before the Hon. Wapr KeyeEs. 
46 
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Tuts bill was filed by Francis Bugbee, against Thacker 
B. Howard, and sought to redeem a certain tract of land, 
which had been sold under a decree of foreclosure in 
chancery, and bought at the sale by said Howard. The 
mortgage, under which the land was sold, was executed 
by Enoch Parsons to Mrs. Sarah Tait, on the 9th Decem- 
ber, 1836, to secure the payment of nine promissory notes, 
which fell due, at different times, between the Ist July, 
1837, and the Ist January, 1841. The mortgagor died in 
1841, and letters testamentary on his estate were granted 
to Mrs. Catherine C. Parsons, his executrix, on the 27th 
September, 1841; but these letters were subsequently 
revoked, and letters of administration with the will 
annexed were grauted to Joseph D. Hopper on the 9th 
June, 1845. Mrs. Tait died in 1839, and Thacker B. 
Howard, the defendant in this suit, qualified as her exee- 
utor. The bill for the foreclosure of the mortgage was 
filed by said Howard, as executor, on the 380th March, 
1846. The decree of foreclosure was rendered at the 
February term, 1847, of the chancery court at Hayneville; 
and the sale under this decree, at which said Howard 
became the purchaser, was made on the first Monday in 
September, 1848. The complainant’s judgment, under 
which he claims the right to redeem, was rendered at the 
April term, 1848, of the circuit court of Monroe, against 
the executrix of said Enoch Parsons, in a suit instituted 
against her testator in September, 1840. The bill to 
redeem was filed on the 24th October, 1843, anc alleged a 
tender on the 29th August, 1850. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bill, but without assigning any reason for 
his decree; and his decree is now assigned as error. 


Warts, Juper & Jackson, for appellant. 
GoLpTHWAITE & SEMPLE, contra. 
(No briefs have come to the hands of the reporter.) 


WALKER, J.—This case presents the question, whether 
the redemption law of 1842, in its operation upoti pre- 
existing mortgages, is constitutional. If the effect of that 
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law is to impair the obligation of the contract between 
the mortgagor and mortgagee, it violates the 19th section 
ot the first article of the constitution of the State of 
Alabama, and the tenth section of the first article of the 
constitution of the United States. 

Our statute of 1825, allowing the redemption of 
real estate sold unde fiert facias is in every particular 
identical with that which allows the redemption of land 
sold under a decree for the foreclosure of a mortgage. 
Clay’s Digest, 502, 503, §§ 1, 2, 8,4, 5. In the case of 
Iverson v. Shorter, 9 Ala. 713, this court decided, that 
the operation of the statute upon sales made under exc- 
cution did not impair the obligation of the contract, even 
though judgment was rendered and a lien had attached 
before the law went anto force. That decision. was re- 
atirmed in Beck v. Burnett, 22 Ala. 822. The question 
here is not distinguishable frora that which was decided 
in Iverson v. Shorter. A sale under mortgage, when 
effected under a decree of foreclosure, is no more an obli- 
gation of the contract of mortgage, than is a sale under 
execution an obligation of the contract upon which the 
judgment at law is predicated. The sale under a decree 
for the foreclosure of a mortgage, and a sale under 
execution, are alike remedies for the enforcement of the 
contract. 

Our decision of Iverson v. Shorter was made after the 
decision of the supreme court of the United States in the 
ease of Bronson v. Kinzie, 1 Howard, 311, and the latter 
is cited in the former. It thus appears, that our prede- 
cessors who decided the case of Iverson v. Shorter did 
not deem the decision in Bronson v. Kinzie as conclusive 
of this question. We cannot reconcile the two decisions. 
The decision in Iverson v. Shorter isa plain departure 
from the principle upon which the supreme court of the 
United States asserted, in Bronson v. Kinzie, the uncon- 
stitutionality of the statute of Illinois allowing a redemp- 
tion of lands sold under a decree of foreclosure made 
before the passage of the act. There was a dissenting 
Opinion in that case by Mr. Justice McLean ; and in our 
opinion, that case is not sustained by the principle laid 
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down in Greene v. Biddle, 8 Wheaton, 1, that statutes 
affecting the remedy do not impair the obligation of a 
contract, unless they materially impair the rights and 
interests of the party. TLis principle has since been 
repeatedly recognized, both by our Federal and State 
tribunals.—Curran v. State of Arkansas, 15 Howard, 304; 
McCracken v. Hayward, 2 How. 608; Chadwick v. Moore, 
8 Watts & S. 49; Catlin v. Munger, 1 Texas, 598; Tarp- 
ley v. Hamer, 9 8. & M. 310; James v. Stull, 9 Barb. Sup. 
Ct. R. 482; Butler v. Palmer, 1 Hill’s (N. Y.) Rep. 324; 
Sturges v. Crowningshield, 4 Wheat. 200; Rockwell v. 
Hubbell, 2 Doug. (Mich.) R. 197; 2 Parsons on Contracts, 
530 to 5386; Sedgwick on Stat. & Con. Law, 644 to 652; 
Ogden v. Saunders, 12 Wheaton, 260; Call v. Hagger, 
8 Mass. 429. 

It has been held, that laws relieving debtors from im- 
prisonment for debt, exempting a portion of his property 
from execution, staying a sale under execution for one 
year unless the property was sold for two-thirds of its 
value, postponing the prior right of mortgages not 
recorded, increasing the period of advertisement antece- 
dent to a sale under process, shortening to a reasonable 
extent the period of limitation, and the like, do not impair 
the obligation of contracts. We cannot perceive a ground 
for discrimination, upon principle, between the constitu- 
tionality of such statutes, and the Alabama statute of 
redemption. They all, perhaps, may affect to some 
extent the interests of the parties to the contract, by the 
modifications of the remedy; but there is, it seems to us, 
no just ground for a discrimination against our redemp- 
tion laws, upon the question of the extent to which the 
interests of the party are affected. 

If we concede the argument, that the power of the 
legislature to give such laws as we have mentioned an 
application to past contracts is referrible to the inherent 
right of a State to pass such laws as are essential to its 
police or internal economy, a decision against the consti- 
tutionality of the act now in question would not necessa- 
rily follow., Thesame principle would operate in favor of 
the constitutionality of the redemption law, quite as well 
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as of any of the other acts alluded to. When, from unex- 
pected and sudden revolutions, and disasters in trade and 
commerce, or from war, or any other cause, a general and 
extended sacrifice of property by forced and unqualified 
sales under process, giving rise to pauperism, destitution, 
and a deprivation of the means of a comfortable and inde- 
pendent subsistence, would result, it would seem as 
important to the police and social economy of the State, 
that it should have the power of interposing by redemp- 
tion laws, not materially interfering with the rights of 
creditors, as that it should have the power of exempting 
property from execution. Chief-Justice Gibson, in Chad- 
wick v. Moore, supra, asserted the competency of a State 
legislature to relieve tho public from the pressure of 
sudden distress, by arresting the general sacrifice of prop- 
erty through the machinery of the law, without a material 
interference with the rights of creditors. | 

A decision by us against the constitutionality of the 
redemption law could not be revised in the supreme court 
of the United States. Our decision in favor of its consti- 
tutionality can be. This court, since the decision in 
Bronson v. Kinzie, has taken a position in favor of the 
constitutionality of the laws, in their operation upon past 
contracts. That part of the decision in Bronson v. Kinzie, 
which has a direct application to this case, has not since 
been directly asserted by the supreme court of the United 
States; and the decision itself has never commanded the 
approval of the entire court. We havea thorough convic- 
tion in favor of the power of the legislature to pass the law, 
and to give it application to existing contracts. For these 
reasons, we conclude to stand upon our decision in Iverson 
v. Shorter, and to permit the question to again go before 
the supreme court of the United States, if it is desired by 
the appellee. 

[2.] Three witnesses testified as to the amount of money 
tendered. One was examined by the complainant, and 
proved the tender of a sum sufficiently large to meet the 
requisitions of the law. Two witnesses examined by the 
defendant prove the tender of a less amount. No two of 
the witnesses agree asto the amount of the tender. The 
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amount proved by the complainant’s witness is $254 25, 
Theamount proved by one of the defendant’s witnesses was 
$244. The amount proved by the other was $234. It is 
evident, that two of these witnesses are in error as to the 
amonnt, and one of them is doubtless right. Which two 
are in error? It is contended for the defendar . that we 
must hold the plaintiff’s witness to bein error, because he 
is contradicted by the defendant’s two witnesses. On the 
contrary, the same rule would prevent us from relying 
upon the testimony of either of the defendant’s witnesses, 
because each is contradicted by the other and the plaintiff's 
witness. There is no sufficient reason to doubt the integ- 
rity of any of them. The point is to be determined by a 
comparison of the claims of the respective witnesses to a 
reliance upon their recollection. The claims of the com- 
plainant’s witness, in that particular, are far superior to 
those of the defendant. The complainant’s witness was 
sent under a power of attorney to make the tender; the 
calculation requisite to ascertain the proper amount was 
very simple; and it would have been strange if his em- 
ployer had sent him, or he had gone, with a few dollars less 
than the requisite amount, without detecting the error. 
It was the business of the witness to tender the proper 
amount, and toremember it. He also counted the money, 
and kept a memorandum of the amount. It is impossible 
to say that this witness did not know certainly when he 
testified what was the amount; and if he has not stated it 
correctly, he has committed perjury. It is not so with the 
other witnesses. There does not appear to have been any 
sufficient reason to impress upon their memories the pre- 
cise sum tendered, or toaid their recollection. There isa 
disagreement of the witnesses in their statement of what 
was said, and of the persons present. This may be attrib- 
uted to frailty of memory, and a difference in attention or 
observation, without an imputation upon any of the wit- 
nesses. We do not regard the complainant’s witness as 
discredited by such disagreement.—22 Ala.563; 5 Ala. 698. 

The decree of the court below is reversed, at the costs of 
the appellee; and we proceed to render the decree which 
we think the court below ought to have rendered, as fol- 
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lows: It is ordered, adjudged, and decreed, that upon the 
payment to the register of the chancery court for Mont- 
gomery county, for the defendant, of the sum of two hun- 
dred and fifty-two dollars, and upon his receipting in full 
the judgment in his favor against Catherine R. Parsons, 
executrix of Enoch Parsons, described in the complainant’s 
pill, all the right, title and interest, either at law or in 
equity, vested in the defendant by his purchase under the 
decree of foreclosure described in the complainant’s bill, 
be divested out of him, the said defendant, and vested in 
the complainant; and that the register report to the said 
chancery court the fact of the making of such payment, 
and ascertain and report in like manner whether such 
receipt has been executed ; and it is further adjudged, that 
after such payment and receipt, a decree shall be ren- 
dered against the defendant, for the costs of the court 
below. The cause is remanded for further proceedings in 
pursuance to the foregoing decree. 


Strong, J., not sitting. 





GLASSELL vs. MASON. 


[ACTION ON LOST BOND, BY TRANSFERREE AGAINST OBLIGOR. ] 


1. Who is proper party plaintiff.—Under section 2129 of the Code, the assignee 
or transferree of a lost bond or note under seal may maintain an action on 
it in his own name, although the assignment or transfer was made after 
the loss of the instrument. 

2. Proof of loss of bond or note-—Preliminary proof of the loss or destruction 
of a written contract, is addressed to the court, and not to the jury; and 
may be made by the party himself, when the facts are within his knowledge. 

3. Affidavit of loss or destruction of bond or note.—When an action is brought on 
a bond or note alleged to be lost or destroyed, the plaintiff is not bound to 
make the statutory affidavit of the “loss and destruction, the contents 
thereof, and that the same has not been paid or otherwise discharged,” 
(Code, § 2151 ;) though the affidavit, if made, shifts the burden of proof. 

GA ™~ 


APPEAL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 
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THE complaint in this case, as amended, was as follows: 
“W. Leroy Mason The plaintiff claims of the de- 
vs. }endane the sum of $483 65, due by 
Andrew Glassell. bond executed by plaintiff on the 
6th August, 1845, and bearing interest from the first of 
February, 1845; which bond was payable to Charlotte 
Thornton, and: has been by her transferred and assigned 
to plaintiff, with all her right thereunto; which bond was 
lost before the commencement of this suit. 

“'The plaintiff further claims of the defendant the sum 
of $483 65, due by another bond made and executed by 
the defendant on the 6th August, 1845, payable to Char- 
lotte Thornton, and bearing interest at 8 per cent. from 
the 1st February, 1845; which said bond was transferred 
to plaintiff by said Charlotte, and, with interest thereon, 
is now due, and is the property of plaintiff.” 

The defendant pleaded non est factum, nil debet, and that 
plaintiff was not the party really interested in the bond 
sued on; and issue was joined on these pleas. 

“‘On the trial,” as the bill of exceptions recites, “the 
plaintiff introduced a witness who testified, before the 
court, that in November, 1846, Mrs. Charlotte Thornton 
deposited certain papers with him for collection, and, 
among them, a bond, or note under seal, such as described 
in the complaint; that in 1848, intending to quit Mobile, 
he turned over said bond to Mr. Lomax, an attorney, or 
to his brother, C. R. Labuzan, (he was not certain which ;) 
that inquiry and thorough search, on his return, were 
made for said papers, by said Lomax, C. R. Labuzan, and 
others, without avail; and that said note was now lost, 
and could not be found. The plaintiff then proposed to 
prove by said witness the execution and contents of said 
bond; to which the defendant objected, and, said objec- 
tion being overruled by the court, excepted.” 

The plaintiff then proved the execution and contents 
of the bond, and offered in evidence a writing under seal, 
dated the day of November, 1857, by which Mrs. 
- Thornton transferred to him the lost bond now sned on. 
The defendant objected to the introduction of the assign- 
ment as evidence, and reserved an exception to the over- 
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ruling of his objection. The execution of the assignment 
was proved. 

“This was all the evidence in the cause; and thereupon 
the defendant asked the court to charge the jury,— 

“1, That to entitle the plaintiff to a verdict, he must 
prove that the bond was endorsed to him by Mrs. Thorn- 
ton, and that the mere transfer of the bond on a separate 
piece of paper, or by delivery, is not sufficient to support 
the action. 

“2. That the jury, if they believed from the evidence 
that the transfer of the bond took place after its loss 
occurred, must render their verdict for the defendant. 

“3. That to entitle the plaintiff to a verdict, the jury 
must be satisfied from the evidence that the bond was 
destroyed, and proof of its loss only is not sufficient. 

“4, That the plaintiff is not entitled to recover under 
the evidence in this case, even though the jury believe 
from the evidencé that the bond was lost and destroyed. 

“5, That the plaintiff’s failure to produce the bond in 
evidence raises a presumption of payment, and, in order 
to entitle him to a verdict, he must prove that it has not 
been paid.” 

The court refused each of these charges, but gave the 
last with this qualification: ‘That if the plaintiff shows 
the bond was lost, this satisfies the presumption arising 
from the failure to produce it.” The defendant reserved 
exceptions to the refusal of the several charges asked, and 
to the qualification annexed to the charge given; and he 
now assigns as error all the rulings of the court to which 
he reserved exceptions. 


L. 8. Lupg, for appellant. 
Wma. G. Jonzs, contra. 


STONE, J.—We do not feel called upon to decide the 
question, whether a lust note or bond can be so endorsed 
or assigned as to vest the legal title in another. Under 
the Code, (§ 2129,) “every action founded upon a prom- 
issory note, bond, or other contract, express or implied; 
for the payment of money, must be prosecuted in the 
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name of the party really interested, whether he have the 
legal title or not.” We feel satisfied, that a debt created 
by bond, which bond has been lost, is still a debt or con- 
tract for the payment of money, and is embraced by the 
section of the Code above copied. 

[2.] The rule which requires preliminary proof of the 
destruction or loss of a written contract, before evidence 
of its contents can be received, is a rule affecting the 
grade of the evidence—not the measure of proof. It is a 
rule of law founded in good policy; a failure to comply 
with which does not simply leave the party’s evidence 
insufficient. It goes farther, and pronounces it wholly 
illegal. It is¢not one of the questions of fact within 
the issue before the jury. It is an outside inquiry, 
preliminary to the introduction of any evidence to the 
jury as to the contents. If this were not the case, a 
plaintiff who proved a just demand against the defend- 
ant, and the amount of it, must yet lose his case, if he 
failed to convince the jury that the written evidence of 
his contract was lost or destroyed. Suppose, in such case, 
the jury should return a special verdict ; and, in addition 
to finding the issue joined in favor of the plaintiff, should, 
of their own motion, further find that the note or bond 
was not lost. What judgment would be rendered on 
such verdict? Evidently for the plaintiff, because the 
verdict, to the above extent, would not be responsive to 
the issue. The jury would be pronouncing on the legal- 
ity, not the sufficiency of the evidence. This preliminary 
proof is always addressed to the court, and may be made 
by the party himself, when the facts are within his knowl- 
edge.—See 1 Greenlf. Ev. § 349, and note, § 558; Thomas 
v. DeGraffenreid, 17 Ala. 602; also authorities cited in 
Brister vy. The State, 26 Ala. 107. 

The paper called an assignment was properly admitted 
in evidence. It tended to show the plaintiff’s ownership 
of the demand. 

[3.] Suits may be brought on lost notes or bonds, and 
the plaintiff is not bound to make affidavit of the “loss 
and destruction, and the contents thereof, and that the 
same has not been paid, or otherwise discharged.” If 
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such affidavit be made, and accompany the complaint, it 
shifts the onus of proof; but this rule does not forbid a 
suit without such aflidavit.—Code, § 2151; Bell v. Moore, 
9 Ala. 824. 

The charges asked are easily disposed of. None of 
them ought to have been given. The fifth, which was 
given with a qualification, was too favorable to defendant. 
In the absence of the bond, the plaintiff certainly could 
not recover, until he laid the predicate, by preliminary 
proof to the court of the loss or destruction of the bond, 
and then proved its execution and contents. Doing this, 
however, the law did not require him to prove that it had 
not been paid. This, in most cases, would be an impossi- 
bility. 

Judgment of the city court affirmed. 





THOMAS vs. JAMES. 
[BILL IN EQUITY FOR INJUNCTION OF TRESPASS ON LANDS. ] 


1. When equity will enjoin trespass.—An injunction does not lie, in the absence 
of special circumstances demanding or authorizing equitable interposition, 
to restrain the commission or repetition of a trespass on lands, of which the 
plaintiff is in possession as owner, when he bas an adequate remedy at law 3 
but, where the plaintiff is a married woman, and secks to restrain the 
defendant from cutting timber on lands belonging to her separate estate, 
under a license from ber husband as trustee, there is not an adequate 
remedy at law, and the bill will be maintained. 

2. Authority of husband, as trustee of wife, to submit to arbitration —Where lands 
are conveyed by deed to a married woman, for her sole and separate use, 
and her husband is appointed by the deed “ trustee to manage said property 
for the sole use and benefit of her and her heirs,” he has no power as such 
trustee, against the consent of his wife, to submit to arbitration a contro- 
versy with a third person who claims a right to cut timber on the lands. 


APPEAL from the Chancery Court at Claiborne. 
Heard before the Hon. Wapr Keys. 
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Tue bill in this case was filed by Mrs. Emeline E. 

Thomas, the wife of Nathan H. Thomas, who sued by 
her next friend, against Robert D. James, said Nathan H. 
Thomas, and others; and sought to restrain the defendant 
James from cutting steamboat-wood on certain lands 
which the complainant claimed as part of her separate 
estate. The material facts of the case are these: On the 
3d Feb’y, 1853, one W. J. R. Thomas, who was the brother 
of Nathan H. Thomas, being seized and possessed of certain 
lands in Clarke county, entered into a written contract 
with Robert D. James, by which, for valuable considera- 
tion, he granted to said James, for the term of ten years, 
“the privilege of cutting and hauling as much steamboat- 
wood, consisting in dead trees, on land said Thomas owns, 
as he may want.” Nathan H. Thomas afterwards entered 
other lands, and, on or about the 24th November, 1854, 
conveyed them to said W. J. R. Thomas, who, about the 
same time, conveyed all of said lands to Wm. R. Agee, the 
complainant’s father. On the 20th December, 1854, Agee 
conveyed all of said lands, together with several slaves, 
to Mrs. Thomas, “for her sole and separate use and 
benefit, free from any debts or incumbrances of her said 
husband ;” the deed appearing on its face to be made in 
consideration of natural love and affection, and appointing 
said Nathan H. Thomas, the husband, “trustee to manage 
the said foregoing property for the sole use and benefit of 
the said Emeline E. Thomas and her heirs.” James 
claimed the right, under his contract with W. J. R. 
Thomas, to cut wood from the lands which were conveyed 
by said Nathan H. to W. J. R. Thomas; which right was 
disputed by the complainant. This matter of controversy 
was submitted to arbitration by said James and Nathan 
H. Thomas, the latter assuming to act as trustee for his 
wife; and was decided by the arbitrators in favor of 
James, who thenceforward continued to cut wood from 
the lands. 

The bill alleged, that the complainant’s husband had 
no authority to make this submission to arbitration ; that 
it was made against her wishes and consent; and that he 
was insolvent. The answer of the respondent James 
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insisted, that his contract with W. J. R. Thomas embraced, 
and was intended to embrace, not only the lands then 
owned by said Thomas, but all subsequently acquired by 
him; that Nathan H. Thomas was a party and privy to 
that contract; that said Nathan had authority, as trustee 
of his wife, to bind his wife by a submission to arbitration ; 
that Mrs. Thomas was cognizant of the submission, and 
did not express any dissent or dissatisfaction until after 
the arbitrators had made their award in favor of James; 
and that the several conveyances above mentioned, under 
which the complainant claims a separate estate in the 
lands, were fraudulent and void in law. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bill, but without assigning any reason for 
his decree; and his decree is now assigned as error. 


E. 8. Dareay, for the appellant.—The only question in 
the cause is, whether the complainant was bound by her 
husband’s submission to arbitration. The authorities, as 
well as reason and legal analogies, show that she was 
not.— Watson on Arbitration, 57, 58, 65, 66; Billings on 
Awards, 27-9; 1 Har. & John. 160. 


O. S. Jewett, contra, cited Lewin on Trusts, 248, 481; 
Willis on Trustees, 201; Jones v. Jones, 3 Mer. 161; 
Drewry on Injunctions, (Law Library for July, August, 
and September, 18538,) 30. 


RICE, C. J.—An injunction will not lie, to prevent the 
commission or repetition of a trespass, in entering and 
cutting down timber, on land of which the plaintiff is in 
possession as owner, and has adequate remedy at law for the 
trespass; there appearing nothing in the case so special or peculiar 
as to call for that particular relief. But, even where there is 
a legal remedy for the intrusion, some peculiar circumstance 
or circumstances may exist, which demand, or, at least, 
authorize, the interposition of the conservative remedy of 
injunction.—2 Story’s Eq. Jur. §§ 928, 929; Burnett v. 
Craig, at January term, 1857; Amelung v. Seekamp, 
9 Gill & Johns. 468; Stevens v. Beekman, 1 Johns. Ch. 
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R. 318; Livingston v. Livingston, 6 ib. 497; Jerome y. 
Ross, 7 7b. 315; N. Y. Printing and Dyeing Establishment 
v. Fitch, 1 Paige, 97; also, Perkins’ notes to Hanson v. 
Gardiner, 7 Vesey, (Sumner’s edition,) 805. 

Here such circumstances do exist. The complainant 
is a married woman. By the deed of her father executed 
in 1854, certain lands were conveyed to her, as her sepa- 
rate estate; and her husband, Nathan Thomas, was 
appointed her trustee, “to manage said foregoing prop- 
erty, for the sole use and benefit of her and-her heirs.” 
R. D. James, one of the respondents, under color of a 
contract which he had made with a third person, (one W. 
J. R. Thomas,) on the 10th February, 18538, claimed the 
continuing right for ten years from said last named day, 
to enter upon her said lands, and to cut thereon and haul 
away ‘as much steamboat-wood, consisting in dead trees, 
as he may want.” The right, thus claimed, has no 
foundation. It was disputed by the complainant; and a 
controversy thus arose between R. D. James and com- 
plainant, respecting the right thus claimed by him. Her 
trustee, contrary to her wishes, and to his own duty, 
entered into an agreement in writing with R. D. James, 
submitting said controversy to the arbitrament of certain 
named persons, who rendered an award, that said R. D. 
James, under and by virtue of said contract with W. J. R. 
Thomas, was entitled to cut and haul steamboat-wood 
from her said lands; “and now said Robert D. James, 
Francis B. James and Samuel Boykin, (the two latter 
having by an agreement with the former some interest in 
his said contract with W. J. R. Thomas,) armed with said 
award, assert the right, and are now cutting and hauling 
steamboat-wood from off said lands,’ * * “and will 
continue so to do, unless restrained by the order” of the 
chancery court. 

It is clear that the submission and award do not invest 
Robert D. James with the right to cut and haul steamboat- 
wood, from the lands which belonged to the complainant 
as her separate estate; because she did not assent to them, 
and her trustee, being a “trustee to manage’’ her lands for 
her sole use and benefit, has no power to convey to another, 
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by means of a submission and award, the right for a series 
of years to enter upon her land and cut down the timber 
thereon and carry it away. Such a right would be an 
interest in the lands, which such a trustee cannot create by 
means of a submission and award, not assented to by the 
cestui que trust.—Riddle v. Brown, 20 Ala. 412. 

But, although the submission and award be inoperative 
to create such right or interest in Robert D. James, yet 
it might be made available as a license, in a suit at law 
brought against him dy the trustee, for entering upon the 
lands and cutting down and carrying away the timber. 
Riddle v. Brown, supra; and authorities therein cited; 
2 Greenlf. on Ev. § 627 and ‘notes; Hill on Trustees, 503. 

Again: If the trustee, whois also husband, could 
recover at law for the trespasses, the cestui que trust, who 
is also the wife, may not be willing to give to him the 
damages he might recover. By allowing him to sue and 
recover those damages, (which are but the continuing 
results of his known breach of trust, and the wrongful 
conduct of the respondents,) she may incur the hazard of 
losing them, under the rule recognized in Roper v. Roper, 
29 Ala. 247, that if the wife lives with the husband, and 
he receives the income and profits of her separate estate, 
it will be presumed, in the absence of an express dissent 
on her part, to have been with her consent, and will be 
regarded as a gift to him. 

Such views render it impossible to deny relief upon the 
ground, that the complainant has a plain and adequate 
remedy at Jaw. She has not such a remedy.—See Davi- 
son v. Atkinson, 5 T. R. 482, and authorities supra. In 
this aspect, her case comes within the influence of the 
rule and reasoning which upheld the bill of the wife in 
Love v. Graham, 25 Ala. 187; Crabb v. Thomas, 25 Ala. 
212; and Gerald v. McKenzie, 27 Ala. 166. 

The decree of the chancellor is erroneous, and is 
reversed ; and a decree must be here rendered, reinstating 
the injunction, and remanding the cause; leaving it open 
in all other respects to be proceeded in when remanded, 
according to the law as settled in this opinion. The 
appellees must pay the costs of this appeal. 
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CRAIG vs. BURNETT. 


[ACTION TO RECOVER DAMAGES FOR FALSE IMPRISONMENT. | 


1. When action lies against judicial officer —The general rule is, that a civil action 
does not lie against an officer for errors committed in the exercise of judicial 
functions ; but there is an admitted exception to this rule, where the judi- 
cial officer of an inferior court not of record exercises an authority which is 
not within the scope of his jurisdiction. 

2. Powers of corporate authorities of Cahaba to fine and imprison.—Under the act 
incorporating the town of Cahaba, (Toul. Digest, 817, §§ 6, 8,) each 
member of the town council is invested with authority asa magistrate, 
within the corporate limits of the town, to impose fines not exceeding $50, 
and to imprison for not more than three days, for the violation of a mu- 
nicipal ordinance; but, before the power to imprison can be exercised, 
there must have been a judicial ascertainment of the fact that such ordi- 
nance had been violated ; and the charter does not confer on the town 
council, as a judicial body, power to adjudge fines. 

8. Validity of by-law respecting retailing of spirituous liquors —The decision in ez 
parte Burnett, 30 Ala. 461, asserting the invalidity of a municipal ordinance 
which fixed the price of a license for retailing spirituous liquors at $1,000, 
re-affirmed. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. JoHn Git SHORTER. 


The complaint in this case was in these words : 


“James T. Burnett,. The plaintiff claims of the de- 
vs. fendants the sum of $10,000, as 

James D. Craig, ( damages for maliciously and with- 

Thomas J. Portis, ( out probable cause therefor arrest- 

Daniel 8. Troy, ing and imprisoning, and causing 
and John P. Fulks./ to be arrested and imprisoned, the 
said plaintiff, during the month of February, 1856.” 

A demurrer was interposed to the complaint, but was 
overruled by the court. The defendants then pleaded not 
guilty, together with several special pleas, averring, in 
substance, that the imprisonment of the plaintiff was 
under and by virtue of a judgment rendered by the town 
council of Cahaba, of which body the defendants with 
others were members, which judgment was rendered by 
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said council, under power conferred by the charter of the 
town of Cahaba, on account of the plaintiff’s violation of 
a municipal ordinance. As the case is here decided on its 
merits, without noticing the rulings of the primary court 
on the pleadings, it is not necessary to incumber the report 
with a detailed statement of the pleadings. 

On the trial, as appears from the bill of exceptions, the 
plaintiff proved his arrest by the town marshal, on the 7th 
February, 1856, under a warrant issued by the clerk of the 
town council; the proceedings had before the council, 
adjudging fine and imprisonment against him ; the order 
of commitment to the jailor; his imprisonment for three 
days in the town jail; and the by-law under which the 
proceedings were had. . The by-law referred to, which 
was passed on the 2d January, 1855, fixed the price of a 
town license to retail spiritous liquors at $1,000, and im- 
posed afine of $50, with three days imprisonment in case 
of non-payment, for retailing without a license. The 
warrant for the plaintiff’s arrest, with the proceedings 
thereon, was as follows: 

‘“‘Cahaba, February 7th, 1856. To the Town Marshal : 
Complaint having been made before me, that James T. 
Burnett was guilty of [violating] a towii ordinance, by 
retailing spirituous liquors in the town of Cahaba without 
a license, on Thursday, the 7th February, 1856; you are 
hereby commanded to arrest him, and bring him before 
the town council, to answer said complaint.” 


“Tos. J. Portis, Clerk T. C. C.” 


“Town Council of Cahaba)y Defendant is charged with 
vs. \ retain g spirituous liquors in 
James T. Burnett. the town of Cahaba, on Mon- 
day, the 4th of February, 1856. J.T. Burnett admitted 
the charge as alleged, whereupon he is declared guilty by 
the council of a violation of the ordinance forbidding the 
same, and fined fifty dollars and costs. The marshal is 
ordered to take said defendant into custody, until the 
same are paid; andif said fine and costs are not paid forth- 
with, the marshal is ordered to confine said J. T. Burnett 
in the county jail for three days.”’ 
47 
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“The State of Alabama, To the jailor of Dallas coun- 

Dallas county. ty: You are commanded to 
commit to the jail of Dallas county the body of J. T. Bur- 
nett, and him safely keep within the walls of the prison of 
said county, for the term of three consecutive days from 
the hour of one o’clock P. M. this day; he having refused 
to pay the fine of fifty dollars and costs imposed upon him 
for retailing spirituous liquors, on Tuesday, the 5th Feb- 
ruary, 1856, without a license from the town council of 
said town. Given under my hand, in Cahaba, this 11th 
February, 1856.” 





JAMES D. Crate, 
Intendant of town council of Cahaba.”’ 

The court charged the jury, “ that the town council of 
Cahaba couid not imprison for a failure to pay’ penalty 
incurred under a by-law, until the penalty was ascertained 
and fixed by a suit before some justice of the peace, or 
before some one of the council as a justice of the peace;'*. 
and if the plaintiff was imprisoned for a penalty incurred ,,... 
under such by-law, without its having been first ascer- ‘ 
tained to be due by such justice of the peace or magis- 
trate, then such imprisonment was without authority, and 
void; and if the defendants either did it, or caused it to 
be done, they were trespassers, and responsible in dam- 
ages to the plaintiff.” 

The charge of the court, with other matters to which 
exceptions were reserved, is now assigned as error. 























aR HT RRS ne eperesnreneree ee 


Aex. Waits, Jno. D. WitttaMs, and N. R. H. Dawson, 
for the appellants, cited Yates v. Lansing, 5 Johns. 282; 
Hammond v. Howell, 2 Mod. 218; Duckworth v. John- 
son, 7 Ala. 581; Easton v. Callender, 11 Wendell, 95; 
Henderson v. Brown, 1 Caines, 90; Jackson v. Wilkin- 
son, 17 Johns. 146; Prigg v. Adams, 2 Salk. 674; Jenkins 
v. Waldron, 11 Johns. 113; Butler v. Kent, 19 Johns 228 ; 
1 East, 555; 1 Hill, 545; 3 Hill, 614; 1 Denio, 595; 
2 Denio, 434; 8 Mass. 326; 3 Durn. & E. 667. 





Cuitton & Gunter, with J. T. Moraay, contra. 
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WALKER, J.—In the imposition of imprisonment 
upon the plaintiff, the defendants certainly acted as judges. 
The general rule is, that there is no’responsibility to the 
injured party, for errors committed by officers in the 
exercise of judicial functions. An exception to the rule 
is admitted, where the judicial officer of an inferior court 
not of record exercises an authority not within the scope 
of his jurisdiction.—Duckworth v. Johnson, 7 Ala. 578; 
Hamilton v. Williams, 26 Ala. 527; Yates v. Lansing, 
5 Johns. 282; 8. ©., 9 Johns. 394; Piper v. Pearson, 
2 Gray, 120; Clark v. May, 2 Gray, 410; Sullivan v. 
Jones, 2 Gray, 570; Easton v. Calendar, 11 Wendell, 90; 
Jenkins v. Waldron, 11 Johns. 114; Butler v. Kent, 
19 Johns. 223; Cunningham v. Buncklin, 8 Cow. 178; 
Wilson v. Mayor, &c., 1 Denio, 599; Ambler v. Church, 
1 Root, 211; Reid v. Hood & Burdine, 2 N. & M. 168; 
Lining v. Bentham, 2 Bay, 1; State v. Johnson, 2 Bay, 
385; Moore v. Ames, 3 Caines’ R. 170; Harman v. Tap- 
penden, 1 East, 555; Greenville v. College of Physicians, 
12 Mod. 886; 4 Phillips on Ev. 170, 171, 172. 

The many authorities cited so fully sustain the propo- 
sitions above stated, that they cannot be regarded as open 
to controversy in a tribunal which respects the precedents - 
in thelaw. It isa sequence from those propositions, that 
the justification of the defendants is dependent upon the 
question of jurisdiction. 

[2.] In Ex parte Burnett, 30 Ala. 461, we decided, that 
under the 8th section of the charter of the town of Cahaba, 
the town council had the power to imprison, for a term 
not exceeding three days, any person who had imeurred a 
penalty for a breach of the by-laws of the corporation; but 
that the incurring of the penalty for a violation of the 
by-law must be ascertained in an appropriate judicial 
proceeding, before imprisonment could be superadded by 
the town council. The jurisdiction of the council, its 
authority to inflict the imprisonment, is by that decision - 
made to depend upon the antecedent judicial ascertain- 
ment of the fact, that a penalty imposed by the by-law 
had been incurred. Conceding, for the sake of brevity, 
without passing upon it, the fact that the plaintiff had 
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violated a valid by-law, and thus rendered himself liable 
to the imposition of a preseribed fine, we proeeed to 
inquire whether there was a valid judicial proceeding 
adjudging the fine against him. 

The clerk of the town council issued a precept, requiring 
the town marshal to arrest the- plaintiff, and bring him 
before the town council, to answer a complaint against him 
for retailing spirituous liquors in the town of Cahaba 
without a license. The entry on the minute-book of the 
proceedings of the council, upon the appearance of the 
plaintiff, is in the following words : 


“Town Council of Cahabay Defendant is charged with 
US. . - retailing spiritous liquors in 
James T. Burnett. the town of Cahaba, without 
a license from the town council, on Monday, the 4th day 
of February, 1856. J.T. Burnett admitted the charge as 
alleged, whereupon he is declared guilty by the council of 
a violation of the ordinance forbidding the same, and fined 
fifty dollars and costs. The marshal is ordered to take 
said defendant into custody, until the same are paid ; and 
if said fine and costs are not paid forthwith, the marshal 
is ordered to confine said J. T. Burnett in the county jail 
for three days.” 


The plaintiff was summoned to answer by the couneil, 
through its clerk ; he was brought up for trial before the 
council, and, upon his confession, his guilt in the particu- 
Jar alleged was ascertained, and a fine of fifty dollars 
adjudged by the council, and three days imprisonment was 
directed as the penalty for the non-payment of the fine 
and costs. 

If there was any adjudication of the fine, preliminary to 
the imprisonment, it was made by the council, when its 
members were acting aggregately as a council. The char- 
ter of the corporation bestows no authority upon the 
council to render such a judgment. The 5th seetion of 
the charter bestows upon the council the power to “affix 
fines” for offenses ‘against the by-laws, to be recovered 
before any magistrate. A magistrate is thus designated as 
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the ofticer clothed with jurisdiction over the matter of the 
fines affixed by the council. 

Section six of the charter provides, “that the intend- 
ant, and each and every one of the council, ex officio, shall 
be vested with all the powers and authorities that justices 
of the peace are vested with by the laws of this State, and 
shall and may exercise the same within the limits of eaid 
town, under the same penalties and restrictions to which 
justices of the peace of this State are and shall be subject 
and liable.” The second section of the amendment to 
the charter restricts the authority conferred by the 5th 
section of the original charter upon the intendant and 
each and every one of the council, to the enforcing the 


by-laws and.ordinances of the corporation. By virtue of, 


these sections of the original charter and the amendment 
of it, each individual composing the council is constituted, 
virtue officii, a magistrate, before whom a recovery of fines 
for violations of the by-laws might be had; but the lan- 
guage will not permit the conclusion, that the same power 
is bestowed upon the council. 

It is said in Dalton’s Justice, 24, “that whatsoever one 
justice of the peace alone may do, (either for the keeping 
of the peace, or in other execution of the commission or 
statutes,) the same also may lawfully be done and per- 
formed by any two or more justices.” —See, also, 3 Burns’ 
Justice, 133. Upon the same principle, it may be that 
all the members composing the council might unite in 
the performance of the judicial acts, falling within the 
scope of the jurisdiction bestowed upon each one of them. 
Tn that case, the act done would be the judgment of the 
several individuals composing the council, acting in their 
capacity of magistrates. The judgment adjudging the 
fine against the plaintiffis not the act of the magistrates 
who are the intendant and councilmen; but it is the act 
of a tribunal created by the charter, designated as the 
council, and clothed with certain legislative and judicial 
powers, distinct from the powers conferred upon the mem- 
bers separately. : 

To constitute a court, the mere presence of the magis- 
trate is not sufficient. The judicial officer must be act. 
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ing in his judicial capacity, in order that his acts may 
have a judicial character.—2 Bacon’s Abr. 616; 8 Bouv. 
Inst.; Day v. Day, 4 Md. 262; Willis v. Willis, 13 Johns. 
268. A magistrate, or any number of magistrates, can 
perform none of the functions appertaining to them as 
magistrates, except when acting in that capacity. Al- 
though it might happen that every member of a court- 
martial might be composed of justices of the peace; yet 
any judgment of that court, upon matters within the civil 
or criminal jurisdiction of justices of the peace, would be 
void. So here, the judgment for the amount of the fine 
was the act of the council as a council; and, although the 
council was composed of persons having authority to act 
as magistrates, the judgment was not the act of them, or 
any of them, in the capacity of magistrates. The judg- 
ment was the act of the artificial person created by the 
statute, and not of the several magistrates who were the 
individuals who, when united in one legislative and judi- 
cial body denominated the council, composed the artificial 
person. The judgment for the fine was rendered by a 
tribunal without authority, and was void. 

If it appeared that the fact, upon which the jurisdiction 
of the council over the matter of the imprisonment 
depended, was judicially considered, and adjudged by the 
council, then the defendants would not be liable for their 
mere errorof judgment. Every judicial tribunal, invested 
with authority to be exercised in a certain contingency, 
has authority to inquire and ascertain whether the con- 
gency has occurred. Where jurisdiction depends upon 
the existence of a preliminary fact, there is authority to 
decide whether that fact exists. A court is entitled to as 
full protection against an error of judgment in reference 
to the existence of the jurisdictional fact, asin reference to 
the merits of the suit.—Freeman v. Cornwall, 10 Johns. 
470; Fox v. Wood, 1 Rawle, 143; Harrington v. Comm’rs, 
&c., 2 McCord, 400; 4 Phillips on Ev. 209, 210; Wyatt’s 
Adm’rv. Rambo, 29 Ala. 510. 

But this principle cannot avail the defendants in this 
ease. They did not decide upon the existence of the 
jurisdictional fact. They decided that the plaintiff had 






































* 
JUNE TERM, 1858. 735 


Craig v. Burnett. 








incurred a penalty, but not that ajudgment for that pen- 
alty had been rendered by a competent court. They 
manifestly acted upon the apprehension that they had 
authority to adjudge the fine and inflict the imprisonment, 
unqualified by the requisition of the jurisdictional fact, 
which was held to be necessary in Hx parte Burnett. 

We adhere to the opinion expressed in Ex parte Burnett, 
that the ordinance prescribing a thousand dollars as the 
price of a license to retail was invalid. But in this case 
we infer from the bill of exceptions, that there was a pre- 
existing ordinance, fixing the price of license at $100. It 
is not necessary for us to decide in this case, whether the 
plaintiff was liable to a fine, because he neither obtained 
nor applied for license under the old ordinance; because, if 
he was so liable, the council nevertheless proceeded with- 
out authority, there being no valid judgment for the fine, 
and ave liable for the damage sustained by the plaintiff. 

The result of our opinion is, as we conceive, that the 
defendants cannot successfully defend the suit. The 
counsel, in their brief, request that we will not reverse 
upon any point not reaching the merits ; and thus, as we 
understand, waive their assignments of error, upon the 
condition that the merits of the case are decided against 
them. We, therefore, forbear to pass upon any of the 
other questions raised. 

The judgment of the court below is affirmed. 
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ACCOUNT. 


1. Bill of particulars.—An objection to the sufficiency of a bill of 
particulars, (Code, 3 2233,) when made on the trial comes too 
ae pe Se eee ee 27 

2. Proof of account.—To entitle a party to a recovery on an open 
account, it is not necessary that he should prove the specific 
articles which constitute each item, if the correctness of the 
account is otherwise sufficiently established.................. 27 

3. Statutory bar to suit for account.—Six years, which is the statu- 
tory limitation to an action at law for an account, likewise bars 
a suit in chancery for the settlement of partnership accounts. 
Boadived +: Boyker’s AQ 8 5.00 cisvisas cocesice tesateswene 134 

4. Exception to statute,as to mutual accounts, and accounts between 
merchants.—Accounts between the several members of a mer- 
cantile partnership are not within the proviso to the statute of 
limitations respecting “the trade of merchandise between mer- 
chant and merchant ;” but, unless all the items are on one side, 
they are mutual accounts, which the statute does not bar if one 
item is within the period of limitation...............0eeeeee 134 

5. Proof of account.—An affidavit of the fact that an account was ~ 
made out by a book-keeper, since deceased, is not, of itself, 
sufficient proof of the correctness of the account to entitle an 
administrator to a credit for its payment.—Pearson v. Darring- 





ACTION. 


1. By ward against guardian.—A ward cannot maintain an action 
at law against his guardian, for the use, income or profits of his 
property, which went into the guardian’s possession under his 
appointment as such, until there has been a settlement of the 
accounts, and a balance has been struck.—Champman v. Chap- 
i dp cs pont treacle ov eesbesccceuss 106 
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ACTION—conrTInvueEp. 


2. Action for recovery of legacy.—After an executor has assented 
to a legacy, and the period fixed by the will for its payment has 
arrived, the legatee, or, in case of his death, his personal repre- 
sentative, may maintain an action at law against the executor 
for its recovery.—Cox’s Adm’r v. McKinney................. 461 
3. When action lies not against wife——Under the provisions of the 
Code, (#2 1987, 2131,) an action at law does not lie against a 
married woman, either before or after the death of her husband, 
to subject her separate estate created by deed to the payment 
of necessary articles of family supply—Cannon v. Turner.... 483 
4. When action lies against county.—Since the act of 1852, making 
medical services rendered to indigent sick persons in certain 
specified counties “a public charge on the county,” (Session 
Acts 1851-2, pp. 429-30,) does not prescribe a remedy for the 
enforcement of the right thereby created, an action at law may 
be maintained against the county by the person rendering such 
services, (Code, 3 763,) although he might also have a mandamus 
from the circuit to the commissioners’ court.—Autauga County 
Mere Terry Tr Tee LTT EPEC T eer ETT 703 
5. When action lies against judicial officer ——The general rule is, that 
a civil action does not lie against an officer for errors committed 
in the exercise of judicial functions; but there is an admitted 
‘exception to this rule, where the judicial officer of an inferior 
court not of record exercises an authority which is not within 
the scope of his jurisdiction.—Craig v. Burnett..... Mibseeee 728 











ADMIRALTY. 

1. Construction of replevin bond in admiralty proceeding.—In an 
attachment case against a steamboat, under the act of 1844, 
(Session Acts 1843-4, p. 98,) a replevin bond, conditioned that 
the stipulators should pay and satisfy such judgment as might 
be rendered in such attachment proceeding against them, binds 
them to pay the judgment recovered by the attaching plaintiff, 
although not in form against them.—Hunter v. McCraw....... 518 

2. Fi. fa. against stipulators—On the recovery of judgment by the 
plaintiff in such action, the statute fastens a lien on the boat, 
and also authorizes an execution against the stipulators in the 
ES cccebecscanedtedeces eewevene kusabadsetixes 518 


AGENCY. 
1. Liability of agent to principal—_Where a several demand exists 
in favor of two sureties, for money paid by them respectively 
on a judgment against them and their principal ; and one under- 
takes, for a sufficient consideration, to act for the other in the 
collection of the claim, he thereby becomes bound, as an agent, 
to the exercise of good faith, reasonable skill, and ordinary dil- 
igence, and liable for any loss or injury occasioned by his want 
of either; but, if the principal has ratified or assented to the 
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AGENCY—conTInveD. 
act of his agent, or has not been injured hy it, he cannot main- 
tain aa action on account of it.—Robinson v. Brooks.......... 222 
2. Competency of agent as witness for principal—An agent, employed 
to procure lumber which his principal had agreed to furnish 
for the building or repairing of a church, is a competent wit- 
ness for his principal, under section 2302 of the Code, in an 
action brought by the latter against the master workman for a 
failure to perform the contract, although the defendant relies 
on the unsuitableness of the lumber as an excuse for his non- 
performance.—Moore v. Lea’s Adm’r...........0ee0es weve BH 
3. Authority of agent, and non-performance of contract—W here a 
workman, having been authorized by his employer to examine 
and decide upon the quality of the lumber to be used in the work, 
which the employer himself had agreed to furnish, but which he 
had engaged a third person to procure for him, failed to enter on 
the performance of the work under his contract, but did not no- 
tify his employer of the unsuitableness of the lumber,—Add, that 
the agency did not authorize the workman to create an excuse 
for his non-performance and neglect of duty as undertaker, 
by failing as agent to give notice to his employer, within a rea- 
sonable time, that the lumber was unsuitable for the work.... 375 
4, Revocation of agency by death.—The death of the principal is a 
revocation of an agent’s authority to execute a deed, unless the 
power was coupled with an interest in the land to be conveyed; 
and a deed, executed by the agent after his principal’s death, 
but ante-dated, is utterly void.—-Saltmarsh v. Smith.......... 404 


AMENDMENT. 

1. Amendment of complaint—In an action against an administrator, 
on a promissory note described as “ made by him,” the complaint 
may be amended, after the argument to the jury has commenced, 
by striking out the word “/7m,” and inserting in lieu thereof 
the name of his intestate——Burch v. Taylor & Co............ 26 


2. Same.——In an action brought originally by a married woman suing 


alone, the complaint having been amended by adding the name 
of the husband as a co-plaintiff, (Code, 2 2403,) a second amend- 
ment, at a subsequent term, striking out the name of the wife, 
and making the husband, as trustee of his wife, the sole plaintiff, 
cannot be allowed. (Sronz, J., dissenting.)—Pickens v. Oliver, 626 


3. Same.—Where the plaintiff is described in the summons as 


suing in his representative capacity as administrator, and in the 
complaint as suing individually, the complaint may be so 
amended, (Code, 2 2403,) as to make it conform to the summons. 
Ikelheimer v.Chapman’s Adm’r......... ivoosta ieee 676 


4. Waiver of objection to amendment of complaint.—After the plead- 


ings have been made up by consent, and a jury has been select- 
ed for the trial of the cause, it is too late to object to the allow- 
ance of an amendment to the complaint ata previous term, 
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although the minute entry of that term recites that the defend- 
ant excepted to the allowance of the amendment.—Felkel v. 
EE Oe Te Ne eee eee ee ee eee Oo 25 
5. Plea of statute of limitations to amended complaint—When an 
action is commenced before the statute of limitations has 
effected a bar, and an amendment of the complaint is filed after 
the completion of the statutory bar, the statute is not a good 
plea to the amended complaint, since the amendment relates 
back to the commencement of the suit—Bradford v. Edwards, 628 
6. Amendment of sheriff’s return.—A_ sheriff may, by leave of the 
court, amend his return on a writ in detinue, according to the 
facts, so as to make it show that his seizure of slaves under it 
was discharged, by order of the plaintiff’s attorney, before the 
slaves were seized under a second writ; and such amended 
return relates back to the time when it ought to have been 
made.—McArthur v. Carrie’s Adm’r............... peewewe tn 
7. Amendment of judgment nunc pro tunc—An entry on the trial 
docket, in the handwriting of the presiding judge, in these 
words: “Plaintiff takes a non-suit, which is set aside on pay- 
ment of costs,” is sufficient to authorize an amendment of the 
judgment, nunc pro tunc, at a subsequent term, so as to show 
that the nonsuit was set aside on the payment of costs.—Sims 
GREE SEE ceeKi bs hsha ees Oe ech 6 Kus) tee deeb oee'ss 353 
8. Judgment corrected and affirmed.—In detinue, a judgment on 
verdict for the plaintiff, “that he recover of said defendant 
the said slaves,” (naming them,) “and, on the failure of said 
defendant to deliver said slaves to plaintiff when said plaintiff 
demands tiem, then that said plaintiff have and recover of said 
defendant the said sum of $3,450, his damages so assessed by 
the jury,”"—though notin the proper form, will be corrected 
on error, and affirmed.—Rambo v. Wyatt’s Adm’r............ 363 
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ARBITRATION AND AWARD. 

1. Authority of husband, as trustee of wife, to submit to arbitration. 
Where lands are conveyed by deed toa married woman, for her 
sole and separate use, and her husband is appointed by the 
deed “trustee to manage said property for the sole use and 
benefit of her and her heirs,” he has no power as such trustee, 
against the consent of his wife, to submit to arbitration a con- 
troversy with a third person who claims a right to cut timber 
on the lands.—Thomas v. JameS...............ccccccccccees 723 


ASSUMPSIT. 
1. When action lies in favor of sheriff’s surety against defendant in 
execution.—A sheriff’s surety, having paid a judgment recovered 
against him for his principal’s default in failing to return or 
make the money on an execution, may recover the money in 
assumpsit from the defendant in execution, on proof of an 
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ASSUMPSIT—contINnvED. 
agreement between the latter and the plaintiff in execution, 
pursuant to which the suit against the sheriff and his surety 
was instituted, to the effect that, if the money could be made 
out of the latter, the plaintiff would no longer pursue the 
defendant in execution.—Evans v. Billingley’s Adm’r......... 395 
When action lies against receiver of bank-bills—An action for 
money had and received lies against one who received current 
bank-bills for the use of another, on proof that he used or 
treated them as money.—Hill’s Adm’r v. Kennedy............ 523 
3. When demand is necessary.—In such action, proof of a conver- 
sion by the defendant before suit brought dispenses with the 
pocwanlty OF WUOMONG. 06 cic ceneescccecesotes Pore Tt t 523 
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ATTACHMENT. 


1. Levy of attachment by constable—A constable has no authority, 
in this State, to levy or serve an original attachment, issued for 
asum exceeding fifty dollars, and returnable to the circuit 
court; and a judgment by default, predicated on such void 
levy, is absolutely void.—Martin v. Dollar.............0e000: 422 
2. Garnishment in United States courts—Garnishment proceedings 
having been authorized by statute in this State prior to 1828, 
the Federal courts held here are authorized (Laws of U.S. 
Courts, 78) to adopt that mode of proceeding. —Pearce -v. Win- 
| TTT Terre etr rere 68 
3. What authorizes recovery for wrong ful attachment.—In an action 
on the case for the wrongful and malicious suing out of an at-. 
tachment on the ground that the debtor was about to remove 
from the State, .it is not error in the court to instruct the jury, 
“that plaintiff was entitled to recover the actual damage sus- 
tained, unless the jury believed from the evidence that he was 
about to remove from the State at the time the attachment was 
sued out.”—Hudson v. Howlett. .......cccsccssccccscscscves 478 


ATTORNEY-AT-LAW. 
1. Attorney’s liability for negligence——The failure of an.attorney 
to reserve a bill of exceptions to an erroneous ruling of the 
circuit court, as to the sufficiency of a subsequent promise to 
revive a debt barred by the statute of limitations, is not such 
negligence as would prevent him from recovering his fee from 
his client—Pearson v. Darrington. .......ccccccccsccssocces 227 
2. Same——Nor does his failure to be present at the final trial of 
the suit, deprive him of his right to compensation, when it is 
not shown that he was employed generally to represent his 
client’s interests in the suit..........ccccecceccceccccsceces 227 


BAIL. 


See Criminau Law, 13. 
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BAILMENT. 


1. When bailor of hired slave may maintain detinue.—If the bailee of 
a hired slave is deprived of his possession during the term by 
a third person,and thereupon notifies his bailor that he declines 
to sue for his recovery, and requests the latter to sue, the bailor 
may maintain detinue for the slave against such third person, 
without waiting for the termination of the bailment.—Sims v. 
ee Te ed POLE LEE LT CTC E LEEPER LEER Lee Cee 353 
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BASTARDY. 

1. Competency of prosecutrix as witness —The mother of the alleged 
bastard is made a competent witness by the statute, (Code, 
2 3807,) and her competency is not affected by the death of the 
child before the trial—Satterwhite v. The State.............. 578 

2. Death of bastard child—The death of the alleged bastard child, 
after issue joined, is proper matter for a plea puis darrein con- 
tinuance, but constitutes no ground for a motion to dismiss the 
EC eVkLe dah cb wORKkn We wise dew eeebs sewer soedensss 578 


BILL OF EXCEPTIONS. : 


1. Construction.—Construing the bill of exceptions most strongly 
against the appellant, the appellate court will, for the purpose 
of sustaining the ruling of the primary court, give to the words 
used their natural import and meaning.—Thompson v. Drake.. 99 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Alteration of note-——The alteration of a note after its delivery to 

the payee, by the erasure of the place at which it was made 

payable, is presumed to have been made by the payee, and, un- 

less the assent of the maker is proved, renders the note void. 

A re eee Lee TET OT LETTE eee ee eee 430 

Merger of original consideration in note-—Although a promissory 

note, not under seal, may not bea merger of the contract for 

which it was given; yet the payee cannot recover on the orig- 

inal “snsideration, when his recovery on the note is defeated 

by proot of amaterial alteration by him, without the assent of 

the maker, which rendered the note void..............e,.00. 430 

3. Measure of damages on bill of exchange—The purchaser of a bill 
of exchange, at a usurious rate of discount, can only recover 
from his immediate endorser the sum paid, with legal interest. 
es WRENS 65 sss OR URS e es Syncs vcswwusen ieee’ 456 

4. When purchaser of accommodation paper is chargeable with notice. 
When a bill of exchange, accepted or endorsed for the accom- 
modation of the drawer, is presented for discount by him, the 
purchaser from him is affected with notice of the character of 
MEEVEE, SE ESEECT ET CETTE CEPT E TL TPE 456 

5. Admissibility of note as to proof of execution.—In an action on a 

promissory note, issue being joined on the plea of non est fac- 

tum, if the plaintiff adduces any evidence conducing to prove 


So 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrtinvep. 


the genuineness of the defendant’s signature, the note itself 
may go before the jury in connection with that evidence. 
Martie Vc FORREE sass occ caccvcennsove Bb sos enkeliskeeencanes 499 
6. Construction of special endorsement.—An endorsement of a prom- 
issory note, before maturity, in these words, “ For value receiv- 
ed,” &c., “I transfer unto J. P. H. all my right and title in the 
within note, to be enjoyed in the same manner as may have 
been by me,” exempts the endorser from personal liability on 
the note—Eleiley v. Falooner. . «005.000.0006 ceasetoeled os shed 536 
. Proof of loss of bond or note——Preliminary proof of the loss or 
destruction of a written contract, is addressed to the court, and 
not to the jury; and may be made by the party himself, when 
the facts are within his knowledge.—Glassell v. Mason....... 719 
. Affidavit of loss or destruction of bond or note——When an action 
is brought on a bond or note alleged to be lost or destroyed, 
the plaintiff is not bound to make the statutory affidavit of the 
“loss or destruction, the contents thereof, and. that the same 
has not been paid or otherwise discharged,’ (Code, % 2151 ;) 
though the affidavit, if made, shifts the burden of proof...... 719 


748° 





= 


feo) 


BONDS. 


1. Assignment of penal bond.—Under the Code, (3 1530;) as under 
the previous law, a penal bond may be so assigned as to invest 1 
the assignee with the legal title; but one of two joint assignees, 
not being partners, cannot, by his separate assignment, transfer 
to another the legal title to his moiety ; and on the death of 
one of two joint assignees, the entire legal title vests in the 
other.—Skinner v. Bedell’s Adm’r.........cccecccsccecceses At 

2. Breach of title-bond.—The vendor cannot defend an action on 
his title-bond, after eviction of the purchaser under title para- 
mount, by showing that he had a complete equitable title to the 
Reml—Aireend: Vs AB ss. ocsissescsnsne te seenndapesncdenwin 215 

3. Validity of bond given by administrator for application oS pr oceeds 
of sale of land.—A bond given by an administrator, condi.joned 
as required by the act of 1822, (Clay’s Digest, 224, 2 20,) is void, 
when the orphans’ court had no jurisdiction to order the sale. 
Pettit’s Adm’r v. Pettit’s Distributees..............cceeeeees 288 

4. Liability of sureties on such bond.—-The special bond required 
by said act of 1822 being conditioned for the faithful payment 
and application of the money arising from such sale according 
to the final decree,” the sureties therein are not liable for the 
waste or misapplication of the money by the administrator, un- 
less the final decree directed its payment and application..... 288 

5. Liability of sureties on general administration bond.—The sureties 
on a general administration bond, conditioned as by law required, 
are liable for the waste or misapplication by their principal of 
money arising from the proceeds of a valid sale of the dece- 

dent’s real estate, which went in his hands on his execution of 
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the special bond required by the statute under which the sale 
was made}; it appearing that the sureties on such special bond, 
in consequence of the failure of the final decree to direct thie 
application of the money arising from the sale, are not liable 
ee ee PN AE DI nk an RRS So Rican ves 


6, Breach of detinue bond, and defense.—A voluntary nonsuit by the 


J 
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plaintiff is a breach of a detinue bond, conditioned as the stat- 
ute requires ; and the fact that the property sued for belonged 
to him is no defense to an action on the bond, though admissible 
in mitigation of damages.—Savage v. Gunter.............0-. 
. Construction of replevin bond in admiralty proceeding.—In an 
attachment case against a steamboat, under the act of 1844, 
(Session Acts 1843-4, p. 98,) a replevin bond, conditioned that 
the stipulators should pay and satisfy such judgment as might 
be rendered in such attachment proceeding against them, binds 
them to pay the judgment recovered by the attaching plaintiff, 
although not in form against them.—Hunter v. McCraw....... 


. Proof of loss of bond or note—Preliminary proof of the loss or 


destruction of a written contract, is addressed to the court, and 
not to the jury; and may be made by the party himself, when 
the facts are within his knowledge.—Glassell v. Mason....... 


9. Affidavit of loss or destruction of bond or note—When an action 


is brought on a bond or note alleged to be lost or destroyed, 
the plaintiff is not bound to make the statutory affidavit of the 
“loss and destruction, the contents thereof, and that the same 
has not been paid or otherwise discharged,” (Code, 3 2151 5) 
though the affidavit, if made, shifs the burden of proof....... 


CHANCERY. 
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I. JurIsDICTION. 


When equity will declare absolute bill of sale a mortgage—A court 
of equity, in declaring a conveyance absolute on its face to be 
a mortgage, proceeds on the idea, that it would be a fraud to 
allow the grantee to hold the property discharged of the parol 
conditions or trusts which were attached to it by his consent; 
and requires the complainant to prove, either by the admissions 
of the answer, or by clear and convincing evidence, that the 
original transaction was at the time intended and understood by 
both parties as a mere security for the re-payment of money. 
ee ik Kice We SINVVRS bee vle ce iseeinesses 


. Allowance by chancellor of wife’s counsel fees in divorce suit.—In a 


divorce suit, instituted by the wife, the chancellor may require 
her husband to pay her counsel fees; but, where the bill also 
seeks the enforcement of a marriage-settlement, and, on the 
death of the husband, is revived against his personal repre- 
sentative, an order for the allowance of the wife’s counsel fees 
cannot afterwards be made, since the death of the husband 


abates the suit so far as it seeks a divorce.—Pearson v. Darrington, 227 
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3. 


4. 


5. 


6. 


3 


Removal of cloud over title to real estate—A creditor of an estate 
which has been reported insolvent, having obtained a judgment 
against the administrator, may come into equity, to remove a 
cloud over the title to real estate, and to have such real estate 
then subjected to the payment of his debt.—Saltmarsh v. Smith, 
On what grounds equity will open settlement of accounts.—A settle- 
ment of partnership accounts, between parties who dealt with 
each other at arms’-length, will not be opened in equity on ac- 
count of the impaired health and depressed spirits of one of 
the parties, when the evidence is not sufficient to establish his 
mental unsoundness.—Billingslea v. Ware.............ese00. 
Compromise of settlement bars equitable relief—Equity will not 
open a settlement of partnership accounts, on proof of errors 
or mistakes, when it appears that the parties dealt with each 
other at arms’-length, and that the balance struck against the 
party complaining was afterwards adjusted by voluntary com- 


404 


promise, by which a large deduction was made in his favor.... 415 


Mistake in stated account not cognizable in equity when legal remedy 
is adequate—A mistake in calculating the value of land, agreed 
to be taken, at a specified price per acre, in part payment of the 
amount due from plaintiff, as adjusted by compromise of a 
larger balance found due from him on settlement of partner- 
ship accounts, constituting in effect a mere overpayment, is no 
ground for equitable relief, when it appears that his note for 
the balance of the amount ascertained against him on the com- 
prodsies AGI MERGE. 0.046 00.00 0ccesesisesecises een 


. When creditor may come into equity—A judgment creditor, with- 


out a return of “no property found” on an execution, cannot 
come into equity to reach a judgment recovered by his debtor 
against the sheriff, on the ground that its assignment to a third 
person was fraudulent and without consideration—Henderson 


8. When feme covert may come into equity for protection of separate 





estate—A married woman, having a separate estate created by 
deed, cannot come into equity against an execution creditor of 
her husband, to enjoin the sale of a slave which belonged to 
her separate estate, and which she had conveyed to her chil- 
dren-—Flanagen ¥. State Bank. ...i.1....05ccciesvsese vontcceds 


. Who seeks equity must do equity Where two partners in a ferry 


were tenants in common of the adjacent lands, and, on the death 
of one, his moiety of the lands was sold by his administrator, 
the other partner cannot maintain a bill in equity against the 
purchaser, for an injunction and account of the profits of an 
opposition ferry established by him under an order of the com- 
missioners’ court, when it appears that, before the purchaser 
applied for the new ferry grant, he had offered to form a part- 
nership with the complainant in the old ferry, and that his offer 
was rejected.—Spann v. Nance....... 000006 0s cb eness sewane 
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CHANCERY—conrInvep. 

10. Distribution of estate in equity.—The administrator of a deceased 
legatee may file a bill in equity against the personal represent- 
ative of the testator, to compel a settlement and distribution 
of the estate in accordance with the provisions of the will. 

ee NN WU NUE OD BONE. ois ce ses ncbsccsecssccsesces 

ll. When equity will enjoin trespass—An injunction does not lie, in 
the absence of special circumstances demanding or authorizing 
equitable interposition, to restrain the commission or repetition 
of a trespass on lands, of which the plaintiff is in possession as 
owner, when he has an adequate remedy at law; but, where 
the plaintiff is a married woman, and seeks to restrain the 
defendant from cutting timber on lands belonging to her sepa- 
rate estate, under a license from her husband as trustee, there 
is not an adequate remedy at law, and the bill will be maintained. 
Ee TO eT TT TTT TOTTT EE ETT OCTET EOTETe 
12. Equitable relief against judgment at law.—A defendant in a 
judgment at law, who seeks relief against it in equity on 
grounds which would have formed a good defense at Jaw, must 
allege and prove that his failure to discover and avail himself 
of such defense at law was attributable, not to any negligence 
or want of diligence on his part, but to fraud, accident, or the 
act of the opposite party.—Watt v. Cobb.................... 
13. Same.—A statutory judgment for costs against an administra- 
tor individually, after the return of an execution de bonis tntestatis 
“no property found,” will not be enjoined in equity on account 
of the insolvency of his intestate’s estate, when it appears that 
the action at law was instituted by him maliciously,and without 
reasonable or probable cause.—Reynolds v. Carter........... 
14. Equitable relief, by establishing set-off, against judgment at law. 
A defendant, having a cross demand which is available as a set- 
off either at law or in equity, and having failed to bring it for- 
ward in the action at law, cannot make it the basis of equitable 
; relief against the judgment at law, without showing some sufli- 
cient excuse for his failure to avail himself of it at law; and the 
fact that he was advised that the law court had no jurisdiction 
to allow the set-off, is not a sufficient excuse for his failure. 
PRO NN 5S av phe Serv bsisdassecdscvcsess 
15. Set-off of judgments on ground of insolvency.—Plaintiff having 
recovered a judgment against defendant, and defendant having 
afterwards recovered a judgment against the sheriff, who was 
indemnified by plaintiff to make the levy on which defendant's 
action was founded, and defendant having assigned his judg- 
ment to a third person on the day of its rendition, the two 
judgments cannot be set off against each other in equity, on 
account of the defendant’s insolvency, unless it is alleged and 
proved that he was insolvent at the time of the assignment of 
his judgment.—Henderson v. McVay..... Diewdedchewetesee 
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CHANCERY—conrinv_eD. 
16. Equitable set-off —A cross demand against one of the distrib- 
utees of an estate, for the conversion of personal property 
without the consent or sanction of the administrator, is avail- 
able as a set-off to the administrator, when a bill is filed against 
him for a settlement and distribution of the estate ; but he can- 
not set off a pecuniary demand for advancements of money 
against one who, having released the administrator from all 
pecuniary demands, is only entitled to a distributive share of 
the personalty remaining im specte.—Pearson v. Darrington.... 227 
17. When legal set-off is cognizable in equity——One legal demand 
may be set off against another in equity, when the defendant is 
SCR VEE TV RIOD VY, TE EEN, gc ccsiccends ccs taanewewebean 424 
18. Reformation of deed.—Equity will not reform a sheriff’s deed, 
on account of an incorrect description of the land, when the 
sale itself was a nullity because the judgment under which it 
was made was void.—-Martin v. Dollar.................00-0. 422 
19. Conflicting equities between purchasers—A party having a 
junior equity, who purchases the legal title, cannot thereby 
defeat or postpone the senior equity: the maxim applies, qui 
prior in tempore est potior in jure—Fash v. Ravesies.......... 451 
20. Rescission of contract.—If the vendor of land falsely repre- 
sents his title to be good, when it is not; and the purchaser, 
relying on the misrepresentation, is thereby induced to enter 
into the contract,—such misrepresentation, though made under 
an honest mjstake as to the sufficiency of the title, entitles the 
purchaser to have the contract rescinded in equity—Bailey v. 
TO i 550s choos Boi wudinn ees Anedeycines ceae eee 50 
21. Same.—If the vendor conceals a known and material defect in 
his title or incumbrance on it, and thereby induces the purchaser 
to make the contract, this is a fraud, for which the purchaser 
may claim a rescission of the contract in equity, though he has 
received a deed with covenants of warranty.—Prout v. Robert's 
PY iviinsitacin éhareinkceapetixdianaecee eee 427 
22. Abandonment of possession by purchaser—If the purchaser has 
paid all or a portion of the purchase-money, or has made im- 
provements on the land more valuable than its use and occupa- 
tion, he is not required to abandon the possession, before filing 
his bill in equity for a rescission on the ground of fraud; but 
his retention of possession, under such circumstances, only 
renders him liable to account for the rents.—Bailey v. Jordan. 50 
23. Same—When a purchaser of land seeks a recission of the con- 
tract in equity, on the ground of mistake, want of title, or 
defect of title, he is required first to abandon the possession of 
the land, unless its retention is necessary for his reimbursement 
or indemnity ; but, where fraud is the ground of his applica- 
tion, a different rule prevails.-—-Garner, Neville & Co. v. Leverett, 410 
24. Rents and profits——The right to the rents and profits of the 
land, during the purchaser’s occupation, does not pass to an 
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assignee of the notes given for the purchase-money ; nor can 
such assignee assert any right to them, when made a defendant 
to the purchaser’s bill for rescission, except through the agency 


DTS cabbie is piedc din snsanwacvccreodeswesasesccee MD 
25. Purchaser’s counsel fees not deducted from rents and profits —The 


purchaser is not entitled to a deduction from the amount of 
rents and profits during his possession; but the allowance of 
such a deduction by the chancellor is not available on error to 


an assignee of the notes given for the purchase-money........ 410 
26. When chancery court will compel execution of testamentary trusts 


in favor of slaves—Where an executor is directed by his testa- 
tor’s will to carry certain slaves to a non-slaveholding State for 
the purpose of emancipation, the chancery court here will 
recognize his authority to execute the trust, and, if he volunta- 
rily submits his administration to the court, might possess the 
power to enforce its execution ; but the slaves themselves can- 
not enforce the execution of such trust; nor can they, after 
‘their removal by the executor to a non-slaveholding State, under 
an agreement between the legatees and distributees of the tes- 
tator, maintain a bill here for the recovery of a pecuniary leg- 
acy, which the will directed the executor to deposit in a foreign 
bank for their benefit after their removal, when it appears that, 
prior to their removal, the executor had made a final settlement 
and distribution of the estate before the probate court, and had 


been discharged by its decree-——Hooper vy. Hooper........... 669 
27. Jurisdiction of equity over foreign executora.—A foreign execu- 


tor, who, without making a settlement of his trust, has removed 
to this State,and become domiciled here, may be sued by a leg- 
atee in the chancery courts of this State, for an account and 
settlement of his administration and the recovery of a legacy. 


SSDI AW PINE oe iS 6S ois oslo SoG GN SSis Sob ness He bse ew ee 
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28. Sufficiency of allegations of purchaser’s bill—Where the bill 


alleges, that the purchaser was a stranger to the lands bought ; 
that the vendor represented his title to be good, whea it was 
not; and that, “by this fraudulent representation, and his deed 
purporting to convey said lands to complainant, with warranty 
of title against all other persons, he induced complainant to pay 
him $1500 for said lands, and to give his note for $1509 more,” 
it sufficiently shows that the purchaser, in making the contract, 
relied on his vendor’s misrepresentations, and was thereby mis- 
ee 


29. Service of amended bill——The failure to perfect service of an 


amended bill is an error for which the chancellor’s decree will 
be réversed, if any relief was obtained under the amendment; 
secus, where the only object of the amendment, which was filed 
after the cause was at issue as to all the defendants, was to 
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CHANCERY—continvep. 
allow creditors, if any, to come in and prove their demands 
against the estate sought to be settled, and it appears that none 
came in.—Masterson v. Masterson..............ccceeccesees 
30. Cross bill proper to establish release and set-off —Where a bill in 
equity is filed against an administrator, to compel a settlement 
of his accounts and a distribution of the estate, a cross bill is 
the appropriate mode of bringing forward a release, executed 
to the administrator by one of the distributees after answer 
filed, and of establishing an equitable set-off against another 
distributee—Pearson v. Darrington...............-2-2eeeee 
31. What relief may be obtained on answer, without cross bill—_Under 
a bill filed by the personal representative of two deceased part- 
ners, against the widow of one, and the sole infant heir-at-law 
and legatee of both the decedents, asking a settlement of the 
partnership accounts, and the direction of the chancellor in the 
administration of the two estates, the court may go on and set- 
tle the administrations, and render a decree in favor of the widow 
for her distributive share of her husband’s estate, without a 
cross bill filed by her.—Masterson v. Masterson............ an 
32. When legatees or their personal representatives are necessary parties. 
When a legatee files a bill against a foreign executor, who has 
removed to this State without settling his trust, seeking an ac- 
count and settlement and the recovery of a legacy, all the other 
legatees who are interested in the fund are necessary parties to 
the bill; and if any one of them has died, his personal repre- 
sentative must be brought before the court, or a sufficient excuse 
for the omission must be shown.—Colbert v. Daniel........... 
33. Effect of non-joinder of parties.—The chancellor should not dis- 
miss a bill on final hearing, on account of the non-joinder of 
necessary parties, without affording the plaintiff an opportu- 
I IS ike Seo eos kwh cond sc aue iki vch gun aeanka bareeees 
34. Parties to bill for distribution —To a bill filed by the adminis- 
trator of a deceased legatee, seeking a settlement and distribu- 
tion of the testator’s estate in accordance with the provisions 
of the testator’s will, all the other distributees who are inter- 
ested in the fund are necessary parties—High’s Adm’r v. Wor- 
Ps Si hae on 0050S 0K Fee beak ca alougaeels seperate 
35. Waiver of plea by answer.—If the respondent, in his answer to 
2 bill for an account, declares that “he is now, and at all times 
has been, ready and willing to account,” but insists that the 
balance on a proper accounting will be in his favor, and accom- 
panies his answer with a plea of the statute of limitations, the 
plea is not waived by the offer to account.—Bradford v.Spyker’s 
BE i sibie be WE ES hb 0d 0 0340505 6a RS SER WRC EET i aeees 
36. Waiver of defect in summons.—A defendant in a chancery cause, 
having appeared without objection in the court below, cannot 
take advantage on error of a defect in the summons.—Winter 
oe eT Poe e eT eE ETT TTT LTTE TT ee ete 
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CHAN CERY—continvep. 

37. Appearance shown by recitals of record—In a chancery cause, a 
recital in the decree pro confesso, that “the partics came,” is suf- 
ficient to show the appearance of a resident defendant, who 
was not served with process, but whose name is mentioned 
with the other defendants in the marginal statement of the par- 
ties annexed to the minute entry of thedecree. (Per Watxer,J.; 
Srong, J., holding, that such recital, though not affirmatively 
showing an appearance which would sustain the decree on error 
or appeal, was sufficient to render the decree, when collaterally 
assailed, prima facie valid as to such defendant; and Ricg,C.J., 
dissenting.)—Hunt’s Heirs v. Ellison’s Heirs............-..0.. 173 

38. Construction and effect of answer.—A literal denial in the an- 
swer, of a material allegation of the bill, although it might be 
held insufficient on exceptions, cannot be deemed an admission 
of the allegation —White v. Wiggins...............seeeee08- 424 
RCE Fe eT re ere eT reer ee 532 

39. Weight of contradicted answer as evidence—An answer, contra- 
dicted in a material point, loses all weight as evidence.—Prout 
OT ee Ter er yee oP Terre ey eee eee 427 

40. Weight of responsive answer—An answer which is responsive 
to the bill,and which is not overturned by the requisite amount 
of proof, must prevail—Henderson v. McVay.............5... 47i 

41. Admissibility of defendant’s answer as evidence against co-defend- 
ant.—In stating an account before the master, the answer of 
one defendant cannot be used as evidence against another, 
whose interest is adverse to his—Pearson v. Darrington...... 227 

42. Reference to master to ascertain sufficiency of vendor's title—In 
decreeing the rescission of a contract to the purchaser, on ac- 
count of his vendor’s want of title to part of the land, unless 
the vendor, by a specified day, “ perfect the complainant’s title 
to the lands sold,” the chancellor may direct the evidence of 
title to be submitted to the master, who is to ascertain and 
report upon its sufficiency.—Bailey v. Jordon................ 50 

43. Exceptions to master’s report—Where the master’s report is 
accompanied with an abstract of the testimony relating to some 
of the items of the account, but simply states that other items 
were proved, without setting out the evidence relating to them; 
and exceptions are reserved to the allowance of these latter 
items, but not to the sufficiency of the evidence on which they 
were allowed by the master, nor to his failure to set out that 
evidence, they must be deemed to have been established by suf- 
ficient evidence, unless the contrary appears.-—-Pearson v. Dar- 
Re 2 ee ee eee ee ee 227 

44. General exception to credit partly legal—A general exception is 
sufficient to exclude an entire voucher which is partly legal, 

unless the administrator (or other party claiming the credit) 
furnishes the means of distinguishing the legal from the illegal 
| LEIS | SEeOU PTET CTT PETE TULLE Le. 
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CHANCERY—conrinvep. 

45. General exception to voucher partly correct—A general exception 
to the exclusion of an entire voucher, consisting of several dis- 
tinct items, some of which are correct, may be overruled... 

46. Same.—The appellate court cannot say that there was error 
in overruling an objection to an entire voucher, part of which 
2 ee Peer rere satiate ect aa 

47. Ex-parte affidavits —Ex-parte affidavits may be received as evi- 
dence by the master, on a reference, unless objection is made 
TNS ids wn coens Sate cred enes sve eeds i644 ain Sw tle pias 

48. Re-examination of witness on reference—On a second reference, 
a party has no right, without an order authorizing it, to re-exam- 
ine a witness whose deposition has been already taken, or who 
was examined under the former reference; consequently, he 
cannot complain on error of the action of. the chancellor, ex 
mero motu, in directing the master not to re-examine witnesses 
on the second reference, when it appears that the only material 
witness rejected on the second reference had been examined 
several times, and occupied such a relation to the party that an 
order for his re-examination ought not to have been granted.. 

49. Variance-—A party cannot have relief in equity, on proof of a 
case variant from that alleged in his bill—Flanagan v. State 
PO is ove xdnwns PpbcpVar bande ease pdiuidp sists waepedbates soaunG 

50. Relief must conform to allegations and prayer——Under a bill 
seeking to opena settlement of partnership accounts, on the 
ground of errors, omissions and mistakes, and to cancel a mort- 
gage given by complainant to secure the payment of his note 
for the balance found against him, and alleging that nothing is 

justly due from him ona proper accounting, the complainant 
cannot have a decree for the reformation of the mortgage, nor 
for the redemption of the mortgaged property.—Billingslea v. 
WR cust ken chateunsoxawieuneNsennss Mees eeuen erro 

51. Form of decree foraieeing vendor’s lien—In a decree foreclos- 
ing a vendor’s lien, it is not necessary that a day should be given 
to the defendant, beyond the date of the decree, within which 
he may pay the balance of the purchase-money due, and thus 
prevent a sale of the land; he has the right to pay the money 

at any time before the sale is made, although not expressly 
reserved to him by the decree.—Winter v. Rose.............. 


CHARGE OF COURT. 


1. Construction of charge to jury.—The instructions of the court 
to the jury are to be construed in connection with the evidence, 
and as explanatory of each other; and if they are correct when 
thus construed and applied, though erroneous as universal 
propositions, they do not warrant a reversal of the judgment. 
Fe ssennige Companies v. Goodman..... son eetnene pies ghee 
. General charge on evidence erroneous.——A cota charge in favor 
ig either party, when there is the slightest conflict in the evi- 
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CHARGE OF COURT—conrtinvuep. 


dence, on any material point, is an invasion of the province of 
See Fate. —Robinen V. BOOKS... sok wesc cecccesesececes 
Same.—Whenever there is an inference of a fact to be drawn 
before the plaintiff can recover, a general charge charge in his 





Charge too favorable to appellant—A charge to the jury, making 
the validity of the plaintiff’s letters of administration depend 
on the sufficiency of parol evidence, when they are valid on 
their face, is not an error of which the defendant can complain. 
Sims v. Boynton 


ee wee eer eee eee eeresraeeeeeeesesree essere seeeeese 


. Charge to juru, ignoring proof of time and place, held erroneous. 


A charge to the jury, authorizing them to find the defendant 
guilty, without determining whether the offense was committed 
within the county in which the indictment was found, and within 
the period of time covered by the indictment, is an error which 
will work a reversal of the judgment.—Farrall v. The State... 


. Charge on admissibility of confessions referring legal question to 


jury.—A charge instructing the jury, “that if the prisoner’s 
confessions were extorted from him by any sort of fear or hope 
of favor, they must disregard such confessions,” refers to the 
jury the decision of a legal question, and should, for that rea- 
son, be refused.—Bob v. The State. ..........ccccccccccccces 


. Charge on sufficiency of circumstantial evidence ——A charge to the 


jury in a criminal case, where the evidence against the accused 
is entirely circumstantial, “that they are bound to acquit the 
defendant if there is a single link wanting in the chain of circum- 
stantial evidence,” is calculated -to confuse or mislead the jury, 
and, for that reason, should be refused.—Tompkins v. The State, 


CODE OF ALABAMA. 


10. 21888. Appeals in probate cases—McAllister’s Ex’r v. Thompson, 
11. 221981-97. Separate estate of married women.—Cannon v. Turner, 


Also, Ravisies and Wife v.Stoddart & Co.........c.ccecceees 


12. 32129. Who is proper party plaintiff—-Glassell v. Mason.... 


Also, Skinner v. Bedell’s Adm’r.............ccccccccessesecs 


430 


353 


560 


1. # 277, 300-38. Contested elections—Griffin v. Wall............ 149 
2. 3673. Action against county.—Autauga County v. Davis....... 703 
3. 21530. Assignment of bonds.—Skinner v. Bedell’s Adm’r...... 44 
4. 31531. Set-off against assigned note—McKenzie v. Hunt & An- 
ES Ce eee eT TTT eee ee Le eee eee TERETE ee 494 
5. 21550. Fraudulent deeds.—Miller v. Stetson & Co............ 161 
6. 31556. General assignment by debtor —Warren v. Lee & Larkins, 440 
7. 21634. Jury trial on contested probate of will—Stedham’s Heirs 
WMO NINO TEE Toc cs sevscncccccccvccsscversseececesccese 525 
8. 1778. Partial distribution of decedent’s estate—McAllister’s Ex’r 
PN Pi R SW sé inh 55650066 ERNE se ede tees.ceveve sens 497 
9. 23 1843-48. Insolvent estates—Murdock v. Rousseau’ s Adm’... 611 
Also, Sharp’s Ex’rs v. Herrin’s Adm’r...........2--eeeeeeee 502 
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13. 32131. Actions by husband and wife——Cannon v. Turner..... 483 
Also, Pickens and Wife v. Oliver... ......... RRA: 626 
14. 32151. Affidavit as to lost bond—Glassell v. Mason.......... 719 
15. 32221. Retraction of slander.—Bradford v. Edwards......... 628 
16. 32233. Bill of particulars—Pryor v. Johmson............... 27 
17. 32257. Service of summons.—Cumming v. Richards.......... 459 
18. 32264. Struck jury—McArthur v. Carrie’s Adm’r........... 75 
19. 2 2302. Competency of witness as affected by interest.—Insurance 
COMPee F DOUGMON, 6.6.65. ae 108 
Mad; Moore +. Tele Bie soo ios ce ce TS TE 375 
Mee Ci TGS Bs oa os vce ves geese Cee cceee 551 
20. 22 2322-28. Depositions—Thrasher v. Ingram and Wife...... 645 
Also, McArthur v. Carrie's AGM? <s sickccek eke bole eee eee 75 
21. 3 2403. Amendment of complaint.—Felkel v. Hicks & Co...... 25 
Bs; OF OT B 0 5 oii est eee 26 
RA Seve eee eri er ye ris 626 
Teotheimer wv. Chapenan’s Adm rG. oii. ic ei USS 676 
A rr errr errs fee ees 628 
22. 22 2601-03. Summary judgment against constable—Couch v. 
fe PtP OTeTT TE EEREPTTET LT ee 633 
23. 22645. Summary judgment between co-sureties.—Irwin v.Scruggs, 516 
24. 3 3034. Judgment on error.—Griffin v. Wall...............-. 149 
25. 33143. Embezzlement —Lowenthal v. The State............. 589 
26. 33243. Gaming.—Bentley v. The State...............0ee0e 596 
27. 3 3280. Selling liquor to students —Farrall v. The State....... 557 
28. 33492. Defaulting witness before grand jury.—Durden v. The 
Tee ee TELE SEP EET TTC Re ee ke 579 
29. 23679. Recognizance—Vasser v. The State..........0-..00- 586 
30. 2 3807. Bastardy.—Satterwhite v. The State.............0.- 578 
31. Forms of indictments—Johnson v. The State..... .......... 583 
ASG5 LO WOTGHAICV : “LO CRGO orc 66.4 .cic's 6 b's aie A ww eleererees 589 
32. Forms of complaints in civil cases—Fournier v. Black......... 41 
Aloo; Comming v. Richards... 65... 6.00508 SSS Cee 459 
Autanga Coanty V. Davies < 6c ici cise cen cescseees nents 703 
tavisiés and Wife v. Stoddart & Co........ cece e ee ceececeees 599 
CONSTABLE. 


1. Levy of attachment.—A constable has no authority, in this State, 
to levy or serve an original attachment, issued forasum ex- 
ceeding fifty dollars, and returnable to the circuit court; and 
a judgment by default, predicated on such void levy, is abso- 
lutely void.—Martin v. Dollar. .........ccccccvccccccsccesss 422 

2. Irregularities in judgment or fi. fa. not available to constable and 

sureties—In a summary proceeding against a constable and his 

sureties, for his failure to make the money on an execution, 

(Code, # 2601, 2603,) the defendants cannot take advantage of 

any mere irregularities in either the judgment or the execution, 

which do not render the process void—Couch v. Atkinson... 633 
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CONSTITUTIONAL LAW. 

1. Louisiana insolvent laws——The insolvent Jaws of Louisiana, so 
far as they operate to discharge the person and after-acquired 
property of the debtor from liability on any contract made 
since their enactment with a resident citizen of that State, are 
not violative of any provision of the constitution of the United 
States —Wilson v. Matthews, Finley & Co................... 
Redemption law——The redemption law of 1842, (Clay’s Digest, 
502, 3—,) in its operation upon pre-existing mortgages, is not 
violative of the provisions of the State and Federal constitu- 
tions respecting laws which impair the obligation of contracts. 
Bugbee v. Howard...... WrTrerere. pi Tawa ei wR 


ho 


CONTESTED ELECTIONS. 

1. Trial on appeal to circuit court not de novo.—tIn case of a con- 
tested election, removed by appeal from the probate to the cir- 
cuit court, (Code, #% 300-338,) the cause should be tried on the 
record alone, and not de novo.—Griffin v. Wall............... 

2. Statement of grounds of contest, and notice of votes illegally re- 
ceived or rejected.—An averment in the statement, contesting a 
sheriff ’s election, that A. B. “ was the successful candidate,” is 
equivalent to an averment that he had been “ declared elected ;” 
and if the statement is accompanied by a list of the names of 
the voters whose votes were illegally received or rejected, it is 
a sufficient compliance with the requisitions of the statute, 
(Code, 3 277,) so far as the contestant is concerned............ 


3. Counter notice, when necessary.—If the party whose election is 


contested desires to offer evidence of votes for himself which 
were illegaily rejected, or votes for his opponent which were 
illegally received, he must serve a notice of the names of such 
voters, similar to that which is required of the contesting party, 
(Code, 2 277;) otherwise, he can only adduce rebutting evidence 
as to the votes specified in the contestant’s notice............ 


4. Error without injury, in not requiring counter notice—The con- 


testing party cannot complain on error of the refusal of the 
probate judge to require his opponent to give counter notice 
of votes illegally received or rejected, when it appears from the 
record that the probate judge, in recounting the votes, did not 
reject any vote which had been cast for the contestant, nor 
receive and count any vote for his opponent which had been 


ee oe ee ee 2 ce 
5. Plea unnecessary.—It is not necessary that the person whose 
election is contested should file a plea to the statement....... 
6. Examination of poli-lists and bailots, and effect as evidence.—It is 


the duty of the probate judge to receive any legal evidence of 
errors or mistakes in either the poll-lists or ballots, but to be 
controlled by them if unexplained; and if there remains an 
irreconcilable conflict between the number of voters and the 
ballots, after all the testimony has been heard, the number of 
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CONTESTED ELECTIONS—conrinvep. 
votes shown by tie poll-lists is entitled to more credit than the 
unexplained number of ballots found in the box.............. 149 
Injury presumed from error.—When the record does not show 
the number of votes found for either party on the final re-count- 
ing by the probate judge, the appellate court cannot intend that 
the counting of illegal votes for the party declared elected was 
an error harmless to the contestant, but must presume injury 
oe Perr 149 
8. Judgment reversed and rendered.—In reversing the decision of 
the circuit court, affirming the judgment of the probate judge 
in a contested electioa case, the appellate court will itself ren- 
der the judgment which the circuit court ought to have ren- 
dered, whenever the record enables it to do 80............... 149 
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CONTRACT. 
1. Legality of consideration—A contract, founded directly on an 
illegal consideration, although the illegal act is prohibited only 
under a penalty, is void.—Milton v. Haden............-...4. 30 
2. Sufficiency of consideration—A promise by the purchser to his 
vendor’s surety on the title-bond, when informed by the latter 
that the legal title was not in the person named in the bond, to 
the effect that he would withhold the payment of the purchase- 
money, or would himself procure a surrender of the outstanding 
legal title, is without consideration, and not available to the 
surety as a defense to an action on the title-bond.—Greene v. 
Te ee 215 
. Validity of contract for sale or lease of Indian, reservation —A 
contract between a Chickasaw Indian, who was entitled to a res- 
ervation under the treaty of 1832, and a white person, by which 
the former, in consideration of a specified sum, part of which 
was paid in cash at the time the contract was made, agreed to 
sell his reservation to the latter, in the event of the treaty being 
so modified as to allow the sale, and, “in case there is no alter- 
ation of the treaty,” to let the latter “have the use and benefit 
of the said lands for two years, free of rent,’—is void, because 
contrary to the provisions and policy of the treaty of 1832. 
Pettit’s Adm’r v. Pettit’s Distributees...... ay en Ar 288 
4. Validity and confirmation of contract founded on consideration 
partly dlegal—aAn entire contract, founded upon a consideration 
which is partly illegal,is void, and incapable of confirmation.. 288 
. Construction of charter-party as to rights and liabilities of parties. 
Under a charter-party providing for two successive voyages, 
“one voyage to be from Mobile to Toulon, and the other from 
Mobile to an Atlantic port in France ;” and reserving to the 
owners of the vessel the right to send her, “after the termina- 
tion of the first voyage, to any other port in Europe to load for 
» any portin the United States, proceeding from such port to 
Mobile to commence the second voyage,” and the further right, 
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“in case France should engage in war, to annul the contract for 


o“o 
the second voyage,”—on France becoming engaged in war 
befere the termination of the first voyage, the owners of the 
ship have the option, to be exercised by them within a reason- 
able time, and notice thereof to be given to the charterer, to annul 
the contract for the second voyage; but, on their failure to 
exercise this optional right, they are bound to offer, within a 
reasonable time after the termination of the first voyage, to 
make the second voyage, uniess discharged or excused by the 
charterer from making that offer ; and, failing to make that offer 
within such reasonable time, they cannot hold the charterer 
liable, on his abandonment of the contract, for failing to furnish 
a cargo for the second voyage.—Murrell & Whiting v. Sumner, 

6. Sane, as to time of performance and breach—What is a reasona- 
ble time, within which an offer of performance must or may be 
made, is often a question for the court; but, where a charter- 
party, providing for two voyages from Mobile, one‘to Toulon, 
and the other to some Atlantic port in France, secures to the 
owners of the vessel the right to send her, after the termination 
of the first voyage, “ to any other port in Europe to load for 
any port of the United States, proceeding from such port to 
Mobile te commence the second voyage,” it is a question for 
the determination of the jury, whether an offer to perform the 
second voyage is made within a reasonable time after the term- 
ination of the first ; and this, notwithstanding the written evi- 
dence in the case, consisting of the correspondence of the parties, 
shows the dates at which the vessel touched at her several 
ports..... Sis Sess ee ee ee ees eee eee oe pete 

7. Same, as to measure of damages for breach by charterer.—In the 
absence of special circumstances, it is the duty of the master of 
a chartered vessel, on the failure or refusal of the charterer to 
furnish the cargo as agreed on, to avail himself of all ordinary 
means and proper opportunities to obtain another cargo; and 
if he neglect to perform this duty, the owners cannot hold the 
charterer liable for the increased damages resulting from such 

a Se ee ere ee eT eee PRNUT Ae ieee Phew ua sepesecees 

8. Rule of widen uction of contracts -— rule is well settled, that 
a contract is to be construed most strongly against the party 
promising ; and where it is susceptible of two constructions, 
one of which will defeat, and the other give effect to it, the lat- 
ter construction will be adopted.—Hunter v. McCraw........ 

9. Construction of unte-nuptial contract.—An ante-nuptial contract, 
securing to the wife’s separate use the property then owned by 
her, together with that which she might afterwards receive or 
acquire, with power “ to give, grant and dispose of her separate 
estate, as she shall think proper and fit, by will or otherwise ; ” 
and then conveying the property to a trustee, in trust that the 

wife shall have the use and benefit of the property, if she shall 
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or 
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CONTRACT—conTinvED. 
require it, “during her natural life-time,” and, in the contin- 
gency of her dying without a will, that the property shall be 
divided equally among her children—does not restrict the 
interest of the wife to a life estate, with a power of disposition 
by will.—Booker v. Booker’s Admr..........00seeccesaceees 473 

10. Modification of ante-nuptial contract—Husband and wife may, 
by subsequent agreement founded on sufficient consideration, 
modify an ante-nuptial contract, containing a stipulation on the 
part of the husband that the persons to whom the wife might 
bequeath her property might possess and enjoy it; and an 
agreement between them, to the effect that the husband should 
possess her land during his life, in consideration of valuable 
improvements thereon erected by him, is a modification, pro 
tanto, of the ante-nuptial contract........cccccccesccccescees 473 

11. Validity of post-nuptial contract.—A feme covert, having a sep- 
arate estate secured by ante-nuptial settlement, with absolute 
power of disposition over it, may enter into a contract with her 
husband, to the effect that he should possess the land during his 
life, in consideration of valuable improvements thereon to be 
Ce Le eT errr eT een rT AT3 

12. Alteration of written contract by parol. —Although a written 
contract may be changed or modified by a subsequent parol 
agreement; yet loose or casual admissions or declarations of 
one party, apart from the other, and making no allusion toa 
change of contract, cannot avail to overturn the terms of a prior 
written contract.—Smith’s Executor v. Garth.............e8. 368 

13. Merger.—Although a promissory note, not under seal, may not 
be a merger of the contract for which it was given; yet the 
payee cannot recover on the original consideration, when his 
recovery on the note is defeated by proot of a material altera- 
tion by him, without the assent of the maker, which rendered 
the note void.-—White v. Haas. ...26. 0.0. cvsvelessvenes ei0WS 430 

14. Non-performance of contract—Where a workman, having 

been authorized by his employer to examine and decide upon 

the quality of the lumber to be used in the work, which the 

employer himself had agreed to furnish, but which he had 

engaged a third person to procure for him, failed to enter on 

the performance of the work under his contract, but did not no- 

tify his employer of the unsuitableness of the lumber,—held, that 

the agency did not authorize the workman to create an excuse 

for his non-performance and neglect of duty as undertaker, 
by failing as agent to give notice to his employer, within a rea- 
sonable time, that the lumber was unsuitable for the work. 
Moore v. Lea's Adm'r,, ......0sscesssvsseidescsdaei IEReY 375 

15. Time of performance.—When no time is specified for the per- 
formance of the contract, by which the vendor bound himself 

“to make titles thereto provided he received or could get them,” 

or, in default thereof, to refund the purchase-money, the pre- 
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sumption is, that the parties intended it to be performed within 
a reasonable time ; and sixteen years is, prima facie, a reasona- 


ble time.—Skinner v. Bedell’s Adm’r...........0.....s00000. 
CORPORATION. 
1. Powers of corporate authorities of Cahaba to fine and imprison. 


Under the act incorporating the town of Cahaba, (Toul. Digest, 
817, 2 6, 8,) each member of the town council is invested with 
authority as a magistrate, within the corporate limits of the 
town, to impose fines not exceeding $50, and to imprison for not 
more than three days, for the violation of a municipal ordinance ; 
but, before the power to imprison can be exercised, there must 
have been a judicial ascertainment of the fact that such ordi- 
nance had been violated; and the charter does not confer on 
the town council, as a judicial body, power to adjudge fines. 
a SER Er ers eC ye eee eee a eee ee eee ee Tee 


. Validity of by-law respecting retailing of spirituous liquors—The 


decision in ex parte Burnett, 30 Ala. 461, asserting the invalidity 
of a municipal ordinance which fixed the price of a license for 


retailing spirituous liquors at $1,000, re-afflrmed.............. 
COSTS. 
1. When decree as to costs is revisable on error—The question of 


bho 


costs, ina chancery cause, is revisable on error, when the record 
discloses a substantial ground of appeal.—Garner v. Prewitt. . 


. Costs on error in chancery cause-—The chancellor’s decree having 


been reversed on error, at the instance of the defendant, so far 
as it directed a deduction from his debt against an insolvent 
estate for the value of the widow’s dower interest which he 
claimed, and affirmed on all his other assignments of error, the 
costs of the appellate court were imposed on him, because it 
appeared that he was not entitled to claim any interest in the 
widow’s dower.—Saltmarsh v. Smith...............ceceecees 


CRIMINAL LAW. 


1. 


i) 





Selling liquor to student at school—A writing school, though to 
continue for the term of 20 days only, is a school within the mean- 
ing of section 3280 of the Code, prohibiting the sale of spiritu- 
ous liquor to a minor student or pupil of any “ college, school 
or academy.”—Farrall v. The State.........ccccccccccccccces 


. Burden of proof as to consent of parent or guardian—In an 


indictment under this section of the Code, the burden of proving 
the consent of the minor’s parent or guardian is on the defend- 
ant, and not on the prosecution to prove the want of it........ 


. Lending pistol to minor—Where the prisoner, having in his 


drawer a pistol belonging to another, and being asked by a 
minor to lend it to him, replied, “It is not mine, but belongs to 
another man; I have nothing to do with it; you can take it if 
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CRIMINAL LAW —continveEp. 
you choose ; it was left here by Mr. C., who will return in four 
or five days, and it should be here when he returns and calls 
for it;” and, on the permission thus granted, the minor after- 
wards took the pistol,—held, that this constituted a violation of 
the act of 1856, (Session Acts, 1855-56, p. 17,) making it a mis- 
demeanor “ to sell, give or lend” certain deadly weapons to a 
minor —Ooleman v. The States... 6 .ccicevss sie cab bess Cabs 
4, Embezzlement—Under an indictment against a clerk for the 
embezzlement of a bill of exchange, (Code, 3 3143,) a conviction 
may be had on proof that the prisoner fraudulently disposed of 
the bill, which had come.to his possession by virtue of his em- 
ployment, although it first came to the possession of his em- 
ployer.—Lowenthal v. The State...........scccccscccccceees 
5. Sufficiency of indictment—An indictment for embezzlement, in 
the form prescribed by the Code, (p. 702, No. 36,) is sufficiently 
COP MN NII asain ons 56 a Se cie's deed eek ee wee 
6. Gaming at saddler’s shop.—aA building ia which the business of 
a saddle and harness maker is carried on, is a “ public house” 
within the meaning of section 3243 of the Code; and where such 
building consists of two stories, the lower of which is used by 
the owner for the purpose of carrying on his said business, a 
back room in the second story, accessible only by an external 
staisway, and used by a journeyman of the owner as a sleeping 
room, is within the prohibition of the statute, when it is shown 
that the room was not rented by the owner to the said occu- 
pant, but furnished to him under the contract of employment, 
which bound the owner to board and lodge the latter. —Bentley 
Vo TE DU ie 6 iio tin has dey erie evodiwnwdsReeeeeeeneeeeeeae 
Obstructing public road—Sufficiency of indictment—An indict- 
ment under section 1176 of the Code, charging that the defend- 
ant “did obstruct a certain public road,” which is particularly 
described, “ by a fence, bar, or some other impediment, without 
leave of the court of county commissioners first had and obtain- 
ed,” is fatally defective—Johnson v. The State............... 
8. Admissibility of slave’s confessions—A slave, while in prison 
under a criminal charge, having been induced to make several 
confessions, by an implied promise that his master would sell 
him and not let him be hung, the fact that he was still kept in 
prison, and that these confessions were offered in evidence 
against him on his trial, is not sufficient to show that the influ- 
ence of such inducements was entirely removed from his mind, 
so as to render a subsequent reiteration of the confession com- 
petent evidence against him on a second trial—Bob v. The 


~1 
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. Admissibility of part of confession or conversation —When the 
prisoner’s confessions have been proved against him by the 
State, he has the right to prove the remainder of the conversa- 
tion relating to the same subject ; but he cannot move to exclude 
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CRIMINAL LAW—cont1nvep. 
the evidence adduced by the prosecution, because the witness 
had stated “ that he did not remain to hear the entire conversa- 
PARRA EAN SENG Ea Neb o0 es rapa ePhiene so sv'ss 

10. Admission implied from silence—A slave being summoned to 
the presence of a company of white persons, among whom were 
his master and mistress, for the purpose of having his shoes 
compared with the measure of certain tracks supposed to have 
been made by the perpetrator of a crime whom they were en- 
deavoring to discover ; and several of the company exclaiming, 
when it appeared that there was a perfect correspondence be- 
tween his shoes and the tracks, “ that they were the shves that 
made the tracks,”—/eld, that this exclamation, with the fact that 
the slave made no reply to it, was not admissible evidence 
against him, as an implied admission...............2eeeeeee: 

11. Relevancy of evidence identifying and describing place where as- 
sault was committed.—The identity and description of the place 
where the alleged assault was committed being a material ques- 
tion in the case ; and it being shown that the accused had under- 
taken to pilot the person assaulted through the woods, a wit- 
ness who had seen the person assaulted, both before and after 
the commission of the assault, the intervening period of time 
being three or four hours, may be asked by the prosecuting 
attorney, “if he examined a place designated by H. [the assault- 
ed person] as the place where he was shot,” when it appears 
that the question was introductory of another resfecting the 
marks of a recent struggle in the designated place, and that the 
court instructed the jury, at the time the evidence was admitted, 
“that the designation of a place by said H., as the place where 
he was shot, would be no evidence that it was the place where 
he was shot, nor that he was shot atall.’”—Magee v. The State... 

12.. Sufficiency of sci. fa. against defaulting witness.—A scire facias 
ona judgment nisi against a defaulting witness summoned to 
attend before the grand jury, which is made to subserve the 
double purpose of writand declaration, and which only sets out 
the judgment n7sz, wherein all the facts necessary to show a com- 
pliance with the requisitions of the statute (Code, 2 3492) are 
not stated, will not support a final judgment against such wit- 
OR WT. THO DiN0 6c esisiccc cee sccesecscccdccccecss 

13. Sufficieney of recognizance, and proof in aid of it— Where an 
undertaking of bail stipulates that the principal shall appear at 
the then next term of the circuit court, and from term to term 
thereafter until discharged by law, “to answer an indictment 
pending in said court against him,” but does not otherwise 
describe or identify the indictment, the State may (Code, 33679) 
adduce proof to the court of “ the particular case to which the 
undertaking is applicable,” on the failure of the principal to 
appear ; and if the judgment nisz recites that such proof was 

adduced, and the record does not show that the recital is un- 
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CRIMINAL LAW—continvED. 
true, the appellate court will presume that the proof was com- 
petent and sufficient —Vasser v. The State................4 
14. Charge to juru, ignoring proof of time and place, held erroneous. 
A charge to the jury, authorizing them to find the defendant 
guilty, without determining whether the offense was committed 
within the county in which the indictment was found, and within 
the period of time covered by the indictment, is an error which 
will work a reversal of the judgment.—Farrall v. The State... 
15. Charge on admissibility of confessions referring legal question to 
jury—aA charge instructing the jury, “that if the prisoner’s 
confessions were extorted from him by any sort of fear or hope 
of favor, they must disregard such confessions,” refers to the 
jury the decision of a legal question, and should, for that rea- 
son, be refused.—Bob v. The State...........ccccccccceccces 
16. Charge on sufficiency of circumstantial evidence.—A charge to the 
jury in a criminal case, where the evidence against the accused 
is entirely circumstantial, “that they are bound to acquit the 
defendant if there is a single link wanting in the chain of circum- 
stantial evidence,” is calculated to confuse or mislead the jury, 
and, for that reason, should be refused.—Tompkins v. The State, 


CUSTOM. 


1. Requisites of custom.—The “ universal practice and understand- 
ing of persons employed in navigating ” a particular river, does 
not, per se, coxstitute a custom.—McClure & Co. v. Cox, Brain- 
ard & Co...... i akvuws cawavesesiiversesbeceteganeueas 

2. Admissibility of parol evidence of custom in construction of bill of 
lading.—Parol evidence is admissible, to show that the words 
“ dangers of the river,” as used ina bill of lading, by usage and 
custom included dangers by fire.........ccccecccccccccocces 

3. Same—Where a bill of lading recites that cotton was shipped 
ona steamboat, parol evidence is admissible, to show that it was 
customary for steamboats, when the river was low, to carry 
barges in tow, and to store freight, at their option, on either the 
boat or the barge. (Srone, J., dissenting.).........c.eeeeeee 

4, Proof of custom as to punishment of slaves—Where the question 
is, whether a punishment inflicted on a slave was reasonable or 
cruel, it is competent to prove the rule, if there be any, among 
slaveholders generally, in correcting their slaves.—Hall v. 
QOPI. 6. os nsadee ccs sarees Rctewes costes ineblhegp eee 


DAMAGES. 


1. Measure of damages for breach of charter-party——tIn the 
absence of special circumstances, it is the duty of the master of 
a chartered vessel, on the failure or refusal of the charterer to 
furnish the cargo as agreed on, to avail himself of all ordinary 
means and proper opportunities to obtain another cargo; and 
if he neglect to perform this duty, the owners cannot hold the 
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DAMAGES—conTINvED. 
charterer liable for the increased damages resulting from such 
neglect.—Murrell & Whiting v. Sumner..................... 

2. Burden of proof on question of damages.—The owners of the 
chartered vessel having proved their offer to make the second 
voyage, as stipulated, within a reasonable time after the termi- 
nation of the first, and the failure of the charterer to furnish the 
cargo as agreed on, the onus devolves on the charterer of prov- 
ing, in mitigation of damages, that another cargo for the vessel 
might have been obtained by the use of ordinary means and 
proper opportunities on the part of the master or owners..... 

3. Recoupment for rents and profits—In an action at law on a title- 


bond, to recover damages for a breach caused by a failure of 


the vendor’s title, the defendant cannot recoup for the rents and 
profits of the land received by the purchaser.—Green v. Allen, 
4, Damages for conversion of slaves by administrator.—Where an 
administrator is enjoined in equity from removing or disposing 
of slaves which he had bought at his own sale, made under an 
order of the orphans’ court after the settlement of the estate 
had been removed into chancery; and, notwithstanding the 
injunction, afterwards carries off and sells a portion of them,— 
he is chargeable, on final hearing, the sale being set aside by 
the chancellor, with the value of these slaves at the time they 
were so disposed of by him.—Pearson v. Darrington......... 
. Measure of damages to purchaser for fraud and failure of consid- 
eration.—The purchaser of a slave, when sued on the note given 
for the price, is entitled to reduce the recovery to the actual 
value of the slave, on proof that the vendor falsely represented 
the slave not to be addicted to running away, and that the slave, 
after remaining in his possession about two months, ran away 
without cause, and had never been regained ; but he cannot, in 
such case, claim exemption from the payment of the entire pur- 
chase-money, as for a total failure of consideration, when it 
appears that he never offered to rescind the contract—Ward 
Rc Rivne: chew Kkent sedis 6a Ss ene Oh onde tar w we 00% 
. Measure of damages on bill of exchange——The purchaser of a bill 
of exchange, at a usurious rate of discount, can only recover 
from his immediate endorser the sum paid, with legal interest. 
SN ts Ws TONNE 6. CMS 2 0 dceck csedvccccrescoeeess 


DEEDS. 
1. Instrument held will, and not deed—A writing under seal, in 


form a deed of gift ; executed by husband and wife ; purport- 
ing to convey to their children, by the words “have given, 
granted, and bestowed, and, by these presents, do give, grant, 
and bestow,” all the real and personal property composing the 
wife’s separate estate, “under the following reStrictions, re- 
servations, and conditions ;” reserving to the wife a life estate 
in all the property ; and further providing, “ that the foregoing 
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DEEDS—conrTinveED. 
gift is to take effect” at her death, that her husband is to be 
appointed her executor, and that he “shall keep the property 
together for two years for the benefit of the children, until all 
of the estate can be wound up, when the said gifts are to be 
distributed,”—is a will, and not a deed.—Mosser v. Mosser’s 
IG oko 6 bin 0s easiness rine eee oe 
2. Assignment of equity of redemption—An equity of redemption, 
after the law-day of the mortgage has passed, may be assigned 
by the mortgagor by deed ; and the assignee may assert his 
right by bill to redeem.—Paulling v. Barron, Meade & Co..... 
3. Assignment by widow of right of dower—A transfer by a widow 
of her right of dower, before dower has been allotted to her, 
otherwise than by release to the terre-tenant by way of extin- 
guishment, is wholly inoperative as a conveyance.—Saltmarsh v. 
I A BASS ON OSS i dees tends ass 0nddapaed eee neeaeennen 
4. When fraud avoids deed at law.—The only fraud, which, at law, 
is admissible to avoid a deed, is that which goes to its execu- 
tion ; consequently, the appellate court will not reverse on 
account of the exclusion of evidence of fraud, unless it is shown 
that such fraud went to the execution of the deed.—Thompson 
Gi TN i HES inne stkpnavessci ene és 
5. Void deed not reformed in equity.—Equity will not reform a sher- 
iff’s deed, on account of an incorrect description of the land, 
when the sale itself was a nullity because the judgment under 
which it was made was void.—Martin v. Dollar.............. 
6. Construction of ante-nuptial contract—An ante-nuptial contract, 
securing to the wife’s separate use the property then owned by 
her, together with that which she might afterwards receive 
or acquire, with power “to give, grant and dispose ot her sep- 
arate estate, as she shall think proper and fit, by will or other- 
wise ;” and then conveying the property to a trustee, in trust 
that the wife shall have the use and benefit of the property, if 
she shall require it, “ during her natural life-time,” and, in the 
contingency of her dying without a will, that the property shall 
be divided equally among her children,—does not restrict the 
interest of the wife to a life estate, with a power of disposition 
by will.—Booker v. Booker’s Admr.......... cc ceeecccececes 
. Equitable mortgage not required to be recorded.—The act of 1828, 
(Clay’s Digest, 255, 2 5,) requiring the registration of “all deeds 
and conveyances” of real or personal property in trust to 
secure debts, does not include an agreement, not under seal, by 
which an incorporated railroad company, in consideration of an 
engagement by the other party to act as its agents in the pur- 
chase and shipment of iron, “pledges the real and personal 
estate of said company” to secure the said agents.—Fash v. 
i PP TTC Tee 
8. When purchaser at sheriff’s sale will be protected against unrecord- 
ed deed of trust.—If a judgment creditor, not having actual notice 
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of a deed of trust not duly recorded, becomes the purchaser at 
the sheriff’s sale under his own judgment, he is entitled to pro- 
tection as a purchaser without notice, although the deed of 
trust had been recorded before the sale under execution...... 


9. What is general assignment—-A mortgage or deed of trust, by 


which one partner, who, on the dissolution of the partnership, 
agreed to take all the partnership property and assets, and 
bound himself to pay all the partnership debts, conveyed all the 
partnership effects, together with all his individual property, to 
the sureties on his bond of indemnity to his co-partner, for their 
security and indemnity against liability for the partnership 
debts, is a general assignment, (Code, 3 1556,) and, on proof of 
the grantor’s insolvency, enures to the benefit of his individual 
creditors equally with the secured creditors—Warren v. Lee & 
CLG hs nye eG nes b¥ Sww as eAbd5550 505455545 60050005 60 


10. Validity of deed of trust for benefit of specified creditors—A 


deed of trust, by which a debtor conveys a portion of his prop- 
erty to a trustee, for the benefit of certain specified creditors, 
is not rendered fraudulent and void as against other creditors, 
by a provision to the effect that, after payment in full of the 
secured debts, with the costs and charges attending the execu- 
tion of the trust, the residue of the proceeds of sale of the prop- 
erty conveyed shall be paid over to the grantor or his order : 
such a provision is not a reservation “in trust for the use of 
the party making the same,” within the meaning of section 1550 
of the Code, since the law itself would imply such reservation 
in the absence of an express stipulation in the deed.—Miller v. 
a heen ver nd ibienstbhndernrseveeveuniodecks 


DEPOSITION. 
1. When motion to suppress deposition must be made.—The statute 


(Code, 3 2328) requiring that a motion to suppress an entire 
deposition must be made “ before entering on the trial,” the 
court may properly refuse to entertain such motion after the 
trial has commenced, although the party’s attorney states that, 
“in the hurry of preparation for trial, he had forgotten to make 
the motion” at the proper time, and offers to let the cause 
stand in the same position before the court as though it had 
been made at the proper time.—McArthur v. Carrie’s Adm’r... 


. Same—A motion to suppress a deposition, taken without inter- 


rogatories and without any cross examination, on account of the 
insufficiency of the notice, comes too late when made at the 


en nL CU Ses bbw kbandi sb i woxaceecececss 478 
. Motion to suppress on account of defects in certificate of commis- 


sioner.—It is no objection to a deposition, (Code, 33 2322, 2323,) 
that it is not affirmatively shown that the answers of the witness 
were reduced to writing, either by the commissioner, the wit- 
ness, or some impartial person, as nearly as may be in the lan- 
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DEPOSITION—continveED. 
guage of the witness: if the answers contain no marks of suspi- 
cion on their face, these requirements of the statute will be 
presumed to have been complied with, in the absence of evi- 
dence to the contrary.—Thrasher v. Ingram.................- 645 


DETINUE. 
1. Against whom action lies—Detinue does not lie against one 
who has been dispossessed of the property by legal process, 
unless the legal custedy of the property was terminated before 
the levy of the writ: if the property is in the sheriff’s actual 
possession when the writ is issued and put into his hands, hav- 
ing been seized under a previous writ against the same defend- 
ant, at the suit of a former administrator of the plaintiff’s intest- 
ate, it cannot be taken under the second writ, unless the first 
levy was dismissed before the second writ was issued.—McAr- 
eae W. CONN Be ois oe hese een caes co nyuet seen eeee 75 
2. When bailor of hired slave may maintain action —If the bailee of 
a hired slave is deprived of his possession during the term by 
a third person,and thereupon notifies his bailor that he declines 
to sue for his recovery, and requests the latter to sue, the bailor 
may maintain detinue for the slave against such third person, 
without waiting for the termination of the bailment.—Sims v. 
eT ee Pre er errr re ek 353 
3. Outstanding title in third person—Where the plaintiff’s right of 
action is founded on his prior possession, the defendant cannot 
set up an outstanding title in a third person, without connecting 
PT I ii ss p0ennd sas 160 TeRmaneho Raven aeeaneeenees 353 
4. Breach of detinue bond, and defense.—A voluntary nonsuit uy the 
plaintiff is a breach of a detinue bond, conditioned as the stat- 
ute requires; and the fact that the property sued for belonged 
to him is no defense to an action on the bond, though admissible 
in mitigation of damages.—Savage v. Gunter................ 467 
5. Sufficiency of verdict—A verdict in detinue, in these words: 
“We find all the issues for the plaintiff, and that the slaves 
named in the proceedings,” {specifying them by name,] “are 
the property of plaintiff, and that the said slaves are in value 
worth as follows,” &c.; “and as the plaintiff releases all dam- 
ages for hire, we assess the value of said slaves, to-wit, $3,456, 
as damages for the plaintiff, to be discharged upon the delivery 
of said slaves by defendant to him,”—is substantially correct 
and proper in form.—Rambo v. Wyatt’s Adm’r............04- 363 
6. Judgment corrected and affirmed—In detinue, a judgment on 
verdict for the plaintiff, “that he recover of said defendant 
the said slaves,” (naming them,) “and, on the failure of said 
defendant to deliver said slaves to plaintiff when said plaintiff 
demands them, then that said plaintiff have and recover of said 
defendant the said sum of $3,450, his damages so assessed by 
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the jury,”"—though notin the proper form, will be corrected 
a ee ee ee 363 
7. Form of judgment on voluntary nonsuit.—If the plaintiff in detinue 
suffers a voluntary nonsuit, the court can only render a judgment 
for costs for the defendant.—Savage v. Gunter............... 467 
8. Conclusiveness of judgment of nonsuit on question of ownership. 
If the plaintiff in an action of detinue suffers a voluntary non- 
suit, the judgment is not conclusive on him, in a subsequent 
action on the bond, as to the question of ownership.......... 467 





DOMICILE. 


1. Domicile of voter as affected by change of residence—If a voter 
goes to another county, for a temporary purpose only, and with 
the intention of returning, this does not work a change of dom- 
icile, nor a forfeiture of his right to vote in his own county. 
rea 5 chance wane sushees euneee dete sne'<oes 149 
2. Proof of domicile by reputation and declarations.—A party’s pres- 
ent or former residence cannot be proved by reputation, or 
common report; nor are his declarations competent evidence to 
prove his former place of residence, when the question arises 
in a controversy between third persons; but the declarations 
of a party on leaving home, or immediately previous thereto, or 
while on a journey, explanatory of the act or object of leaving 
home or performing such journey, are competent evidence, on 
the principle of res geste, whenever the act itself is material.. 149 


DOWER. 

1. Assignment by widow of right of dower—A transfer by a widow 
of her right of dower, before dower has been allotted to her, 
otherwise tban by release to the terre-tenant by way of extin- 
guishment, is wholly inoperative as a conveyance.—Saltmarsh 
TCT TTT CTT. eee | SETTER ET ET ETC TES 404 

2. Dower not barred by statute of limitations, nor by staleness of de- 
mand.--The act of 1843, (Clay’s Digest, 329, 3 93,) limiting “all 
actions for the recovery of lands, tenements, or hereditaments,” 
to ten years after the accrual of the cause of action, does not 
apply to suits for dower ; nor is a court of equity authorized to 
treat a claim to dower as a stale demand, on account of the mere 
lapse of time short of twenty years, independent of other equi- 
table circumstances —Owen v. Campbell..................-- 521 


ENTRY AND DETAINER—ForcisBie anD UNLAWFUL. 


1. What title will support action.—A party in possession of a house 
and lot, under an agreement with the owner to keep possession 
of the same, together with some articles of household furniture, 
until demanded, has such an interest as will support an action 
of forcible entry and detainer.—House v.Camp.........-... 542 
2. What possession will support action.—Where the phintif did 
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ENTRY AND DETAINER—continvep. 
not reside on the premises sued for, but claimed to hold them 
as tenant at will or sufferance for the owner, neither the fact 
that he had wagons and straw-cutters in the house, nor the fact 
that another person also had there wagons and other imple- 
ments of his trade, nor the fact that yet another person, with 
his family, was living there temporarily, nor all of these facts 
together, authorize the court to announce, asa legal conclusion, 
that the plaintiff did not have such possession as would enable 
him to maintain the action. ......6 660.080 ccedeesso ses daneeee 541 
3. Description of premises in complaint.—*“ A certain house and lot 
in the city of Wetumpka in said county, in that part of said 
city known as ‘ Miller’s survey,’ being known as the east half of 
lot number 21 in said survey, on which is a house recently oc- 
cupied by Mrs. B. M. D.,”—held a sufficient description of the 
Stree 541 
4. Description of plaintiff’s estate in complaint—An averment in the 
complaint, that the plaintiff “was lawfully possessed” of the 
premises sued for, “ was in possession, and claimed said prem- 
ises as tenant under one B. M. D., and had been in possession 
of said premises for the space of six months previous thereto,” 
is a sufficient description of plaintiff’s estate...... Kvelde rere 541 
Description of premises in judgment entry—When the complaint 
contains a sufficient description of the premises sued for, an 
insufficient description in the judgment entry, aided by a refer- 
ence to the antecedent description in the record, is also suff- 
SNE Silas ng od essa ccan sd chwete We Bibs is ss cadece wanes ohENe 
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ERROR AND APPEAL. 

I. Wuen Appgat Liss. 

1. From decree in chancery.—A decree which leaves unsettled the 
equities relating to two items of account,as to which a referé 
ence is ordered, is not final, although it ascertains and deter- 
mines all the other equities of the case —Garner v. Prewitt... 13 

2. From decree of partial distribution —An appeal does not lie, in 
favor of the personal representative, from a decree of partial 
distribution, until after the final settlement of the estate, although 
the court had no jurisdiction to render the decree.—McAlllis- 
SO iE OOIEMIOR, . 5. nccc veces sveccphepeecusuelaakiae 497 


II. Practice. 


3. Voluntary execution of decree—In a chancery cause, the appel- 
lant will not be permitted, while retaining the benefits which 
he has derived from a voluntary execution of the decree or any 
particular branch of it, to assign errors in reference to it, when 
the appellees cannot be placed in statu quo, and when the court 
cannot see that no injury will result to them; but, in such case, 
the court will strike out the assignments of error relating to 
that part of the decree which has been thus executed, or, if 
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the whole decree has been executed, dismiss the appeal.—-Gar- 
EES Te eee Te ee Te ee ee Te ee re 13 
4. Consensus tollit errorem—Where the parties to a pending 
chancery suit enter into an agreement respecting the matters of 
account in controversy between them, and the chancellor’s de- 
cree is thereupon rendered in accordance with such agreement, 
neither party can be heard to assign error in reference to these 





Pee Tat ee PETE TE OTE CTE ORER TEE 13 
5. Same.—A party cannot complain on error of an order which 
was made with his consent.—Winter v. Rose................ 447 


6. Waiver of defect in summons.—A defendant in a chancery cause, 
having appeared without objection in the court below, cannot 
take advantage on error of a defect in the summons.......... 447 

7. When decree as to costs is revisable on error—The question of 
costs, in a chancery cause, is revisable on error, when the record 
discloses a substantial ground of appeal.—Garner v. Prewitt.. 13 

8. Assignments of error not noticed unless insisted on.—In civil 
causes, the appellate court is not bound to express any opinion 
on those assignments of error which are not insisted on by 
couneel.—Weathers v. Spears. .......ccccccccsccccccccccccs 481 

9. Error without injury—Where the record clearly shows that 
the plaintiff never can recover, the appellate court will not, at 
his instance, examine into the correctness of any of the adverse 
rulings of the primary court.—Hailey v. Falconer............ 536 

10. Same.—Although a recovery can never be had by the plaintiff 
without an amendment of his complaint, the appellate court 
will reverse and remand in his favor, on account of the admis- 
sion of illegal evidence, when the record does not show that 
the complaint may not be so amended as to authorize a recov- 
ery by him.—Cox’s Adm’r v. McKinney..............-e00--e- 461 

ll. Error without injury in exclusion of evidence—The exclu- 
sion of evidence offered by the plaintiff, to show that the de- 
fendant “had a beneficial interest in the property sued for,” 
is not a reversible error, when the record clearly shows that 
the plaintiff could neither have been injured by the exclusion 
of the evidence, nor benefited by its admission—Thompson v. 
ee reer ere ee Tee ee eee Tee ee Tere 99 

12. Error without injury in admission of irrelevant evidence—The 
admission of irrelevant evidence will not work a reversal of 
the judgment, when the record clearly shows that it could not 
have injured the appellant ; as where the plaintiff is allowed to 
prove an unsuccessful attempt on his part to comply with a 
promise which was subsequent to the contract sued on, and 
which was without consideration.—Greene v. Allen........... 215 

13. Exclusion of evidence offered without necessary preliminary proof. 

The exclusion of evidence prima facie incompetent, when not 

offered in connection with the necessary preliminary proof on 

which its admissibility depended, is not a reversible error, 
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although the bill of exceptions shows that such preliminary 

proof had been previously offered, for a specified purpose for 

which it was not competent, and excluded.—_Thompson v. Drake, 99 
14. Error without injury in admission of redundant evidence-—The 

admission of evidence which is simply superfluous or redundant, 

the plaintiff’s case being conclusively established without it, is 

not an error of which the defendant can complain.—Sims v. 

IN 656505 054 en ea ore ocsgereean 353 
15. Error without injury in charge too favorable to appellant—A 

charge to the jury, making the validity of the plaintiff’s letters 

of administration depend on the sufficiency of parol evidence, 

when they are valid on their face, is not an error of which the 

eee 353 
16. Error without injury in sustaining demurrer to special plea.—The 

erroneous sustaining of a demurrer to a special plea, when the 

record shows that the contestant had the full benefit of the 

same defense under the issue joined on his other pleas, is not 

an available error.—Stedham v. Stedham...........0.-..000- 525 
17. Presumption of variance in support of judgment—Where the 

complaint does not, except by legal intendment, state the amount 

of the note sued on; and the bill of exceptions, while purport- 

ing to set out all the evidence, does not show the amount of the 

note read in evidence, the appellate court will presume, in favor 

of the correctness of a general charge against the plaintiff’s 

right to recover, that there was a fatal variance in amount be- 

tween the note described in the complaint and that read in evi- 

dence.—Fournier v. Diack... .....0ccscsccessactessceseactiases Al 
18. Error without injury, in not requiring counter notice——The con- 

testing party caunot complain on error of the refusal of the 

probate judge to require his opponent to give counter notice 

of votes illegally received or rejected, when it appears from the 

record that the probate judge, in recounting the votes, did not 

reject any vote which had been cast for the contestant, nor 

receive and count any vote for his opponent which had been 

refected.-4gjGmee Fi Walle. os... cccccsvcccsce ub siveneneened 149 
19. Injury presumed from error.—When the record does not show 

the number of votes found for either party on the final re-count- 

ing by the probate judge, the appellate court cannot intend that 

the counting of illegal votes for the party declared elected was 

an error harmless to the contestant, but must presume injury 

from the error:—Griffin.v. Well. 00300000066. cetssvceeinbaee 149 
20. Presumption as to regularity of service of summons.—Mere iden- 

tity of name will not, after judgment by default, authorize the 

appellate court to presume, for the purpose of reversing the 

judgment, that the sheriff who executed the summons on one 

of the defendants was a party to the suit—Cumming v. Richards, 459 
21. Preswnption in favor of ruling of primary court-—Where a 
witness testified, on cross examination, that he informed plaint- 
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iff of the unsoundness of the slave in controversy, and advised 
him to send the slave back to defendant; and was asked, on re- 
examination by the plaintiff, what plaintiff’s reply was when 
informed of the condition of the slave,—held, that the appellate 
court would not presume, against the ruling of the court below, 
that the plaintiff’s reply, which was not set out in the record, 
was competent evidence.—Humphries v. Bradford........... 500 
22. Conclusiveness of judicial decisions.—When a case is brought a 
second time to the supreme court on error or appeal, the cor- 
rectness of the opinion formerly pronounced in it cannot be 
questioned.—Pearson v. Darrington...............00eeee0e: 227 





Ill. Jupement. 


23. Reversed and rendered.—In reversing the decision of the circuit 
court, affirming the judgment of the probate judge ina con- 
tested election case, the appellate court will itself render the 
judgment which the circuit court ought to have rendered, 
whenever the record enables it to do so._-Griffin v. Wall...... 149 

24. Corrected and affirmed.—In detinue, a judgment on verdict for 
the plaintiff, “that he recover of said defendant the said 
slaves,” (naming them,) “and, on the failure of said defendant 
to deliver said slaves to plaintiff when said plaintiff demands 
them, then that said plaintiff have and recover of said defendant 
the said sum of $3,450, his damages so assessed by the jury,”— 
though not in the proper form, will be corrected on error, 
and affirmed.—Rambo v. Wyatt’s Adm’r....... (eesowetwnws . 363 


ESTATES OF DECEDENTS. 
1. Sale of decedent's lands by orphans’ court.—Devised lands may be 
sold, under an order of the orphans’ court, (Clay’s Digest, 224, 
2 16,) for the payment of a decedent’s debts; and the proceeds 
of sale will be assets in the hands of the administrator —Pear- 
A eer eT Peer Tere Te eee Tee eT ERT 227 
. Same.—Under the act of 1822, (Clay’s Digest, 224, 2 16,) the 
orphans’ court had no jurisdiction to order the sale of a dece- 
dent’s real estate, for the purpose of paying debts or making 
equal distribution, when the petition for the sale failed to show 
that the decedent, at the time of his death, had or owned some 
right or interest, either legal or equitable, in the lands proposed 
to be sold, which was in its nature descendible to his heirs. 
Pettit’s Adm’r v. Pettit’s Distributees.................0.006- 288 
3. Sale of personalty.—The jurisdiction of the probate court, to 
order a sale of the personal property belonging to a decedent’s 
estate, is derived solely from the statute, (Code, 22 1743, 1796,) 
and is special and limited; consequently, it has no jurisdiction 
to make an order of sale, on the petition of the administrator, 
which does not specify the purpose and object of the sale. 
(Stone, J., dissenting.)—Ikelheimer v. Chapman............++- 676 
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ESTATES OF DECEDENTS—continvep. 
4. Sale of personalty set aside in equity —If an administrator obtains 


5 


6. 


-T 


8. 


an order of sale from the orphans’ court, after the settlement 

of his administration has been removed by the distributees into 
chancery, and becomes himself the purchaser of a large num- © 
ber of slaves, it is the duty of the chancellor, at the instance of 

the distributees, to enjoin the removal of the slaves hy the ad- 
ministrator, and, on final hearing, to set aside the sale as embar- 
rassing the administration of the estate; and the sale being 

set aside, the administrator is not entitled to a credit for the 
hire of the slaves during the iime of their retention on the 
estate under the injunction.—Pearson v. Darrington.......... 227 


. Validity of bond given by administrator for application of pro- 


ceeds of sale of land.—A bond given by an administrator, condi- 
tioned as required by the act of 1822, (Clay’s Digest, 224, 3 20,) 
is void, when the orphans’ court had no jurisdiction to order 
the sale.—Pettit’s Adm’r v. Pettit’s Distributees.............. 288 
Liability of sureties on such bond.—The special bond required by 
said act of 1822 being “conditioned for the faithful payment 
and application of the money arising from such sale according 
to the final decree,” the sureties therein are not liable for the 
waste or misapplication of the money by the administrator, 
unless the final decree directed its payment and application... 288 


. Annual settlements.—Partial or annual settlements of an admin- 


istrator’s accounts, made prior to the adoption of the Code, 
without notice to the parties interested, are not evidence for the 
administrator on final settlement.—Pearson v. Darrington..... 227 
When maintenance of widow not chargeable to estate—An admin- 
istrator will not be allowed a credit, on settlement of his ac- 
counts in equity, for moneys paid to or for the testator’s widow, 
when it is shown that she dissented from her husband’s will, 
and was excluded by it from all participation in the estate while 
kept together by the administrator............ccccccceccecs 227 


. When partial distribution cannot be had.—In a case of partial 


intestacy, caused by the widow’s dissent from her husband’s 
will, the probate court cannot render a decree against the exec- 
utor, after the lapse of eighteen months from the grant of his 
letters, in favor of the sole distributee and heir-at-law: such a 
case is not within the provisions of the Code, (22 1772, 1778,) 
authorizing partial distribution and the recovery of legacies. 
McAllister’s Ex’r v. Thompson............eeeee0. juniadees 497 


10. Distribution of estate in equity.—The administrator of a deceased 


legatee may file a bill in equity against the personal represent- 
ative of the testator, to compel a settlement and distribution 
of the estate in accordance with the provisions of the will. 
High’s Adm’r v. Worley’s Adm’? .....;....00000secseeaseugeun 709 
Also; Colbert: vi Daniehicascces dss stead deca CeCe ae oweeder ola 


See, also, Execurors aND ADMINISTRATORS. 
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1. Against lessee from setting up invalidity of lessor’s title—The 
lessee of a ferry, when sued on the note given for the rent, is not 
estopped from setting up a want of title in his lessor to the 
Seema ener V. TIGR. ooo. oie cece asgecesssccccaces 30 

2. Estoppel en pais.—Mere silence, or an omission to assert one’s 
right, does not constitute an estoppel, when resulting from ig- 
norance of that right.—Colbert v. Daniel.................... 314 

3. Estoppel against distributee no defense against administrator.—An 
estoppel en pais against some of the distributees of an estate, 
arising from their conduct in inducing the defendant to pur- 
chase slaves from another which belonged to the estate, is no 
defense to an action at law brought by the administrator to 
recover the slaves.—Cox’s Adm’r v. McKinney............... 461 





















































EVIDENCE. 

I. ADMISSIBILITY AND RELEVANCY. 

1. Relevancy of evidence affecting validity of sale by administrator. 
Where the validity of a sale by an administratrix is at issue, in 
an action brought by the administrator de bonis non against one 
claiming under the purchaser, the declarations of the adminis- 
tratrix, expressing her opinion that the sale was good, are not 
admissible evidence for the purchaser ; nor can he be allowed 
to prove that the administratrix applied the proceeds of sale to 
the support and education of intestate’s children.—McArthur v. 
ES ere eee TT a Te eee Peer ee eee 

2. Relevancy of evidence to show invalidity of deed—Where the issue 
is as to the validity of the deed under which the defendant 
claims the preperty in controversy, his declarations and admis- 
sions, as to the manner in which he obtained the possession, 
are not relevant evidence, unless the execution of the deed is 
shown to be connected with the means by which the possession 
was obtained.—_Thompson v.Drake..............ccceeeeeees 99 

3. Relevancy of evidence in mitigation of damages in trespass.—In 
trespass by the owner against the hirer of a slave, the fact that 
the slave had resisted a third person, who attempted to arrest 
him as a runaway, is not admissible evidence for the defendant, 
when it is not shown that the fact had been communicated to 
him at the time of the alleged trespass.—Hall v. Goodson..... 277 
4. Relevancy of evidence as to character of punishment of slave—A 
witness, who had seen and examined the slave alleged to have 
been cruelly whipped, cannot be asked, “ whether he had ever 
before seen a slave with such appearances on him.”.......... 277 
5. Relevancy of evidence in mitigation of slander—The fact that the 
defendant, in other conversations relative to the subject-matter 

of the slanderous words, spoke of the plaintiff in terms less 

offensive, or declared that he did not believe him guilty of the 

charge imputed to him, is not admissible evidence in mitigation 
of damages.—Bradford v. Edwards.............0.ceeeeeeees 
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EVIDENCE—continveED. 

6. Relevancy of evidence rebutting proof of readiness and willingness 
to perform.—Defendant having proved that, at the time agreed 
on, he went to the place where the work was to be done, with 
his tools and workmen, for the purpose of commencing the 
work, but found fault with the lumber furnished by plaintiff, and 
did not begin the work,—any evidence, tending to show that 
he was at that time really proceeding to another place in the 
neighborhood, where he had undertaken another job, and falsely 
pretended that he was ready and willing to enter upon the per- 
formance of his contract with plaintiff, is relevant and admissi- 
ble for the plaintiff, in rebuttal—Moore v. Lea’s Adm’r........ 375 

7. When witness may testify to want of knowledge—-A want of 
knowledge respecting a disputed fact, by a witness who had 
ample opportunities of knowing that fact if it had existed, is 
competent evidence of its non-existence ; and the witness may 
testify, in such case, to his want of knowledge.—Ward v. Rey- 


8. Proof of value of slave at place of sale——Where a witness testi- 
fies to the value of a slave personally known to him at his resi- 
dence in Talladega, it cannot be assumed, that the distance 
between his residence and the place (in Perry county) where 
the slave was sold was so great, and the price of slaves at the 
two places so different, that the evidence of the witness would 
shed no light on the question of value at the place of sale...... 384 

9. Proof of market value——Proof of the market value of property 
is competent in determining its real value; and if any peculiar 
circumstances exist, which make the market value no criterion 
of the real value, they must be elicited on cross examination.. 384 

10. Admissibility of bill of sale for slave as evidence in action on note 

for purchase-money—In an action ona note for the purchase- 
money of a slave, the defenses being fraud in the sale, want of 
consideration, and failure of consideration, the bill of sale given 
to the purchaser is relevant evidence for the plaintiff.......... 384 

11. Relevancy of evidence on question of title to slaves.—In an action 
brougut by an administrator, to recover slaves bequeathed to 
his intestate, which the defendant claimed under purchase from 
one of the distributees, neither the fact that there were no debts 
against the estate of the plaintiff’s intestate, nor that the suit 
was prosecuted for the benefit of only two of the distributees 
of his estate, is relevant evidence for the defendant.—Cox’s 
SEE VU NT 6 o.oo oki ds ec cesisacisitvins ame eee 461 

12. Relevancy of evidence identifying and describing place where as- 
sault was committed—The identity and description of the place 
where the alleged assault was committed being a material ques- 
tion in the case ; and it being shown that the accused had under- 
taken to pilot the person assaulted through the woods, a wit- 
ness who had seen the person assaulted, both before and after 
the commission of the assault, the intervening period of time 
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EVIDENCE—contTInvuED. 


being three or four hours, may be asked by the prosecuting 
attorney, “if he examined a place designated by H. [the assault- 
ed person] as the place where he was shot,” when it appears 
that the question was introductory of another respecting the 
marks of a recent struggle in the designated place, and that the 
court instructed the jury, at the time the evidence was admitted, 
“that the designation of a place by said H., as the place where 
he was shot, would be no evidence that it was the place where 
he was shot, nor that he was shot at all.”—-Magee v. The State. . 


II. Apmissions, DecLarations, Hearsay, Res Gest2. 


13. Admissibility of administrator’s declarations as evidence for his 
successor.—The declarations of an administrator in chief, who 
has made a sale of property belonging to the estate, to the effect 
that the sale was private, are not competent evidence for a suc- 
ceeding administrator, who seeks to recover the property froin 
one claiming under the purchaser—McArthur v. Carrie’s 


14. Admissibil@y of trustee’s declarations—The declarations of a 
naked trustee, having no interest, are not admissible evidence 
against him, when sued by a third person for the trust prop- 
erty; but it is competent for the plaintiff to show, by the declar- 
ations of the trustee himself, if relevant, that he is the real party 
in interest by transfer from his cestui que trust; and although 
such transfer may be avoided as to the cestui que trust, the 
trustee cannot, while it is unavoided and subsisting, set up its 
invalidity to shield himself from the effect of his declarations. 
TEL TEC EET OTE OE TTT EE 

15. Garbling admission—When a party has offered in evidence a 
conversation or admission of his opponent, he cannot after- 
wards move the exclusion of any portion of it—Hudson v. 
AGE WEAGS VN CRWEEG 5 60k56 Soho bE 04 0 tess 0 oes 

16. Admission implied from silence—A slave being summoned to 
the presence of a company of white persons, among whom were 
his master and mistress, for the purpose of having his shoes 
compared with the measure of certain tracks supposed to have 
been made by the perpetrator of a crime whom they were en- 
deavoring to discover ; and several of the company exclaiming, 
when it appeared that there was a perfect correspondence be- 
tween his shoes and the tracks, “ that they were the shves that 
made the tracks,”—v/eld, that this exclamation, with the fact that 
the slave made no reply to it, was not admissible evidence 
against him, as an implied admission.—Bob v. The State...... 

17. Admissibility of slave’s confessions—A slave, while in prison 
under a criminal charge, having been induced to make several 
confessions, by an implied promise that his master would sell 
him and not let him be hung, the fact that he was still kept in 

prison, and that these confessions were offered in evidence 
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against him on his trial, is not sufficient to show that the influ- 
ence of such inducements was entirely removed from his mind, 
so as to render a subsequent reiteration of the confession com- 
petent evidence against him on a second trial............. 560 
18. Admissibility of part of confession or conversation—When the 
prisoner’s confessions have been proved against him by the 
State, he has the right to prove the remainder of the conversa- 
tion relating to the same subject ; but he cannot move to exclude 
the evidence adduced by the prosecution, because the witness 
had stated “ that he did not remain to hear the entire conversa- 
cn ideawnsuiienrann weds casdens Sees sc Clb e eee 560 
19. Admissibility of plaintiff's declarations as part of res geste.—The 
declarations of a physician on leaving home, taking medicines 
with him, as to the place to which he was going, and the pur- 
pose of his visit, are admissible evidence on the principle of 
res geste.— Autauga county v. Davis..........ceceeeeeeeeeees 703 
20. Proof of domicile by reputation and declarations.—A party’s pres- 
ent or former residence cannot be proved by reputation, or 
common report; nor are his declarations competent evidence to 
prove his former place of residence, when the question arises 
in a controversy between third persons; but the declarations 
of a party on Jeaving home, or immediately previous thereto, or 
while on a journey, explanatory of the act or object of leaving 
home or performing such journey, are competent evidence, on 
the principle of res geste, whenever the act itself is material. 
GOI We FH  irwes ccvacicacscecsvive steer erate 149 
21. Declarations in disparagement of title—The declarations of the 
husband, to the effect that certain slaves in his possession were 
held by him as a trustee for his wife, and not as his individual 
property, are admissible evidence against his administrator, in 
an action against the widow to recover the slaves.—Lide v. 
RO DIE psicicn nicwnaiskss ivicius segebethesaw eee 449 
22. Evidence of deceased witness—When the deposition of a de- 
ceased witness, which had been suppressed, is offered to prove 
what the witness had sworn on a former trial, the party against 
whom it is offered may object to it on account of the incompe- 
tency of the witness, although the deposition was offered by 
himself on the former trial—House v. Camp..............00 541 
23. Hearsay inadmissible.—Dangerous illness, or the fact that a par- 
ticular person was at the point of death, cannot be proved by 
general report in the village.—Mosser v. Mosser’s Ex’r........ 551 
24. Hearsay not competent evidence, though declarant be dead or absent. 
Declarations, verbal or written, which are mere hearsay, are not 
rendered competent evidence by the fact that the declarant has 
since died or left the country.—Pearson v. Darrington........ 227 


Ill. Burpen, Wetcut, AND SUFFICIENCY. 


25. Burden of proof on question of damages—The owners of the 
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EVIDENCE—continvep. 
chartered vessel having proved their offer to make the second 
voyage, as stipulated, within a reasonable time after the termi- 
nation of the first, and the failure of the charterer to furnish the 
cargo as agreed on, the onus devolves on the charterer of prov- 
ing, in mitigation of damages, that another cargo for the vessel 
might have been obtained by the use of ordinary means and 
proper opportunities on the part of the master or owners. 
Murrell & Whiting v. Sumner..............ccceee. Ha seades 54 

26. Burden of proof in chancery.—The onus of proving a material 
allegation of the bill, which is not admitted in the answer, is 
on the complainant.—White v. Wiggins..................4.- 424 

27. Burden of proof as to mental capacity of testator.—When the 
validity of a will is contested in chancery, after it has been 
admitted to probate, on the ground of the testator’s mental inca- 
pacity and unsoundness, the burden of proof is on the contest- 
ing party.—Copeland v. Copeland...........ccceeeeesecceees 512 

28. Burden of proof as to consent of parent or guardian—In an 
indictment under section 3280 of the Code, the burden of proving 
the consent of the minor’s parent or guardian is on the defend- 
ant, and not on the prosecution to prove the want of it.—Farrall 
NS Oe eee eee eT eet Leet e eee EC TT ETE T TTT 557 

29. Proof of account.—To entitle a party to a recovery on an open 
account, it is not necessary that he should prove the specific 
articles which constitute each item, if the correctness of the 
account is otherwise sufficiently established.—Pryor v. Johnson, 

30. Sufficiency of proof to entitle administrator to credit for payment 
of debts—Evidence which would be sufficient to authorize a 
recovery against an administrator, in an action at law by a 
creditor of the intestate, is sufficient to entitle the administrator, 
on settlements of his accounts, to a credit for the payment of 
the debt.—Pearson v. Darrington..............ceescceceeees 227 

31. Same.—To entitle an administrator to the allowance of a credit 
for a payment made by him, he must prove not only the pay- 
ment, but also the correctness of the demand...............- 227 

32. Effect of foreign probate of will as evidence——The foreign pro- 
bate of a will assuming to pass personal property, which pro- 
bate contains nothing restrictive of its operation, so far estab- 
lishes the will, as to uphold the bequests contained therein. 
Pe Ne ies SKN SETS eG Wasdeaes veinscesicaees .-. 645 

33. Charge on sufficiency of circumstantial evidence-—A charge to the 

jury in a criminal case, where the evidence against the accused 

is entirely circumstantial, “that they are bound to acquit the 

defendant if there is a single link wanting in the chain of cir- 

cumstantial evidence,” is calculated to confuse or mislead the 
jury, and, for that reason, should be refused.—Tompkins v. The 
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EVIDENCE—contTInvED. 
IV. Matters JupiciaLty Known. 

34. Attorney's services as shown by reported argument.—The appellate 

court cannot look to an attorney’s argument as shown in the 

printed reports, and take judicial cognizance of the value of the 

services rendered.—Pearson v. Darrington.........e.seee028 22 


1 


V. OBJEcTIONS. 


35. Waiver of objection—When a party has offered in evidencea 
conversation or admission of his opponent, he cannot after- 
wards move the exclusion of any portion of it—Hudson v. How- 
BOE, a chink Hine ceodecer ces OUN 26s sedewecctvnsvaeer ae 

36. Waiver of objection to secondary evidence.—The failure to object 
to the admission of secondary evidence is an implied waiver of 
its illegality —Pearson v. Darrington.........c.cseeeeeeseeee 2270 

37. Waiver of objection to answer by failure to object to interrogatory. 

A party cannot move the exclusion or suppression of an answer 
which is responsive to the interrogatory, when he failed to 
object to the interrogatory itself—Humphries v. Bradford.... 500 

38. Offer of evidence for specified purpose.—W hen evidence is offer- 
ed for one or more specified purposes, and is excluded by the 
court, the appellate court will only examine the question of its 
admissibility for the specified purpose, since the form of the 
offer is an implied admission that the evidence is incompetent 
for any other purpose.—Thompson v. Drake................. 99 

39. General objection—A general objection to the admission of 
evidence, of which a part is legal, may be overruled entirely. 
Moore v. Lea’s Adm’r.......... jake sek é60 steno eed seh nee ee 


VI. Opinion, anp Lega Concuusion. 


40. Opinion of witness as to punishment of slave——A planter, who 
has had the government of slaves for a number of years, and 
who is well acquainted with their management, cannot be asked, 
when examined as a witness in an action of trespass for the 
cruel whipping of a slave, “ whether the appearances presented 
by the slave were such asa reasonable whipping would pro- 
duce ;” nor “whether the use of a large cowhide in punishing 
a slave, so as to produce wales on him which could be seen a 
year afterwards, was not an usual and cruel whipping.”—Hall 
V. GOR ae ness o's celeb daw esitebig Fens TTT eC, 

41. Opinion of witness as to quality of lumber—A witness, who was 
a lumber-dealer and the owner of a saw-mill, and who had fur- 
nished the lumber the quality of which was in controversy, hav- 
ing testified, “that he had delivered a great deal of lumber, and 
was a judge of the quality of lumber ; and that the lumber deliv- 
ered by him was a fair average lot of lumber, and was in the 
aggregate fully as good as the average delivered and used in 
the country on buildings and for work of the kind specified in 
said contract,”—held, that a general objection to this evidence 


50 


~T 












































a 





778 INDEX. 


EVIDENCE—conrTINnvED. 


might be overruled entirely, because the opinion of the witness, 
as to the quality of the lumber delivered by him for the job in 
controversy, was good in part.—Moore v. Lea’s Adm’r....... 375 
42. Opinion of witness as to value of slave—A witness may give his 
opinion as to the value of a slave personally known to him, 
although it is not shown that he possesses any peculiar skill 
requisite to qualify him as an expert; and the word suppose, 
when used by him in answer to a question as to the value of a 
slave, will be held synonymous with the expression of his opin- 
a IN aie bois sh64bs cK eN es eebcwevedec ees 384 
43. When witness may testify to opinion or conclusion.—A witness, in 
testifying to the value of a slave, may state that he “was con- 
sidered a good hand,” when the other parts of the deposition 
show that the witness knew the slave personally, and was ex- 
pressing his own judgment, predicated on his observation, as to 
a ON bea creek sh euhnb6 654s seenenns rs’ s 384 
44, Same.—A witness may testify, that a certain person, for whom 
medical services were rendered by plaintiff, “was in such des- 
titute condition as to demand public charity and prompt atten- 
tion.” —Autauga county v. Davis... ........cccscccscccccceccs 703 








VII. Parot, anD WRITTEN. 


45. Admissibility of parol evidence in aid of record.—Where it is a 
material question, whether a recovery against a sheriff’s sure- 
ties was founded on their principal’s default in failing to pay 
over money collected on an execution, or in failing to return or 
make the money on the execution; and the record does not 
show on which ground the recovery was had,—parol evidence is 
admissible to show that, by the charge of the court to the jury, 
the liability of the sureties was made to turn only on the sher- 
iff’s default in failing to return or make the money on the execu- 
tion evans V. Billingeley’O AGm'T,......5..ccccccscecccccess 395 

46. Admissibility of parol evidence of custom in construction of bill of 
lading.—Parol evidence is admissible, to show that the words 
“ dangers of the river,” as used ina bill of lading, by usage and 
custom included dangers by fire—McClure & Co. 'v. Cox, Brain- 


47. Same—Where a bill of lading recites that cotton was shipped 
on a steamboat, parol evidence is admissible, to show that it was 
customary for steamboats, when the river was low, to carry 
barges in tow, and to store freight, at their option, on either the 
boat or the barge. (Stone, J., dissenting.)..............0000. 617 
48. Admissibility of parol evidence in construction of will—Parol 
evidence is not admissible in explanation of a patent ambiguity 
in a written will; as to show that certain words were intended 
by the testator to create separate estates in his daughters. 
rr che bacdWbiekdsebecdeceveesae» 637 
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EVIDENCE—continueEp. 
VIII. Prrwary, AND SeconDary. 

49. Waiver of objection to secondary evidence.—The failure to object 

to the admission of secondary evidence is an implied waiver of 

its illegality Pearson v. Darrington.............c..eeeeeees 227 
50. Production of paper on notice—When a bill of sale for a slave 

is produced by the purchaser, on notice from his vendor, it is 

admissible evidence for the party calling for it, without proof of 

its execution.— Ward v. Reynolds. ..........cccecccccceccees 384 
51. Proof of loss of bond or note-—Preliminary proof of the loss or 

destruction of a written contract, is addressed to the court, and 

not to the jury; and may be made by the party himself, when 

the facts are within his knowledge.—Glassell v. Mason........ 719 


IX. Records, AND JUDGMENTS. 


52. Authentication of foreign transcript.—A certificate of “the 
chairman and presiding justice of the court of pleas and quar- 
ter-sessions ” of aspecified county in North Carolina, appended 
to a transcript which purports to contain “ certain entries upon 
the minutes of said court concerning the probate” of a will, to 
the effect that the clerk, “ whose name appears to the foregoing 
certificate, was at the time of signing such certificate, and still 
is, the true and lawful clerk of said court, duly elected, appoint- 
ed, and qualified ; that his signature is genuine, and _ his certifi- 
cate in proper form ; and that the avove is a true impression of 
the seal of said court,”—is a substantial compliance with the 
requisitions of the act of congress respecting the authentication 
of foreign transcripts.—Thrasher v. Ingram...........-...40. 645 

53. Presumption in favor of regularity of foreign probate.—The 
courts of this State will presume, in favor of the regularity of 
the foreign probate of a will, which was admitted to probate as 
a valid will of personalty, after the trial of an issue devisavit vel 
non, that there was a good and valid reason for the particular 
verdict and judgment rendered ......c.cccsccccccccsccccecs 645 

54. Presumption m favor of validity of foreign judgment.—aA tran- 
script of a foreign judgment, rendered by a court of general 
jurisdiction at a special term, and properly certified under the 
acts of congress, is prima-facie evidence of a valid judgment, 
although the record does not affirmatively show a compliance 
with the statutory requisitions authorizing special terms: the 
cceurts of this State will presume, in the absence of evidence 
to the contrary, that the requisitions of the statute were com- 
plied with—McLendon v. Dodge & McKay.................. 491 


X. SuBstance OF IssuE, AND VARIANCE. 


55. In action by administrator.—Ah administrator, suing individu- 
ally, may recover on proof his intestate’s title, and of his own 
prior possession in his official capacity.—Sims v. Boynton.... .. 353 

56. Same.—Under a complaint in detinue by an administrator indi- 
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EVIDENCE—continvep. 
vidually,a recovery cannot be had on proof of title in his repre- 
sentative capacity to slaves of which he has never had posses- 
sion.—Cox's Adm’r v. McKinney........cccccscccscccceccees 
Sipeemoumer v, Chapman's AGW'C.. oss ncccccscsesccccscceses 

57. How to take advantage of vartance—Under an exception to a 
general charge in favor of the plaintiff’s right to recover, the 
question of variance between the note declared on and that 
offered in evidence may be raised in the appellate court.—Mil- 
i ibicdeKKAKEne bwAReesAG@ Qe dwsne tr eneees ers 

58. Presumption of variance in support of judgment—Where the 
complaint does not, except by legal intendment, state the 
amount of the note sued on; and the bill of exceptions, while 
purporting to set out all the evidence, does not show the 
amount of the note read in evidence, the appellate court will 
presume, in favor of the correctness of a general charge 
against the plaintiff’s right to recover, that there was a fatal 
variance in amount between the note described in the com- 
plaint and that read in evidence.—Fouriner v. Black.......... 


EXECUTION. 

1. Validity of ji. fa. as affected by mistake in names of parties —An 
execution in favor of Wm. H. Couch individually, issued by a 
justice of the peace ona judgment in favor of Wm. H. Couch 
§ Co., is not void, when it appears that the names of the part- 
ners composing the firm are nowhere set out in the proceedings. 
Couch v. Atkinson..... PPRSVARS ORS SCAN a dOd Sw thinner Gia 

2. Fi. fa. against stipulators in admivalty—tIn an action against a 
steamboat under the act of 1844, (Session Acts 1843-4, p. 98,) 
if the plaintiff recovers a judgment, the statute fastens a lien 
on the boat, and also authorizes an execution against the stipu- 
lators in the replevin bond.—Hunter v. McCraw............ 

3. Equity of redemption not subject to levy and sale at law—While 
the act of 1820, (Clay’s Digest, 350, % 31,) providing that “the 
equitable title or claim to land or other real estate ” should “ be 
liable to the payment of debts, by suit in chancery, and not 
otherwise,” was of force, an equity of redemption in mortgaged 
lands could not be sold under execution at law against the 
mortgagor, issued on a judgment which was rendered after the 
law-day of the mortgage. (Changed by section 2455 of the 
Code.)—Paulling v. Barron, Meade & Co................000. 


EXECUTORS AND ADMINISTRATORS. 

1. Jurisdiction of probate court to grant administration —The juris- 
diction of the probate court, in the matters of the grant of let- 
ters testamentary and of administration, and of orphans’ busi- 
ness, is founded on constitutional provisions, (Art. V. % 9,) and 
is original, general, and unlimited—Ikelheimer v. Chapman’s 
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EXECUTORS AND ADMINISTRATORS—conrtinvep. 
2. Validity of grant of administration—An order of the probate 
court, granting letters of administration de bonis non, cannot be 
held void, in a collateral proceeding, because it does not show 
the appointment and removal, resignation or death of the ad- 
ministrater- tm Olilel....636 5. ices vis. ss. eC 
3. Same ——It is essential to the validity of a grant of administra- 
tion de bonis non, that the office should be vacant, at the time of 
the appointment, by the death, resignation or removal of the 
preceding administrator.—Wyatt’s Adm’r v. Rambo.......... 
4, Letters of administration presumptive evidence of intestate’s death. 
Letters of administration are prima-facie evidence of the intest- 
ate’s death, and that he died intestate——Sims v. Boynton...... 
5. Resignation of feme covert administratrix—A married woman, to 
whom letters of administration were granted while sole, may 
resign her administration in the mode prescribed by the statute, 
(Clay’s Digest, 222, 2 9,) without the concurrence of her hus- 
band; and her resignation necessarily terminates that of her 
husband.—Wyatt’s Adm’r v. Rambo...........cceeeeeceeeees 
6. How administrator may declare——An administrator, suing indi- 
vidually, may recover on proof of his intestate’s title, and of 
his own prior possession in his official capacity—Sims v. Boyn- 
eer Perr rr rrr er rr Orr Pe ry ere oy 
7. Same.—Under a complaint in detinue by an administrator indi- 
vidually, a recovery cannot be had on proof of title in his 
representative capacity to slaves of which he has never had 
the possession.—Cox’s Adm’r v. McKinney................4- 
Tketheimer ¥. CHAPMAN... 66.0 esis csdensd este augaseeies 
8. Sume.—The words “as administrators,” following the names of 
the plaintiffs in the marginal statement of the parties, and in 
the commencement of the complaint, without an averment of 
the intestate’s name, are mere surplusage, and do not indicate 
the character in which the plaintiffs sue-—Ikelheimer v. Chap- 
9. Authority of administrator to sell personal property.—In this 
State, an administrator has no authority to sell the personal 
property belonging to his intestate’s estate, except under an 
order of court in the cases specified by law: the provisions of 
the Code, (22 670, 1743, 1796,) amount to an implied abrogation 
of his common-law right to sell........ ose ewiied caw il seeeeet 
10. Mississippi statute forbidding private sales by administrators. 
Under the Mississippi statute of 1821, (Hutchinson's Miss. Code, 
669, 3 109,) as shown in the record in this case, a private sale by 
an administrator, of the property of his intestate’s estate, is 
void.—McArthur v. Carrie’s Adm’r............ccceeeceeceee 
11. Proceeds of void sale not assets in hands of adninistrator —The 
proceeds of the sale of a decedent’s real estate, made under an 
order of the orphans’ court which was void for want of juris- 
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EXECUTORS AND ADMINISTRATORS—conrinveEp. 


diction, are not assets in the hands of the administrator.—Pet- 
tit’s Adm’r v. Pettit’s Distributees.............ccccceeeeseee 
12. Ratification by distributees of unauthorized sale by administrator. 
The distributees’ receipt of property, bought with the proceeds 
of an unauthorized sale by the administrator, as a part of the 
assets of the intestate’s estate, cannot operate a ratification of 
the sale, unless they were of lawful age at the time they receiv- 
ed it,and knew with what funds it had been bought.—Mc- 
ee a soi Fh STRTE VEN 5 Fe 0'05 60 Saeevccccses 
13. Executor not chargeable with devastavit at surt of legatee who con- 
curred in it-—Where an executor, acting upon an erroneous 
construction of the testator’s will, which he, in common with 
all the legatees, honestly believed to be the true construction, 
allotted a share of the slaves to the widow,—held, that a lega- 
tee, who was present at and assented to the allotment, could 
not, hold the executor liable as for a devustavit—Colbert v. 
PO ee en ee ee eee ee eer eee 
14. What is assets in the hands of executor—Where the testator, 
having a life-estate in certain slaves, purchased an interest in 
the remainder, and took the conveyance in the name of his 
children, his executor is not chargeable with the hire of the 
slaves after the termination of the life estate................ 
15. Liability of joint administrators for acts of each other.—Where 
two administrators give a joint bond for the performance of 
their duties, each is liable for the acts and defaults of the other, 
unless the bond itself shows that they did not intend to become 
so bound.—Pearson v. Darrington.............sceeceeceeees 
16. Liability for negligence in defending suit—An administrator is 
chargeable with the amount of the proceeds of the sale of cot- 
ton, shipped by the intestate in his lifetime to meet a note held 
by a foreign creditor, on proof that he suffered a judgment to 
go against him, in favor of such creditor, for the entire amount 
of the note, when there was among the intestate’s papers a let- 
ter from the creditor, which showed that, after deducting the 
amount due on the note from the proceeds of the sale of cotton, 
there was a balance in the intestate’s favor...............+-- 
17. Agent’s compensation not allowed as credit—An administrator 
has no authority to appoint an agent at any particular place, to 
receive. claims against the estate, give receipts, &c.; conse- 
quently, he will not be allowed a credit for compensation paid 
Cia ew dedseebe Weel sees versie cass voveaes 
18. Damages for conversion of slaves—Where an administrator 
is enjoined in equity from removing or disposing of slaves 
which he had bought at his own sale, made under an order 
of the orphans’ court after the settlement of the estate 
had been removed into chancery; and, notwithstanding the 
injunction, afterwards carries off and sells a portion of them,— 
he is chargeable, on final hearing, the sale being set aside by 


oT 
vr 


314 


314 


22T 


227 














INDEX. 


EXECUTORS AND ADMINISTRATORS—continvep. 
the chancellor, with the value of these slaves at the time they 
wore 00 disposed nf. by him... .63..05 0 ccccseau Vivek ee 22% 
19. Liability for devastavit—An administrator is chargeable with 
the value of wood cut from the lands of the estate by the dece- 
dent’s widow, after she had dissented from the will, without 
objection on his part, and with the value of the slaves, horses 
and wagons employed by her in transporting it to market; and 
this, notwithstanding an indefinite portion of the proceeds of 
sale was appropriated by the widow to the benefit of the chil- 
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20. Expenses connected with administration.—An administrator is 
entitled to a credit for personal expenses, necessarily incurred 
by him in transacting the business of his trust; but he must 
prove the particular items of expense, and cannot claim the 
allowance of a gross sum without a specification of particulars, 227 

21. Commissions paid for advancing and accepting —An administra- 
tor, while keeping an estate together under the directions of 
the will, has no authority to raise money by acceptances and 
advancements by commission-merchants, unless some peculiar 
circumstances of the trust require it; consequently, he is not 
entitled to a credit, on settlement of his accounts, for commis- 
sions paid on account of such acceptances and advancements.. 227 

22. Costs of suit against administrator.—An administrator will be 
allowed a credit, on settlement of his accounts, for costs of suit 
paid under a judgment recovered against him by a creditor of 
the intestate, when it does not appear that, in failing to pay the 
debt without suit, he was guilty of any negligence, bad faith, or 
other improper conduct: in reference to such matters, much 
must be left to the discretion of the administrator............ 227 

23. Same.—An administrator is entitled to a credit for costs and 
reasonable expenses incurred by him in an appellate court, to 
which he removed an action at law after judgment had been 
rendered against him, and atterwards in equity, where he sought 
to enjoin the judgment, when it appears that he acted under 
the advice of counsel, and finally effected a favorable compro- 
meine. OF he ih... os vapinse ws cnet Gndsncscnsceceeeseeea 227. 

24. Same.—But the commissions of the sheriff or marshal, -for 
collecting the judgment under execution, are not a proper 
credit, when it is shown that, at the time the execution was 
issued, the administrator had funds in his hands sufficient to 
MTT TOT TT TT eee er ee 227 

25. Administrator’s counsel fees on final settlement.—An administra- 
tor cannot complain on error of the refusal of the chancellor, 
on final settlement of his accounts at the instance of the distrib- 
utees, to allow him a credit for counsel fees incurred on the 
settlement, when it appears that the vouchers presented by him 

were for his counsel’s entire services in the suit, although a 

great portion of the litigation was the result of his own fault., 227 
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EXECUTORS AND ADMINISTRATORS—continvep. 
26. Repairs of carriage.—An administrator is entitled to a credit 
for the payment of an account for repairing a family carriage, 
which the condition of the estate authorized him to retain for 
the use of the testator’s family, while keeping the estate 
together under the directions of the will............. aa ney 227 
27. Sufficiency of proof to entitle administrator to credit for payment 
of debt.—Evidence which would be sufficient to authorize a re- 
covery against an administrator, in an action at law by a cred- 
itor of the intestate, is sufficient to entitle the administrator, 
on settlements of his accounts, to a credit for the payment of 
the debt....... ree ior ere Sravbebecs 
28. Same.—To entitle an administrator to the allowanee of a credit 
for a payment made by him, he must prove not only the pay- 
ment, but also the correctness of the demand................ 227 
29. Release of administrator by distributee.—A release, executed to 
an administrator by one of the distributees of the estate, after 
the institution of a suit in equity for the settlement of the es- 
tate, discharging the administrator from all actions, debts, duties 
and demands, both at law and in equity, imports a consideration 
when under seal, and is a complete defense to the administra- 
tor against the rendition of a money decree in favor of such 
Na cb AW a WES 6 e605 done sede eee ees {evetisnveae wee 
30. Interest. <n administrator is chargeable with interest, on sot. 
tlement of his accounts in equity, notwithstanding he makes 
the statutory affidavit respecting the use of the funds of the 
estate, when it is shown that he either appropriated the funds 
of the estate to his own private use, or to some other 
illegal purpose, or kept them in his hands unemployed while 
outstanding debts against the estate were drawing interest ; 
and he is also entitled to a credit for interest on his disburse- 
ments ..... ews aves Rete OTT Tee TT eee rr Teee 227 
31. Same.—On the settlement of an administrator’s accounts in 
equity, the chancellor should decree interest on the balance re- 
ported against him by the master, from the day up to which 
the master computed interest, until the rendition of the final 
decree.—Pettit’s Adm’r v. Pettit’s Distributees............... 288 
32. Compensation of administrator—If an administrator is not 
shown to have been guilty of any willful default or gross negli- 
gence, resulting in loss to the estate, he is entitled to the cus- 
tomary compensation ; which is, for services rendered prior to 
the passage of the act of 1841, five per cent. on the amount of 
his receipts, and half that per cent. for his disbursements; and 
from the passage of the act of 1841 to the adoption of the 
Code, an annual compensation, to be determined by the labor 
performed, the responsibility involved, and the value of the 
estate.—Pearson v. Darrington.........sccscccccccccsscees . 227 
33. Same.—An administrator’s willfal viukation of duty ix in remov- 
ing beyond the jurisdiction of the chancellor, notwithstanding 
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the pendency of an injunction against their removal, slaves 
which he had purchased at a sale under an order of the or- 
phans’ court, which sale was set aside by the chancellor, and 
his failure to comply with a subsequent order requiring him to 
bring them back again, forfeit his right to future compensa- 
eee MESS Teer eC eT yee Tee ery eee Te so5 00 liebe apes 

34. Liability of sureties on general administration bond.—The sure- 
ties on a general administration bond, conditioned as by law 
required, are liable for the waste or misapplication by their 
principal of money arising from the proceeds of a valid sale of 
the decedent’s lands, which went inte.his hands on his execu- 
tion of the special bond required by the statute under which 
the sale was made; it appearing that the sureties on such spe- 
cial bond, in consequence of the failure of the final decree to 
direct the application of the money arising from the sale, are 
not liable for its waste or misapplication.—Pettit v. Pettit.. 

35. Statutory judgment against administrator for costs, in malicious 
action, not enjoined.—A statutory judgment for costs against an 
administrator individually, after the return of an execution de 
bonis intestatis ‘no property found,’ will not be enjoined in 
equity on account of the insolvency of his intestate’s estate, 
when it appears that the action at law was instituted by him 
maliciously and without reasonable or probable cause.—Rey- 
nolds v. Carter........... eet ee TE EEE; ak aceaes 


FERRY. 

1. Franchise of ferry conferred bu license or grant.—Under the stat- 
utes of this State, from the year 1820 up to the present time, the 
right to keep a public ferry for toll has been a franchise which 
could not be exercised without license or legislative grant, and 
the unauthorized exercise of which has been prohibited under 
a penalty.—Milton v. Haden.......... nies Baeoe MRE ek . 

2. Presumption of ferry license from user hi twenty ele —The 
right to the exercise of a ferry franchise, when collaterally as- 
sailed, may be presumed from its uninterrupted use for twenty 
years ; and when the fact of such continuous user has been 
established, the presumption therefrom arising is not impaired 
by proof that there was no license or legislative grant of the 
era eee sv aedepesesceses seanees vores oe 


FRAUD. 
See Cuancery, 20, 21. 
Deeps, 4, 10. 


HUSBAND AND WIFE. 
1. Husband’s interest in wife’s personal property in possession.—lf a 
widow, having a life estate in slaves, marries a second time, her 
interest vests in her husband at common law; and on his death, 
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HUSBAND AND WIFE—contTinvep. 


living his wife, is assets in the hands of his executor. —Colbert 
RS eye ee fab he Kinin eee PUG ecces eds 


. Husband's right to reduce wife's choses in action to possession.—The 


wife cannot, by any proceeding recognized and enforced in a 
court of law, deprive the husband of his common-law right to 
reduce to possession during coverture her choses in action; 
consequently, in an action brought by husband and wife jointly, 
to recover slaves belonging to the wife, the facts that they were 
living separate and apart from each other, and that the suit was 
prosecuted against the wishes of the wife, are irrelevant and 
immaterial.—Thrasher v. Ingram...........cccecccecccceees 
Husband's marital rights —The husband’s marital rights attach 
to a slave in which his wife has a vested remainder, when the 
slave is, at the time of the marriage, in the possession of the 
tenant for life with the assent of the executor; secus, if the 
slave, at the iime of the marriage, is in the possession of a third 
person, who claims adversely to the wife under a purchase from 
ON RR ne ee ee ee 
Authority of husband, as trustee of wife, to submit to arbitration. 
Where lands are conveyed by deed toa married woman, for her 
sole and separate use, and her husband is appointed by the 
deed “trustee to manage said property for the sole use and 
benefit of her and her heirs,” he has no power as such trustee, 
against the consent of his wife, to submit to arbitration a con- 
troversy with a third person who claims a right to cut timber 
onthe lande—Thomas v. James..........ccccccccccccccccce 


. Charge on wife's separate estate not created by husband.—The wife’s 


separate estate, created by deed, cannot be subjected in equity 
to the payment of services rendered under a contract with the 
husband, who was acting trustee, in ditching the lands belong- 
ing to such separate estate, even after the return of “no prop- 
erty found” on an execution against the husband.—Mulhall v. 
ETT TEE ET eee ETE EEE ETO 


. Husband's liability for necessaries furnished to wife—The husband 


is liable for necessaries furnished to the wife, while living sep- 
arate and apart from him by voluntary agreement, if the allow- 
ance which he makes for her is not suitable to his fortune and 
condition in life ; but, if the articles are bought on a credit, and 
charged to the wife, this is sufficient, at least prima facie, to 
show that the credit was given to her, and not to the husband. 
TT ee TE ETE EEE EEL 


. Liability of husband for wife's counsel fees as necessaries.—N either 


the husband nor his administrator can be charged in an action 
at law, as on an implied contract, for the wife’s counsel fees, in- 
curred in a suit instituted by her for a divorce and the enforce- 
ment of a marriage-settlement........... Pbk iwPbesenns Sin’ 
Allowance by chancellor of wife's counsel fees in divorce suit—In a 
divorce suit, instituted by the wife, the chancellor may require 
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HUSBAND AND WIFE—continvueb. 


her husband to pay her counsel fees; but, where the bill also 
seeks the enforcement of a marriage-settlement, and, on the 
death of the husband, is revived against his personal repre- 
sentative, an order for the allowance of the wife’s counsel fees 
cannot afterwards be made, since the death of the husband 
abates the suit so far as it seeks adivorce....... ccc eee eeee ences 227 
. When husband must sue alone—For the recovery of slaves be- 
longing to the wife’s separate estate created by deed, the right 
of action (Code, 3 2131) is in the husband alone, when it appears 
that no trustee was appointed by the deed, and that the hus- 
band had possession of the slaves for several years under the 
deed.—Pickens and Wife v. Oliver..........ccsececcceseeees 626 
10. Liability of wife's separate estate for articles of sinafert and sup- 
port of the household.—The liability of the wife’s separate estate, 
“for articles of comfort and support of the household,” (Code, 
2 1987,) is limited to the property owned by her at the time the 
contract is made.—Ravisies and Wife v. Stoddart & Co....... 599 
11. Form of judgment against husband and wife—tIn an action 
against husband and wife, seeking to subject the wife’s separate 
estate to the payment of “articles of comfort and support of 
the household,” (Code, 3 1987,) the judgment against the hus- 
band should be personal, to be enforced by execution ; but, as 
against the wife, the judgment must specify the property found 
subject to the plaintiff’s demand, and order its sale by the sher- 
Mf. (Grown, ¢., diesenling.).. .02 0 Fos casaciicccasebaccseeae 599 
12. Provisions of Code not applicable to separate estates created by 
deed.—The provisions of the Code, (2 1981-97,) respecting the 
separate estates of married women, do not apply to separate 
estates created by deed, either before or since the adoption of 
the Code«—Cannony. Turner... ....0...cccesssccvces tes amas 483 
13. When action lies not against wife-—Under the provisions of the 
Code, (2% 1987, 2131,) an action at law does not lie against a 
married woman, either before or after the death of her husband, 
to subject her separate estate created by deed to the payment 
of necessary articles of family supply.......... c..eeeeeees 483 
14. Bequest to married woman construed not to create separate estate. 
A clause ina will, bequeathing real and personal property to 
the testator’s several daughters, and directing that the respect- 
ive shares “shall vest absolutely in them and their respective 
heirs of their bodies forever,” does not create a separate estate 
in a daughter who was married at the date of the will.—John- 
oot's Adal’? vi JORNGON 66. io. oie hos tock tue dbeeeee ees 637 
15. When feme covert may come into equity for protection of separate 
estate—A married woman, having a separate estate created by 
deed, cannot come into equity against an execution creditor of 
her husband, to enjoin the sale of a slave which belonged to 
her separate estate, and which she had conveyed to her chil- 
dren.—Flanagan v. State Bank.............cceeeees PN te 
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HUSBAND AND WIFE—conrixvep. 
16. Feme covert’s power to make will—A married woman, owning 
a separate estate, whether created by contract or by statute, 
may dispose of it by will.—--Mosser v. Mosser’s Ex’r.......... 
17. Resignation of feme covert administratriz.—A married woman, 
to whom letters of administration were granted while sole, may 
resign her administration in the mode prescribed by the statute, 
(Clay’s Digest, 222, 2 9,) without the concurrence of her hus- 
band ; and her resignation necessarily terminates that of her 
husband.—Rambo v. Wyatt’s Adm’r...............eeeeeeees 
18. Modification of ante-nuptial contract—Husband and wife may, 
by subsequent agreement founded on sufficient consideration, 
modify an ante-nuptial contract, containing a stipulation on the 
part of the husband that the persons to whom the wife might 
bequeath her property might possess and enjoy it; and an 
agreement between them, to the effect that the husband should 
possess her land during his life, in consideration of valuable 
improvements thereon erected by him, is a modification, pro 
tanto, of the ante-nuptial contract——Booker v. Booker’s Adm’r, 
19. Validity of post-nuptial contract.—A feme covert, having a sep- 
arate estate secured by ante-nuptial settlement, with absolute 
power of disposition over it, may enter into a contract with her 
husband, to the effect that he should possess the land during his 
life, in consideration of valuable improvements thereon to be 
EE eee Pere eer Pee ee eee eT ee eT ee eee 


INDIAN RESERVATIONS. 

1. Construction of treaty of 1832 between United States and the Chick- 
asaw Indians.—The treaty of 1832 between the United States and 
the Chickasaw Indians, with the supplementary and explanatory 
articles, (U.S. Statutes at large, vol. 7, pp. 381-90.) did not in- 
vest the reservees with the title to the reserved lands, but clearly 
prohibited each reservee from selling or leasing his reservation. 
Pettit’s Adm’r v. Pettit’s Distributees................0...005 

2. Validity of contract for sale or lease of Indian reser inhi A con- 
tract between a Chickasaw Indian, who was entitled to a res- 
ervation under the treaty of 1832, anda white person, by which 
the former, in consideration of a specified sum, part of which 
was paid in cash at the time the contract was made, agreed to 
sell his reservation to the latter,in the event of the treaty being 
so modified as to allow the sale, and, “in case there is no alter- 
ation of the treaty,” to let the latter “have the use and benefit 
of the said lands for two years, free of rent,”—is void, because 
contrary to the provisions and policy of the treaty of 1832. 


INSOLVENT DEBTORS. 
1. Constitutionality of Louisiana insolvent laws.—The insolvent laws 
of Louisiana, so far as they operate to discharge the person and 
after-acquired property of the debtor from liability on any 
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INSOLVENT DEBTORS—continvep. 
contract made since their enactment with a resident citizen of 
that State, are not violative of any provision of the constitution 
of the United States ——Wilson v. Matthews, Finley & Co...... 33 

2. Construction of Louisiana insolvent laws, and effect of discharge 
under them.—A surrender under the insolvent laws of Louisiana, 
although it may not affect the rights of a foreign attaching cred- 
itor who does nothing to forfeit his territorial immunity, passes 
to the assignee, or syndic, all the personal property owned by 
the dehtor at the time of the application, whether in that State 
or elsewhere: the discharge, which relates back to the time of 
the surrender, releases the person of the debtor, with all his 
subsequent acquisitions of property, from liability for existing 
debts due to resident creditors ; and any resident creditor, who 
proved his debt, and otherwise participated actively in the pro- 
ceedings, is precluded from filing a bill in equity in this State, 
to attach bank-stock standing in the debtor’s name, the certifi- 
cates of which were surrendered to the syndic, but which, 
under the rules of the bank, could only be assigned by transfer 
ee ee ee ee re 


INSOLVENT ESTATES. 

1. Filing claims ——A claim on which a suit is pending when the 
debtor’s estate is declared insolvent, must be filed like other 
claims, (Code, 2 1847,) within nine months after the declaration 
of insolvency. (Waker, J., dissenting.)—Murdock v. Rosseau’s 

2. Effect of failure to file claim—A claim against an insolvent 
estate, not filed within the time required by law, (Code, 3 1847,) 
is “forever barred,” and destroyed as a subsisting debt...... 61 

3. Revivor of decree barred by declaration of insolvency, and failure 
to file claim.—A decree against the personal representative of a 
deceased executor, under the act of 1854, (Session Acts 1853-4, 
p- 24,) cannot be revived after the estate of the deceased execu- 
tor has been declared insolvent, not having been filed as a claim 
against the estate as ordinary claims are required to be filed. 
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4. And by rejection of claim because not filed in time.—-The disallow- 
ance of such decree by the probate court, asa claim against the 
estate of the deceased executor, on the ground that it was not 
filed within the time required by law, is a bar tothe revivor... 50 

5. And by final settlement and discharge of personal representatives. 

The revivor of such a decree is also barred by the final settle- 

ment and discharge of the personal representatives of the de- 

ceased executor, after the declaration of insolvency, and the con- 
tinuance of one of them as the representative of the estate, to 

whom the assets were delivered.........ceeeececcseeeeereee OO 
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INSURANCE. 
. Construction of policy as to value of witerest owned by assured in 


determining right of abandonment.—Under a policy providing 
that the assured shall not have the right to abandon, as for a 
total loss, “ unless the injury sustained be equivalent to fifty 
per cent. on the value of the interest owned by the assured,” the 
actual value of the vessel when repaired, at the port of repairs, 
and not the agreed value named in thé policy, is the standard 
with which the cost of repairs is to be estimated in determin- 
ing the right of abandonment.—Insurance Companies v. Good- 


When abandonment may be made for constructive total loss —W hen 
the condition of an insured vessel, which has been sunk from 
striking a snag, is such as to produce, in the minds of practical 
and reasonable men generally, the opinion that she provably 
cannot be raised and repaired at acost of less than half her 
value at the port of repairs, the assured may abandon as for a 
constructive total loss; and the fact that the vessel is after- 
wards raised and repaired, at a cost of less than half her value, 
does not prove that he had no right to abandon.............. 


. Validity of offer of abandonment.—Where the mortgagor of an 


insured vessel, which has been sunk, makes an offer to abandon, 
under circumstances which authorize an abandonment; and the 
underwriters, knowing of the existence of the mortgages, do 
not reject the abandonment on account of the mortgagor’s want 
of authority to make it; and the mortgagee soon afterwards 
assents to the abandonment, while the vessel is still at the dis- 
posal of the underwriters, and informs them of his assent and 
approval,—the underwriters are precluded from objecting to 
the validity of the offer of abandonment on account of the mort- 
gagor’s want of authority to make it.............c00-seeeeee 
Same.—A parol abandonment is sufficient; and, if rightfully 
made, cannot be forfeited by any subsequent event without the 
i NOs. iG esis cAN WEA See's ww wowed 00 nee dice 


. Implied revocation of abandonment.—After the mortgagor of an 


insured boat has made a valid offer of abandonment, on account 
of a constructive total loss, and the mortgagee has ratified and 
assented to it, the mere fact that the latter subsequently sells 
the boat under his mortgage, after she has been raised and re- 
paired by the underwriters, who have given notice to the assur- 
ed that they will no longer be responsible for her, does not 
operate as a waiver or revocation of the abandonment so far as 
ne I COI 6 osiinn' 6s Jasin oa oeesecesswsccdess 


. Election of underwriters to interpose for recovery and repair of 


vessel—W here several policies on a vessel have been effected 
with different insurance companies, one of which secures to 
the underwriters the election, in the event the assured fails or 
neglects to adopt prompt and efficient measures for the recovery 
of the vessel, “to interpose and recover said boat, and cause 
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INSURANCE—contTINvUED. 


the same to be repaired,” &c., this provision cannot enure to 
the benefit of the other underwriters, when sued for a technical 
total loss, especially when the election has not been exercised 
by the insurers to whom it was reserved...............2005- 108 


INTEREST. 


See Executors AND ADMINISTRATORS, 30, 31. 


JUDGMENTS, AND DECREES. 
iL 


What constitutes final decree—A decree which leaves unsettled 
the equities relating to two items of account, as to which a refer- 
ence is ordered, is not final, although it ascertains and deter- 
mines all the other equities of the case.—Garner v. Prewitt... 13 


. Validity of judgment as affected by fraud on jurisdiction —A pro- 


ceeding by garnishment, instituted by a judgment creditor in 
the district court of the United States, may be defeated by plea 
to the jurisdiction, on the ground that the plaintiff is a resident 
of this State, or, if a non-resident, that he has no beneficial in- 
terest in the suit, and that his name is fraudulently used, the 
real plaintiff being a resident of this State; but, if the garnishee 
fails to interpose either of these defenses, the judgment against 
him is valid.——Pearce v. Winter Iron-Works.................. 68 


. Validity of decree of orphans’ court against personal representative 


of foreign administrator.--A decree, rendered by an orphans’ 

court of this State, against the domestic personal representative 

of a foreign administrator, in favor of the “legatees ” of the 
foreign intestate, is void, for want of jurisdiction of the subject- 

matter. Pearson v. Darrington. ......0000ccccesisecndvelioatey 227 
Validity of grant of administration de bonis non.—It is essential 

to the validity of a grant of administration de bonis non, that the 

office should be vacant, at the time of the appointment, by the 

death, resignation or removal of the preceding administrator. 

ak ey ne rere 363 


. Same.—An order of the probate court, granting letters of ad- 


ministration de bonis non, cannot be held void, in a collateral 
proceeding, because it does not show the appointment and re- 
moval, resignation or death of the administrator in chief.—Ikel- 
heimer v. Chapman's AGIT 5 ox ij0's 0 6:0:65506 sacdenesevinwhhns 676 
Annual settlements—Partial or annual settlements of an admin- 
istrator’s accounts, made prior to the adoption of the Code, 
without notice to the parties interested, are not evidence for the 
administrator on final settlement.—Pearson v. Darrington..... 227 


. Form of judgment on voluntary nonsuit.—If the plaintiff in detinue 


suffers a voluntary nonsuit, the court can only render a judgment 
for costs for the defendant.—Savage v. Gunter..........--.-- 467 


. Conclusiveness of judgment of nonswit on question of ownership. 


If the plaintiff in an action of detinue suffers a voluntary non- 
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JUDGMENTS, AND DECREES—continvep. 
suit, the judgment is not conclusive on him, in a subsequent 


action on the bond, as to the question of ownership........... 467 


9. Presumption in favor of validity of foreign judgment.—A tran- 
script of a foreign judgment, rendered by a court of general 
jurisdiction at a special term, and properly certified under the 
acts of congress, is prima-facie evidence of a valid judgment, 
although the record does not show an affirmative compliance 
with the statutory requisitions authorizing special terms: the 
courts of this State will presume, in the absence of evidence to 
the contrary, that the requisitions of the statute were complied 
with.—McLendon v. Dodge & McKay.............e.esee0e0. 

10. Decree against executor’s personal representative may be revived. 
A decree of the probate court against the personal represcnta- 
tives of a deceased executor, under the act of 1854, (Sess. Acts 
1853-4, p. 24,) may be revived by scire facias, when no execu- 
tion was issued on it within a year after its rendition.—Sharp’s 
eT ee eT eee ee eer 

11. Revivor barred by declaration of insolvency, and failure to file 
claim.—Such a decree cannot be revived after the estate of the 
deceased executor has been declared insolvent, not having 
been filed as a claim against the estate like ordinary claims are 
Pee rE eee he en errr 

12. And by rejection of claim because not filed in time.—The disallow- 
ance of such decree by the probate court, as a claim against the 
estate of the deceased executor, on the ground that it was not 
filed within the time required by law, is a bar to the revivor... 

13. And by final settlement and discharge of personal representatives. 
The revivor of such a decree is also barred by the final settle- 
ment and discharge of the personal representatives of the 
deceased executor, after the declaration of insolvency, and the 
continuance of one of them as the representative of the 
estate, to whom the assets were delivered................... 

14. Form of judgment against husband and wife—In an action 
against husband and wife, seeking to subject the wife’s separate 
estate to the payment of “articles of comfort and support of the 
household,” (Code, 2 1987,) the judgment against the husband 
should be personal, to be enforced by execution ; but,as against 
the wife, the judgment must specify the property found subject 
to the plaintiff’s demand, and order its sale by the sheriff. 
(Srons, J., dissenting.)—Ravisies v. Stoddart & Co............ 

15. Amendment of judgment nunc pro tunc.——An entry on the trial 
docket, in the handwriting of the presiding judge, in these 
words: “Plaintiff takes a non-suit, which is set aside on pay- 
ment of costs,” is sufficient to authorize an amendment of the 
judgment, nunc pro tunc, at a. subsequent term, so as to show 
that the nonsuit was set aside on the payment of costs.—Sims 
eR 6 cr kn chet ONe eR AMA DPB EN SDSS as sod: odmneaien oie 

16. Judgment corrected and affirmed.—In (etinue, a judgment on 
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JUDGMENTS, AND DECREES—continuep. 


verdict for the plaintiff, “that he recover of said defendant 
the said slaves,” (naming them,) “and, on the failure of said 
defendant to deliver said slaves to plaintiff when said plaintiff 
demands them, then that said plaintiff have and recover of said 
defendant the said sum of $3,450, his damages so assessed by 
the jury,”—though notin the proper form, will be corrected 
on error, and affirmed.—Rambo v. Wyatt’s Adm’r............ 363 





JURISDICTION. 


1. Of Federal courts as affected by residence of parties—That the 
plaintiff and defendant are both citizens of the State in which 
the suit is brought, is good matter for plea to the jurisdiction 
of the district court of the United States; but a judgment of 
that court cannot be collaterally assailed, or treated as a nullity, 
on account of its want of jurisdiction on that ground.—Pearce 
Vs. FEE Rr NN in a inna s dake dssdsceepickebersananeael 68 
2. Of orphans’ court to sell decedent’s lands.—Devised lands may be 
sold, under an order of the orphans’ court, (Clay’s Digest, 224, 
216,) for the payment of a decedent’s debts——Pearson v. Dar- 
ee Ee ee er mee 227 
3. Same.—Under the act of 1822, (Clay’s Digest, 224, 2 16,) the 
orphans’ court had no jurisdiction to order the sale of a dece- 
dent’s real estate, for the purpose of paying debts or making 
equal distribution, when the petition for the sale failed to show 
that the decedent, at the time of his death, had or owned some 
right or interest, either legal or equitable, in the lands proposed 
to be sold, which was in its nature descendible to his heirs. 
Pettit’s Adm’r v. Pettit’s Distributees.............cccceseces 288 
4. Of probate court to grant administration.—The jurisdiction of 
the probate court, in the matters of the grant of letters testa- 
mentary and of administration, and of orphan’s business, is 
founded on constitutional provisions, (Art. V, 3 9,) and is orig- 
inal, general, and unlimited.—Ikelheimer v. Chapman......... 676 
5. Of probate court to order sale of personalty—tThe jurisdiction of the 
probate court, to order a sale of the personal property belong- 
ing to a decedent’s estate, is derived solely from the statute, 
(Code, 22 1743, 1796,) and is special and limited; consequently, 
it has no jurisdiction to make an order of sale, on the petition 
of the administrator, which does not specify the purpose and 
object of the sale. (Srone, J., dissenting.)—Ikelheimer v. Chap- 
MOD. 6 i.iskndsdennsn.00 onan eeapeaeeeneeien Meheuededeaane . 676 


JURORS, AND JURY. 


1. Struck jury—tThe court is not required (Code, 3 2264) to be 
active in assigning a struck jury, and is not bound to grant one, 
on demand of either party, unless the demand is made before 
the organization of the jury is entered upon.—McArthur v. 
Carrio’s AGM’? . o..060s00006 pea pmenenenmi cphed rere sean TG 


51 











794 INDEX. 


JURORS, AND JURY—continvep. 

2. Waiver of trial by jury.—On notice and motion for a summary 
judgment between co-sureties, (Code, 3 2645,) if the defendant 
does not appear and make up an issue to be tried by a jury, the 
court may receive proof of the requisite facts, and render judg- 
ment without the intervention of a jury.—Irwin v. Scruggs... 516 

3. Same.—Although it is the better practice, when the probate 
of a will is contested, that the party desiring a trial by jury 
should make his application at the time the contest is interpos- 
ed, (Code, 3 1634 ;) yet his failure to make the application at 
that time does not amount to an implied waiver of the right, 
nor authorize the court to refuse a jury when demanded at the 
SPER tPOMEA VF. COOMMOM, . oi. onc ce cece snes cenvevessscees 525 





JUSTICE OF THE PEACE. 
See PLEADING AND PRACTICE, 5. 


LACHES. 
See Lurattons, Statute or, 10, 11, 12. 
Mortaaces, 8. 
Trusts, 5. 


LANDLORD, AND TENANT. 
1. Estoppel against lessee from setting up invalidity of lessor’s title. 
The lessee of a ferry, when sued on the note given for the rent, 
is not estopped from setting up a want of title in his lessor to 
the franchise.—Milton v. Haden..........ccsesccccccscccccs 30 
2. Competency of landlord as witness for tenant.vIn an action of 
forcible entry and detainer, commenced before the adoption of 
the Code, against one who claims adversely to the plaintiff’s 
landlord, said landlord is not a competent witnes for the plaint- 
EY Fs abe aab ones sone se0seb6e onde cd vesauns 541 


LEGACY, AND DEVISE. 

1. Legacy held vested, and not contingent. —A will in these words: “I 
give and bequeath all my personal estate to my beloved wife 
and children, to be equally divided between them, share and 
share alike, to them, their heirs, and assigns, forever ; and my 
will is, that each child shall draw their share as they come of 
lawful age or marry,”—creates a vested legacy in the children. 
ee es OME Sarak satu sc cbs vevecesccesaces 461 

2. Same.—A bequest in these words, “It is my wish and desire, 
that all the lands which I own adjoining S. may be held and 
retained by my executor, for the use and support of my wife 
and chiidren, together with two female slaves,” (naming them,) 
“all the household and kitchen furniture, and the stock of every 
description whatsoever, until my daughter Fanny Ann shall 
arrive at the age of sixteen years ; then to be sold, and the pro- 
ceeds equally divided between my wife and children, share and 
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LEGACY, AND DEVISE—continvep. . 
share alike,”—creates a vested legacy in the children.—High’s 
deat ¥. TRATES BOM «5 oc co sche s Ea cone bash on vers 
3. Same.—Under a bequest to the testator’s widow, during life or 
widowhood, and “upon the termination of her right, either by 
marriage or by death, that then all the remainder of the finally 
undevised perishable property be divided betweén” his young- 
est son and daughter, the children take a vested legacy. 
eo OT ee here ere ere. Sere, | 
4. Bequest construed as not creating collective estate in widow and chil- 
dren—Under a will, by which the testator first bequeathed and 
devised to his wife, “for her comfortable maintenance, and for 
the comfortable maintenance of her family, and to enable her 
suitably to educate her children,” a plantation, several slaves, 
and other personal property, “during her natural life or wid- 
owhood, or until my |his] children by her come of age or mar- 
ry ;” by another clause, devised to his youngest son the same 
plantation, describing it as “all that parcel of land hitherto 
specified and setapart for the use of my [his] wife and younger 
children, still allowing to his mother during her widowhood all 
that interest necessary for her maintenance and comfort ;” 
and, by a third clause, directed that his youngest daughter 
should be maintained and educated “out of the proceeds of the 
property above described,” and, “ when she shall have come of 
age and married,” that she should be furnished with certain 
specified articles of personal property,—held, that these clauses 
did not create a collective estate in the widow and children... 
5. Assent of executor to legacy—Where slaves are bequeathed to 
the testator’s widow during life or widowhood, with a vested 
remainder to his two youngest children, and a further provision 
that, in the event of the death of either child before attaining its 
majority, “the survivor shall be sole heir or heiress,” an assent 
by the executor to the widow’s legacy is an assent to the legacy 
to the remainder-men, and to the interest which the survivor of 
them takes under the last provision...........cccececccescecs 
6. Same——An executor’s assent to a legacy of slaves may be im- 
plied from his division of the slaves between tue two infant 
legatees, and his subsequent admissions that the slaves thus 
allotted belonged to the respective legatees, although he retain- 
ed the possession of them.—Cox’s Adm’r v. McKinney........ 
7. Action for recovery of legacy—After an executor has assented 
to a legacy, and the period fixed by the will for its payment has 
arrived, the legatee, or,in case of his death, his persgnal repre- 
sentative, may maintain an action at law against the executor 
For TS TOOOTOTY ....0 nc ccccccscccecgeecccodece oss ein gaeees 
8. Payment of legacy by consent—Where slaves are bequeathed to 
several children, each of whom is to receive his or her portion 
on attaining lawful age or marrying, it is competent for the 
executor, with the assent of all the parties interested, to make 
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LEGACY, AND DEVISE—continuep. 
a division among them before the time appointed by the will 
has arrived; and the fact that some of the children are then 
infants, render the division voidable only, and not void....... 

9. Debts chargeable equally on legacies—Where no fund is provided 
for the payment of debts, each legatee is bound to contribute 
ratably to their discharge——Colbert v. Daniel................. 

10. Bequest to married woman construed not to create separate estate. 
A clause in a will, bequeathing real and personal property to 
the testator’s several daughters, and directing that the respect- 
ive shares “shall vest absolutely in them and their respective 
heirs of their bodies forever,” does not create a separate estate 
in adaughter who was married at the date uf the will.——John- 
EW Ns knew sh noise Chere eet eneveesveeseies 


LIMITATIONS, STATUTE OF. 
1. Statutory bar to suit for account.—Six years, which is the statu- 
tory limitation to an action at law for an account, likewise bars 
a suit in chancery for the settlement of partnership accounts. 
Ny ee 
2. Waiver of statute by offer to account.—If the respondent, in his 
answer toa bill for an account, declares that “ he is now, and at 
all times has been, ready and willing to accounts” but insists 
that the balance on a proper accounting will be in his favor, 
and accompanies his answer with a plea of the statute of limita- 
tions, the plea is not waived by offer to account.............. 
3. Exception to statute, as to mutual accounts, and accounts between 
merchants—Accounts between the several members of a mer- 
cantile partnership are not within the proviso to the statute of 
limitations respecting “the trade of merchandise between mer- 
chant and merchant ;” but, unless all the items are on one side, 
they are mutual accounts, which the statute does not bar if one 
item is within the period of limitation...................... 
4. Sufficiency of subsequent promise to remove statutory bar.—A sub- 
sequent promise made after the commencement of the suit, or 
an admission in the answer of items of account arising after 
the filing of the bill, is not sufficient to revive a cause of action 
HR iin is 00d bRe aKa reaGheeneosces. (eter reweiees 
Same.—Where the debtor, on being reminded by a third per- 
son of a promise, made by him many years before, to pay the 
debt when he became able, replied, “ that whenever the notes 
were presented, he would make a satisfactory arrangement; 
that the payment of the principal ought to be received as satis- 
factory, and that he wished him to so advise the creditor,”— 
held, that this was not sufficient to remove the bar of the statute 
of limitations ——Pearson v. Darrington....... Wee ct ae tauaibla r 
6. Effect of statute of limitations on joint cause of action.—The vale 
is settled in this State, that when the statute of limitations has 
effected a bar against one of several parties to a joint cause of 
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LIMITATIONS, STATUTE OF—conrtinvep. 
action, all are barred. (Per Wavxer, J.)—Hunt v. Ellison.... 173 


-] 


. Plea of statute of limitations to amended complaint—When an 


action is commenced before ‘the statute of limitations has 
effected a bar, and an amendment of the complaint is filed after 
the completion of the statutory bar, the statute is not a good 
plea to the amended complaint, since the amendment relates 
back to the commencement of the suit.—Bradford v. Edwards, 
Replication to plea of statute——In detinue by an administrator de 
bonis non, suing individually, a replication to a plea of the stat- 
ute of limitations of six years, averring that the defendant de- 
rived title under an unauthorized sale by the administrator in 
chief, who was removed from the trust within less than six 
years before the commencement of the suit, is fatally defective 
on demurrer.— Williams v. Moore..............eceeeesecees 
Limitation of suit for redemption of mortgaged lands sold under 
decree of foreclosure.—The act of 1843, (Clay’s Digest 329, 2 92,) 
prescribing five years as the limitation to suits for the redemp- 
tion of mortgaged lands sold under decree of foreclosure in 
chancery, by “any person, not a party to the decree of sale, 
who shall claim under the mortgagor or grantor,” applies to a 
suit by the heirs and legal representatives of a purchaser from 
the mortgagors ; and this, notwithstanding the failure to revive 
the suit against them, on the death of their ancestor before the 
rendition of the final decreee, renders the decree not binding on 
thom. (Fer Wate, F.).. 0606 sns iccnsccncccesessesseessns 


10. Express trusts not affected by statute of limitations or laches. 


Neither the statutes of limitations, nor the doctrine of laches, 
can be invoked by an executor to shield himself from an ac- 
count for property held under an express and acknowledged 
ee ere rrr ror 


11. Dower not barred by statute of limitations, nor by staleness of de- 


mand.—The act of 1843, (Clay’s Digest, 329, 3 93,) limiting “all 
actions for the recovery of lands, tenements, or hereditaments,” 
to ten years after the accrual of the cause of action, does not 
apply to suits for dower ; nor is a court of equity authorized to 
treat a claim to dower as a stale demand, on account of the mere 
lapse of time short of twenty years, independent of other equi- 
table circumstances.—Owen v.Campbell................2.-- 


12. Statute of limitations and staleness of demand, as applicable to bill 


in equity for distribution of estate.—A bill in equity, filed by the 
administrator of a deceased legatee, seeking a settlement and 
distribution of the testator’s estate in accordance with the pro- 
visions of his will, is not barred by the statute of limitations, 
nor canit be treated as a stale demand, when it appears that 
the legatee died before the period fixed by the will for distri- 
pution had arrived, and that no letters of administration were 
granted on his estate until within a few days before the bill was 
filed.—High’s Adm’r v. Worley’s Adm’r.........-eceeeeeeeees 
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MORTGAGES. 
1. When equity will declare absolute bill of sale a mortgage.——A court 
of equity, in declaring a conveyance absolute on its face to be 
a mortgage, proceeds on the idea, that it would be a fraud to 
allow the grantee to hold the property discharged of the parol 
conditions or trusts which were attached to it by his consent; 
and requires the complainant to prove, either by the admissions 
of the answer, or by clear and convincing evidence, that the 
original transaction was at the time intended and understood by 
both parties as a mere security for the re-payment of money. 
TS sb Sade Cheeks dee KEE Deb ons cee'hye’ 
Competency of mortgagee as witness for mortgagor.—Under sec- 
tion 2302 of the Code, the mortgagee of an insured boat, whose 
debt has been paid by a sale of the boat, after she had been 
abandoned for a constructive total loss, and subsequently raised 
and repaired by the underwriters, is a competent witness for 
his mortgagor, in an action brought by the latter against the 
underwriters to recover for the loss.—Insurance Companies v. 
DG beh ec ches nee dubans ceuRn es cua nvedsyo<n600 0s oe 
. Constitutionality of redemption law—The redemption law of 
1842, (Clay’s Digest, 502, 2 —,) in its operation upon pre-exist- 
ing mortgages, is not violative of the provisions of the State 
and Federal constitutions respecting laws which impair the 
obligation of contracts—Bugbee v. Howard................- 
4. Proof of tender.—Where three witnesses testify to the amount 
tendered, each specifying a different sum, the complainant’s 
only witness, who was the agent by whom the tender was 
made, cannot be considered discredited by the other two, when 
no sufficient reason is shown for doubting his integrity, and it 
does not appear that any special circumstances existed which 
were calculated to impress the facts on the memory of the 
Se ee ee he oe | ee er errr 
. Equity of redemption not subject to levy and sale at law—While 
the act of 1820, (Clay’s Digest, 350, 3 31,) providing that “the 
equitable title or claim to land or other real estate ” should “ be 
liable to the payment of debts, by suit in chancery, and not 
otherwise,” was of force, an equity of redemption in mortgaged 
lands could not be sold under execution at law against the 
mortgagor, issued on a judgment which was rendered after the 
law-day of the mortgage. (Changed by section 2455 of the 
Code.)—Paulling v. Barron, Meade & Co..... Lhe keneiincwndes 
Equity of redemption assignable by deed.—An equity of redemp- 
tion, after the law-day of the mortgage has passed, may be as- 
signed by the mortgagor by deed; and the assignee may assert 
his right by bill to redeem................sc0c00 (awe ness 
. Right of redemption not barred by judgment at law for waste.—A 
judgment at law against the assignee of the equity of redemp- 
tion, in astatutory action of debt, for cutting trees on the mort- 
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gaged lands, does not bar him from asserting his right of 
redemption in equity..... na diean's ot Rega kaeeeiaeaeeh eT 


8. Application to set aside sale under decree of foreclosure on account of 


© 


fraud and irregularities—An application to the chancery court, 
to set aside a sale under a decree of foreclosure, at which the 
mortgagee himself became the purchaser, on account of fraud 
and irregularities, must be made within a reasonable time: the 
application in this case, being made after the lapse of thirteen 
years, when the land had greatly increased in value, and had 
passed into the hands of sub-purchasers, who had erected val- 
uable improvements on it, was refused, on account of the par- 
ties’ long acquaintance in the sale. (Rice, C. J., dissenting.) 
Hunt's Heire vy. Eilison’s Heiré..... 2.2... .c0ccccrensdmnsnwt as 


. Linitation of suit for redemption of mortgaged lands sold under 


decree of foreclosure.—The act of 1843, (Clay’s Digest, 329, 3 92,) 
prescribing five years as the limitation to suits for the redemp- 
tion of mortgaged lands sold under decree of foreclosure in 
chancery, by “any person, not a party to the decree of sale, 
who shall claim under the mortgagor or grantor,” applies to a 
suit by the heirs and legal representatives of a purchaser from 
the mortgagors ; and this, notwithstanding the failure to revive 
the suit against them, on the death of their ancestor before the 
rendition of the final decree, renders the decree not binding on 
ae Se A ener ‘Aencku nmap 


10. When judgment debtor, on decree for redemption, not entitled to 


writ of possession—Under a bill for redemption filed by a judg- 
ment debtor, if it appears that he was not in possession of the 
land at the time of the sale under execution, but that the pur- 
chaser was then holding possession of it under a claim of title 
from another, the court is not authorized, on decreeing a redemp- 


tion, to award a writ of hab. fac. pos.—Weathers v. Spears..... 
NOTICE. 
1. Constructive notice of pending suit—A purchaser at sheriff’s sale, 


2. 


pending a suit in chancery respecting the property, is charge- 
able with constructive notice of the equity asserted by the bill. 
Pam V.: BRVOGON. «.6<:5oin tiie sabe eeie nas. 05045 he 6sacacheeant 
When purchaser of accommodation paper is chargeable with notice. 
When a bill of exchange, accepted or endorsed for the accom- 
modation of the drawer, is presented for discount by him, the 
purchaser from him is affected with notice of the character of 


the paper.—Noble & Bro. v. Walker..............ceceeecees 
PARTNERSHIP. 
1. What constitutes partnership—A contract by which defendant, 





as evidenced by his receipts, agreed to invest in Indian lands 
moneys advanced to him for that purpose by plaintiff, to repay 
the money with lawful interest, and to divide equally between 
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them the profits realized from the lands, is a mere contract for 
the loan of money, and does not constitute the parties partners 
inter sese.—Smith’s Executor v. Garth................00.000. 368 
Partnership accounts not cognizable at law.—In an action against 
a partnership on a promissory note, which was executed, on a 
change of partners in the firm, in consideration of the retiring 
partner's interest transferred to one of the remaining partners, 
it is no defense at law, that the payee had collected moneys due 
the firm which he failed to pay over or account for to the other 
partners.—Burney & Co. v. Boone. .........cccecccccceeccces 486 
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1. Who is proper party plaintiff—Where a penal bond is condi- 
tioned for the performance of some act or duty, (as to make title 

to the purchaser of land,) or, in default thereof, for the refunding 

of money, the persons really interested may, (Code, 2 2129,) 
though they have not the legal title, maintain an action for the 
failure to refund the money, but not for the non-performance of 

the specified act or duty.—Skinner v. Bedell’s Adm’r.......... 44 
. Same.—Under section 2129 of the Code, the assignee or trans- 
ferree of a lost bond or note under seal may maintain an action 

on it in his own name, although the assignment or transfer was 
made after the loss of the instrument.—Glassell v. Mason..... 719 
When husband must sue alone—For the recovery of slaves be- 
longing to the wife’s separate estate created by deed, the right 

of action (Code, 2 2131) is in the husband alone, when it appears 
that no trustee was appointed by the deed, and that the hus- 
band had possession of the slaves for several years under the 
deed.—Pickens and Wife v. Oliver...........cseceesseeeeees 626 
4. When action lies not against wife—Under the provisions of the 
Code, (#2 1987, 2131,) an action at law does not lie against a 
married woman, either before or after the death of her husband, 

to subject her separate estate created by deed to the payment 

of necessary articles of family supply.—Cannon v. Turner.... 483 
. Change of parties plaintiff in action commenced in justice’s court. 

In an action commenced before a justice of the peace, in the 
name of Wm. H. Couch § Co. as plaintiffs, and removed by ap- 
peal to the circuit court, the names of the partners composing 

the firm being nowhere set out in the proceedings, the plaintiffs 
may declare in the circuit court in the name of Wm. H. Couch 
individually—Couch v. Atkinson..............04.-- ebitew ws 633 


' 
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II. DecLaRaTION, or ComPLaInT. 

. In action by husband and wife on note payable to wife as udministra- 
triz—In an action by husband and wife, on a promissory note 
payable to the wife as administratrix, the plaintiffs must be de- 
scribed in the complaint as husband and wife at the time the 
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PLEADING, AND PRACTICE—continuep. 
note was given, or the complaint must show that they sue as 
administrator and administratrix, and that the note is assets in 
their hands: if the complaint shows that they sue as individu- 
als, and does not describe them as husband and wife, and does 
not allege to whom the note is payable,a note payable to the 
wife as administratrix will not authorize a recovery by them. 
i i SE PERTEPETETEE TRE COTTE. eee 30 
. In action against husband and wife, under section 1987 of the Code. 
In such action, the complaint must aver the existence of a sepa- 
rate estate in the wife, both at the date of the contract, and at 
the commencement of the suit, and must describe it.—Ravisies 
eT eee re ete 599 
8. On promissory note, by payee against maker—A complaint in the 
form prescribed by the Code, (p. 551,) “ on promissory note, by 
payee against maker,” is sufficient to support a judgment by 
default.—Cumming v. Richards...............cccece cee eeees 459 
9. Same, by assignee against assignor.—In an action on a promissory 
note by assignee against assignor, in the form given in the Code, 
(p- 552,) the amount of the note not being stated, the legal in- 
tendment is, that its amount is the sum which the plaintiff claims 
in the commencement of his complaint ; and a recovery cannot 
be had by the plaintiff on a note for a different amount.—Four- 
SO CIE, caine csacsceesesc cei tusigg neste heneee AL 
10. In an action against county—In such action, if the complaint 
states that the “ plaintiffs claim of the defendant” a specified 
sum, “due by account on” a day certain, “for medicine fur- 
nished and medical services rendered ” to certain named per- 
sons; that said persons “ were residents of and in said county, 
and were all sick in said county at the time said services were 
rendered, and were in such destitute condition as to demand 
public charity and prompt attention, having neither money nor 
other property, nor friends to incur such expense ;” and that 
the claim was duly presented to the commissioners’ court of 
the county, properly proved and verified, and was disallowed 
by said court,—it is sufficient—Autauga County v. Davis...... 703 
11. Inaction of forcible entry and detainer.—“A certain house and lot 
in the city of Wetumpka in said county, in that part of said 
city known as ‘ Miller’s survey,’ being known as the east half of 
lot number 21 in said survey, on which is a house recently oc- 
cupied by Mrs. B. M. D.,”—held a sufficient description of the 
premises sued for.—House v. Camp............eeeeeeeeeeees 541 
12. Same——An averment in the complaint, that the plaintiff “ was 
lawfully possessed” of the premises sued for, “ was in posses- 
sion and claimed said premises as tenant under one B. M. D., 
and had been in possession of said premises for the space of six 
months previous thereto,” is a sufficient description of plaintiff’s 
se SOLE LIPEEETT ELT TTT 541 
13. How administrator must declare—In detinue by an administra- 
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tor, if the declaration does not aver that the slave sued for is 
assets of his intestate’s estate, or otherwise show that he sues 
in his representative capacity, the words “administrator,” &c., 
following the name of the plaintiff in the writ and the com- 
mencement of the declaration, are mere words of description. 
SN Ny 5s wos hak sh aa Whinun ad Wid Ne cade en ene ss 
14. Sume.—The words “as administrators,” following the names of 
the plaintiffs in the marginal statement of the parties, and in 
the commencement of the complaint, without an averment of 
the intestate’s name, are mere surplusage, and do not indicate 
the character in which the plaintiffs sue-—Ikelheimer v. Chap- 
sh Chae he DhRe habe CAM ARE NG Aa eddn dT mkaeuie’ 
15. Same.—An administrator, suing individually, may recover on 
proof of his intestate’s title, and of his own prior possession 
in his official capacity—Sims v. Boynton,.................-. 
-16. Same.—Under a complaint in detinue by an administrator indi- 
vidually, a recovery cannot be had on proof of title in his 
representative capacity to slaves of which he has never had 
the possession.—Cox’s Adm’r v. McKinney.................. 
Ikelheimer v. Chapman...... (AAV SDLEN RGAE ST Oes ca cyein es 


III. Orner Matters. 


17. Demurrer to defective replication to good and bad pleas.—A bad 
replication is good enough fora bad plea,and hence a demurrer 


506 


676 


353 


461 
676 


to such replication should be visited upon the plea; but this - 


rule does not apply, where a defective replication is interposed 
to several pleas, one of which is good.—Williams v. Moore.... 
18. Waiver of amendment to objection of complaint.—After the plead- 
ings have been made up by consent, and a jury has been select. 
ed for the trial of the cause, it is too late to object to the allow- 
ance of an amendment to the complaint ata previous term, 
although the minute entry of that term recites that the defend- 
ant excepted to the allowance of the amendment.—Felkel v. 
EE eee TT Te ee TT EET T CCT Tee eee EET re 
19. Bill of particulars.—An objection to the sufficiency of a bill of 
particulars, (Code, 3 2233,) when made on the trial, comes too 
late —Pryor v.Johuson. . o%60vsse vege ovens cs joc nhvnennnees 
20. How to take advantage of variance-—Under an exception to a 
general charge in favor of the plaintiff’s right to recover, the 
question of variance between the note declared on and that 
offered in evidence may be raised in the appellate court.—Mil- 
fom vw. Haden... ...:.2052% ee ee ee ere 
21. Time of service of summons——Where a summons is executed 
on the 8th day of the month, the cause stands for trial (Code, 
2 2257) at the ensuing term of the court commencing on the 29th. 
Cumming v. Richards...... ous one's TTTT TTT eT TTT ee 
22. Presumption as to regularitu of service of summons.—Mere iden- 
tity of name will not, after judgment by default, authorize the 
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appellate court 1o presume, for the purpose of reversing the 
judgment, that the sheriff who executed the summons on one of 


the defendants was a party to the suit... ........ cece ee eees 459 


See, also, Coancery, IT. 
Error AND APPEAL, II. 


PRESUMPTIONS. 


1. 


bo 


Presumption of ferry license from user for twenty years —The 
right to the exercise of a ferry franchise, when collaterally as- 
sailed, may be presumed from its uninterrupted use for twenty 
years ; and when the fact of such continuous user has been 
established, the presumption therefrom arising is not impaired 
by proof that there was no license or legislative grant of the 
franchise.—Milton v. Haden..... 5 i Siang ow K0oeeene ven 
Presumption of title to personalty from twenty years possession. 
Proof of the uninterrupted adverse possession of personal prop- 
erty for twenty years raises a prima-facie presumption of title 
and ownership, which can only be overturned by proof showing 
that such possession is not inconsistent with the plaintiff’s 
right, or explaining and excusing the long acquiescence on some 
other ground than original defect of title in the possessor. 
Modetiner v. Carrie's Ada isos «oes cigar esac rid ivscorgunbed 


. Presumption m favor of validity of foreign judgment.—A tran- 


script of a foreign judgment, rendered by a court of general 
jurisdiction at a special term, and properly certified under the 
acts of congress, is prima-facie evidence of a valid judgment, 
although the record does not affirmatively show a compliance 
with the statutory requisitions authorizing special terms: the 
courts of this State will presume, in the absence of evidence 
to the contrary, that the requisitions of the statute were com- 
plied with—McLendon v. Dodge & McKay.............+0... 
Presumption in favor of regularity of foreign probate-——The 
courts of this State will presume, in favor of the regularity of 
the foreign probate of a will, which was admitted to probate as 
a valid will of personalty, after the trial of an issue devisavit vel 
non, that there was a good and valid reason for the particular 
verdict and judgment rendered.—Thrasher v. Ingram........ 


REDEMPTION OF REAL ESTATE. 


See Morraaags, 3-10. 


SET-OFF. 
1. On assigned note—In an action on a promissory note, by a re- 


mote endorsee against the maker, a set-off against an intermedi- 
ate holder is not available ; sections 1530 and 1531 of the Code 
being, in this respect, substantially the same as the act of 1812. 


30 
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McKenzie v. Hunt & Andrews........... a\0:0 2 0-0 dois wie eee 494 


See, also, Coancery, 14-17. 
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SHERIFFS. 

1. Amendment of return.—A sheriff may, by leave of the court, 
amend his return on a writ in detinue, according to the 
facts, so as to make it show that his seizure of slaves under it 
was discharged, by order of the plaintiff’s attorney, before the 
slaves were seized under a second writ; and such amended 
return relates back to the time when it ought to have been 
made.—McArthur v. Carrie’s Adm’r............ccesecccecees 

2. When assumpsit for money paid lies in favor of sheriff’s surety 
against defendant in execution.—A sheriff’s surety, having paid a 
judgment recovered against him for his principal’s default in 
failing to return or make the money on an execution, may 
recover the money in assumpsit from the defendant in execu- 
tion, on proof of an agreement between the latter and the 
plaintiff in execution, pursuant to which the suit against the 
sheriff and his surety was instituted, to the effect that, if the 
money could be made out of the latter, the plaintiff would no 
longer pursue the defendant in execution.—Evans v. Billingley’s 





-I 
or 


SLANDER. 

1. Retraction of charge, and disclaimer.—-If the defendant, in slan- 
der, wishes to avail himself of the statutory privilege (Code, 
@ 2221) of proving, in mitigation of damages, a retraction of the 
charge before suit brought, he must bring himself within the 
express terms of the statute: a public disclaimer by him, after 
suit brought, of any intention to charge plaintiff with the crime 
imputed by his words, is not admissible evidence, either in de- 
fense of the action, or in mitigation of damages.—Bradford v. 
| eT TT eT TTC T ee Tee etre Tere Teeter eee Ter 

2. Evidence in mitigation of damages.—The fact that the defendant, 
in other conversations relative to the subject-matter of the 
slanderous words, spoke of the plaintiff in terms less offensive, 
or declared that he did not believe him guilty of the charge 
imputed to him,is not admissible evidence in mitigation of 
RN 654 swss'oe cs sebdue jobsnpivane ee Paes d canvitste'ie 628 

SLAVES. 
See Cuancery, 26. 


SURETIES. 

1. Contribution—Where a joint demand exists in favor of two 
sureties against their principal, which one authorizes the other 
to sue for in their joint names, agreeing to pay one half of the 
expenses; and the other afterwards compromises the suit, 
without the assent of his co-surety, he is liable to the latter for 
one half of the amount realized from the claim, unless he shows 
that the latter’s interest in the claim had been previously dis- 


charged or satisfied.—Robinson v. Brooks..... iene ens Se 
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2. Motion for summary judgment.—A recital in the judgment entry, 
that the creditor “has at this time recovered a judgment 
against” the plaintiff in the motion, sufficiently shows that the 
motion was made in pursuance to the notice at the time when 
the creditor’s judgment was rendered.—Irwin v. Scruggs..... 

3. Waiver of trial by jury.—On notice and motion for a summary 
judgment between co-sureties, (Code, 3 2645,) if the defendant 
does not appear and make up an issue to be tried by a jury, the 
court may receive proof of the requisite facts, and render judg- 
ment without the intervention of a jury............... a eats 


TRESPASS. 


1. When action lies against judicial officer —The general rule is, that 
a civil action does not lie against an officer for errors committed 
in the exercise of judicial functions; but there is an admitted 
exception to this rule, where the judicial officer of an inferior 
court not of record exercises an authority which is not within 
the scope of his jurisdiction Craig v. Burnett......... ance 

2. When action lies against hirer of slave—Trespass lies against the 
hirer of a slave, in favor of the owner, for injuries inflicted 
during the term by cruel and unreasonable whipping.—Hall v. 
ON ic 5 Kssiins +5965 s dace eer evegneieexeasdeee “* 

3. Waiver of right of action—The receipt by the owner of the 
hire for the entire term, with knowledge of the fact that the 
hirer had inflicted a cruel and unreasonable whipping on his 
slave, is not an implied waiver of his right to maintain trespass 
for the injury, though it would prevent a recovery by him for 
any consequent loss of the slave’s labor during the term...... 

4. Relevancy of evidence in mitigation.—In trespass by the owner 
against the hirer ofa slave, the fact that the slave had resisted 
a third person, who attempted to arrest him as a runaway, is 
not admissible evidence for the defendant, when it is not shown 
that the fact had been communicated to him at the time of the 
SO PPTTT ETE PET TTC CTT CT eT eee Te 


TRUSTS. 
1. Admissibility of trustee’s declarations—The declarations of a 
naked trustee, having no interest, are not admissible evidence 
against him, when sued by a third person for the trust prop- 
erty; but it is competent for ‘':e plaintiff to show, by the declar- 
ations of the trustee himself, 1/ :elevant, that he is the real party 
in interest by transfer from his cestui que trust; and although 
such transfer may be avoided as to the cestuz que trust, the 
trustee cannot, while it is unavoided and subsisting, set up its 
invalidity to shield himself from the effect of his declarations. 
TIE, DEO. 5.0 0 connie tp eiwsecscnes coccce swan as See 
Authority of husband, as trustee of wife, to submit to arbitration. 
Where lands are conveyed by deed to a married woman, for her 
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sole and separate use, and her husband is appointed by the 
deed “trustee to manage said property for the sole use and 
benefit of her and her heirs,” he has no power as such trustee, 
against the consent of his wife, to submit to arbitration a con- 
troversy with a third person who claims a right to cut timber 
on the lands.—Thomas v. Jame8...............ccccecccecess 
Charge on trust estate not created by trustee—The wife’s sep- 
arate estate, created by deed, cannot be subjected in equity 
to the payment of services rendered under a contract with the 
husband, who was acting trustee, in ditching the lands belong- 
ing to such separate estate, even after the return of “no prop- 
erty found” on an execution against the husband.—Mulhall v. 
Ee Sok sci wekadee wcdanntedseteriesescredss 


4. Purchase by trustee enures to cestui que trust.—If a trustee buys 


in claims or titles adverse to the trust estate, the benefit of the 
purchase enures to the cestui que trust, on his election expressed 
within a reasonable time.—Wiswall v. Stewart & Easton..... . 
Laches in election bars cestui que trust.—If the cestui que trust, 
when informed of the trustees’ purchase of an outstanding dis- 
puted claim, declines to consider the purchase as made on his 
account, and engages in a protracted litigation with them for 
the establishment of their legal title under the purchase, he 
cannot come into equity after the lapse of nearly six years from 
the purchase, after the action at law has been decided in favor 
of the trustees, and when the value of the lands has greatly 
increased, and have the purchase held to have been made for 
rr eet ee eee ee eer eee Tere 


. Express trusts not affected by statute of limitations or laches.—Nei- 


ther the statute of limitations, nor the doctrine of laches, can 
be invoked by an executor to shield himself from an account 
for property held under an express and acknowledged trust. 
ko ERR ere ee ee eee ee 


. Resulting trust in lands bought with loaned money.—A resulting 


trust does not arise, in favor of the lender, in lands purchased 
by the borrower with the money loaned, although the money 
was loaned for the purposes of being invested in lands, under 
an agreement that the profits realized from the investment 
should be equally divided between the parties.—Smith’s Ex’r 
A ee SSPE TPE TTT SET ee 
When chancery court will compel execution of testamentary trusts 
in favor of slaves—Where an executor is directed by his testa- 
tor’s will to carry certain slaves to a non-slaveholding State for 
the purpose of emancipation, the chancery court here will 
recognize his authority to execute the trust, and, if he volunta- 
rily submits his administration to the court, might possess the 
power to enforce its execution; but the slaves themselves can- 
not enforce the execution of such trust; nor can they, after 
their removal by the executor to a non-slaveholding State, under 
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an agreement between the legatees and distributees of the tes- 
tator, maintain a bill here for the recovery of a pecuniary leg- 
acy, which the will directed the executor to deposit in a foreign 
bank for their benefit after their removal, when it appears that, 
prior to their removal, the executor had made a final settlement 
and distribution of the estate before the probate court, and had 
been discharged by its decree.—Hooper v. Hooper........... 669 


USURY. 

1. When legal interest is payable on usurious contract—A party to a 
usurious contract, who seeks relief against it in equity, is re- 
quired to pay the principal and legal interest; but a different 


rule prevails as against a party who seeks to enforce a contract. 
Nonte & BO. V. Walker... .....ccvcvicestere (souevsecoseegees 456 


VENDOR, AND PURCHASER. 


1. Rights and remedies of purchaser —A purchaser of land has a 
right to demand a good title, and, after breach. may either pro- 
ceed for specific performance, or sue on his bond for title. 
ee ne rn pe er 215 

2. Breach of title-bond.—The vendor cannot defend an action on 
his title-bond, after eviction of the purchaser under title para- 
mount, by showing that he had a complete equitable title to the 
Ee PEO Eee Pee Gey ee Py a sis 

3. Recoupment for rents and profits.—In an action at law on a title- 
bond, to recover damages for a breach caused by a failure of 
the vendor’s title, the defendant cannot recoup for the rents and 
profits of the land received by the purchaser............... . 215 

4. Measure of damages to purchaser for fraud and failure of consid- 
eration.—The purchaser of a slave, when sued on the note given 
for the price, is entitled to reduce the recovery to the actual 
value of the slave, on proof that the vendor falsely represented 
the slave not to be addicted to running away, and that the slave, 
after remaining in his possession about two months, ran away 
without cause, and had never been regained ; but he cannot, in 
such case, claim exemption from the payment of the entire pur- 
chase-money, as for a total failure of consideration, when it 
appears that he never offered to rescind the contract—Ward 
v. Reynolds.........+«sie cae ERGs hasan eveesscesed pi as Si 384 

5. When masrepresentation constitutes fraud.—If the vendor of land 
falsely represents his title to be good, when it is not; and the 
purchaser, relying on the misrepresentation, is thereby induced 
to enter into the contract,—such misrepresentation, though 
made under an honest mistake as to the sufficiency of the title, 
entitles the purchaser to have the contract rescinded in equity. 
BOGE VW: FOUGMR 6 6 ia cin dn Se ewiees scene o's ap 0: 0en a eee 50 

6. Same.—If the vendor conceals a known and natorial defect in 

his title or incumbrance on it,and thereby induces the purchaser 
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VENDOR, AND PURCHASER—continveED. \ac AN 
to make the contract, this isa fraud, for which the purchas HIGK® 


may claim a rescission of the contract in equity, though he has 

received a deed with covenants of warranty.—Prout v. Robert’s 

BE EEE eee ery ene ee eer 427 
7. Abandonment of possession by purchaser.—If the purchaser has 

paid all or a portion of the purchase-money, or has made im- 

provements on the land more valuable than its use and occupa- 

tion, he is not required to abandon the possession, before filing 

his bill in equity for a rescission on the ground of fraud ; but 

his retention of possession, under such circumstances, only 

renders him liable to account for the rents.—Bailey v. Jordan. 50 
8. Same.—When a purchaser of land seeks a recission of the con- 

tract in equity, on the ground of mistake, want of title, or 

defect of title, he is required first to abandon the possession of 

the land, unless its retention is necessary for his reimbursement 

or indemnity ; but, where fraud is the ground of his applica- 

tion, a different rule prevails.--Garner, Neville & Co. v. Leverett, 410 
9. Rents and profits—-The right to the rents and profits of the 

land, during the purchaser’s occupation, does not pass to an 

assignee of the notes given for the purchase-money ; nor can 

such assignee assert any right to them, when made a defendant 

to the purchaser’s bill for rescission, except through the agency 

NO eS pe ee ee ee 410 
10. Purchaser’s counsel fees not deducted from rents and profits —The 

purchaser is not entitled to a deduction from the amount of 

rents and profits during his possession; but the allowance of 

such a deduction by the chancellor is not available on error to 

an assignee of the notes given for the purchase-money........ 410 
11. Form of decree foreclosing vendor’s lien.—In a decree foreclosing 

a vendor’s lien, it is not necessary that a day should be given 

to the defendant, beyond the date of the decree, within which 

he may pay the balance of the purchase-money due, and thus 

prevent a sale of the land; he has the right to pay the money 

at any time before the sale is made, although not expressly re- 

served to him by the decree.—-Winter v. Rose............... 447 


VERDICT. 
See Det1nveE, 5. 


WILLS. 


1. Feme covert’s power to make will—A married woman, owning 
a separate estate, whether created by contract or by statute, 
may dispose of it by will.—Mosser v. Mosser’s Ex’r.......... 551 
2. Instrument held will, and not deed—A writing under seal, in 
form a deed of gift; executed by husband and wife; purport- 
ing to convey to their children, by the words “have given, 
granted, and bestowed, and, by these presents, do give, grant, 
and bestow,” all the real and personal property composing the 
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WILLS—contTInvEb. 
wife’s separate estate, “under the following restrictions, res- 
ervations, and conditions ;” reserving to the wife a life estate 
in all the property; and further providing, “that the foregoing 
gift is to take effect” at her death, that her husband is to be 
appointed her executor, and that he “shall keep the property 
together for two years for the benefit of the children, until all 
of the estate can be wound up, when the said gifts are to be 
distributed,’”—is a will, and not a deed..........cecccccces 
3. Validity of will not affected by unnatural or inequitable disposition 
of property.—The fact that a will makes an “ unnatural and in- 
equitable disposition” of property does not, per se, destroy its 
validity, if executed by a person of sound and disposing mind 
i Oe ree eee re Peer Te ree Tere Ty Cr ery 5 
4. Nor affected by mistake—A “mistaken notion” on the part of 
the wife, that her husband intended to convert to his own use 
the property composing her separate estate, which induced her 
to make a will excluding him from all participation in her prop- 
CFEF, GON WAGE GOON WI... 0 bs vevessecsscetsecedustedn 
. Mental capacity of testator —Mental incapacity on the part of 
the testator, though produced by the use of medicines, is suffi- 
cient to invalidate his will—Stedham’s Heirs v. Stedham’s Ex’r, 
6. Burden of proof as to mental capacity of testator—When the 
validity of a will is contested in chancery, after it has been 
admitted to probate, on the ground of the testator’s mental inca- 
pacity and unsoundness, the burden of proof is on the contest- 
ing party.—Copeland v. Copeland...........cccsceeeeeccenes 
. Evidence of insanity —The evidence in this case, relative to the 
testator’s mental condition, critically discussed by the chancellor, 
and held sufficient to establish unsoundness of mind......... 
8. Right of trial by jury.—Although itis the better practice, when 
the probate of a will is contested, that the party desiring a jury 
should make his application at the time the contest is interpos- 
ed, (Code, 31634;) yet his failure to make the application at 
that time does not amount to an implied waiver of the right, 
nor authorize the court to refuse a jury when demanded at the 
trial—-Stedham v. Stodhami. .. 0... .ss tis ccc secseteccesneas 
9. Admissibility of parol evidence in construction of will.—Parol 
evidence is not admissible in explanation of a patent ambiguity 
in a written will; as to show that certain words were intended 
by the testator to create separate estates in his daughters. 
Johnson's Adm'r v.JORBBOM. . oo dec cccvesccccceccceucceces 
10. General rules of construction of wills—The general rules tor 
construing wills are, that effect must, if possible, be given to the 
intention of the testator, to be gathered from the whole instru- 
ment; that the general intent must prevail over the particular ; 
that clauses apparently conflicting must, if possible, be so re- 
cenciled as to make each one operative; and that,in case of 
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3. Competency of landlord as witness for tenant.—In an action of 


WILLS—contTinvep. 


irreconcilable repugnancy, the latter clause shall prevail over 
the former.—Thrasher v.Ingram,.... d sipebwlhin iain inks anbacie 


11. Construction of will as to advancements.—A provision in a will, 


executed several years before the testator’s death, directing 
that his elder children, then at school, should account for the 
moneys that might be advanced for their education, does not 
render them liable for moneys advanced by the testator himself 
in his lifetime.—Colbert v. Daniel...............eeceeccceece 


12. Effect of foreign probate of will as evidence——The foreign pro- 


bate of a will assuming to pass personal property, which pro- 
bate contains nothing restrictive of its operation, so far estab- 
lishes the will,as to uphold the bequests contained therein. 
FE REE he Cee e eee See ree eer eee TT 


13. When chancery court will compel execution of testamentary trusts 


in favor of slaves.—Where an executor is directed by his testa- 
tor’s will to carry certain slaves to a non-slaveholding State for 
the purpose of emancipation, the chancery court here will 
recognize his authority to execute the trust, and, if he volunta- 
rily submits his administration to the court, might possess the 
power to enforce its execution; but the slaves themselves can- 
not enforce the execution of: such trust; nor can they, after 
their removal by the executor to a non-slaveholding State, under 
an agreement between the legatees and distributees of the tes- 
tator, maintain a bill here for the recovery of a pecuniary leg- 
acy, which the will directed the executor to deposit in a foreign 
bavk for their benefit after their removal, when it appears that, 
prior to their removal, the executor had made a final settlement 
and distribution of the estate before the probate court, and had 


been discharged by its decree.—Hooper v. Hooper........... 
WITNESS. 


1. Competency of mortgagee as witness for mortgagor—Under sec- 


tion 2302 of the Code, the mortgagee of an insured boat, whose 
debt has been paid by a sale of the boat, after she had been 

abandoned for a constructive total loss, and subsequently raised 
and repaired by the underwriters, is a competent witness for 
his mortgagor, in an action brought by the latter against the 
underwriters to recover for the loss.—Insurance Companies v. 
Tere eee eee eee oe 


. Competency of agent as witness for principal —An agent, employed 


to procure lumber which his principal had agreed to furnish 
for the building or repairing of a church, is a competent wit- 
ness for his principal, under section 2302 of the Code, in an 
action brought by the latter against the master workman for a 
failure to perform the contract, although the defendant relies 
on the unsuitableness of the lumber as an excuse for his non- 
performance.—Moore v. Lea’s Adm’r...........eeeeee5 ‘ 
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forcible entry and detainer, commenced before the adoption of 

the Code, against one who claims adversely to the plaintiff’s 

landlord, said landlord is not a competent witnes for the plaint- 

PRS F. CURIDS 0 a0 en.06n0 0 elgndes eaewhedacnanee 541 
4. Competency of testator’s attorney as witness for will.—An attorney- 

atlaw, who was employed by a married woman to file a bill for 

divorce and the removal of her husband from the control of her 

separate estate, and who holds her note for the amount of his 

fees, is a competent witness (Code, 32302) to sustain the validity 

of a will, subsequently executed by her, disposing of her sep- 

arate estate, and attested by said attorney—Mosser v. Mos- 

NEE PE ss so sa Whk aes dud eons ecg e ean 551 
5. Competency of prosecutrix in bastardy as witness—The mother of 

the alleged bastard is made a competent witness by the statute, 

(Code, % 3807,) and her competency is not affected by the death 

of the child before the trial—Satterwhite v. The State........ 578 
6. Specific objection to competency of witness waives other objections. 

An objection to the coimpetency of a witness, “on the ground 

ef interest,” does not raise the question of his competency on 

grounds of public policy, or on account of his being the trans- 

ferror of the cause of action.—Insurance Companies v. Good- 


at 


. Odjection to amipeleney of deceased witness.—W hen the deposition 
of a deceased witness, which had been suppressed, is offered to 
prove what the witness had sworn on a former trial, the party 
against whom it is offered may object to it on account of the in- 
competency of the witness, although the deposition was offered 
by himse « COs és nn kdasdtnies 541 

8. Impeaching witness——-A party cannot be allowed to impeach a 

witness introduced by himself.—Griffin v. Wall.............. 








